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WEDNESDAY, MAY 3, 1978 



highlights 


SUNSHINE ACT MEETINGS_ 64983 


“THE FEDERAL REGISTER—WHAT IT IS AND 
HOW TO USE IT” 

Reservations for May are being accepted for the free Friday 
workshops on how to use the FEDERAL REGISTER. The 
sessions are held at 1100 L Street NW., Washington, D.C. in 
room 9409 from 9 to 11:30 a.m. 

Each session includes a brief history of the FEDERAL REGIS¬ 
TER, the difference between legislation and regulations, the 
relationship of the FEDERAL REGISTER to the Code of Federal 
Regulations, the elements of a typical FEDERAL REGISTER 
document, and an introduction to the finding aids. 

FOR RESERVATIONS call: Martin V. Franks, Workshop Coor¬ 
dinator, 202-523-3517. 


SUNSHINE ACT MEETINGS...._ 19103 


NONDISCRIMINATION ON BASIS OF 
HANDICAP 

VA proposes regulations defining and forbidding acts of dis¬ 
crimination in programs and activities receiving Federal finan¬ 
cial assistance; comments by 7-3-78 (Part IV of this issue).... 19166 

FEDERAL ASSISTANCE TO SCHOOLS 

HEW/OE sets forth requirements governing the awarding of 
assistance for current expenditures in areas affected by Feder¬ 
al activities (Part II of this issue).. 19126 

FEDERAL DISASTER ASSISTANCE 

HUD/FDAA amends regulations pertaining to small project 
applications for the repair or restoration of public facilities; 
effective 6-2-78. 18992 


DRINKING WATER 

EPA extends comment period to 7-31-78 on proposed regula¬ 
tions for control of organic chemical contaminants and 
reschedules hearing for 7-11 and 7-12-78. 19055 

INTERNAL REVENUE SERVICE 


Treasury/IRS gives notice of intention to disclose certain 
written determinations for public inspection.... 19094 

NUCLEAR FACILITIES 

NRC extends comment period to 7-15-78 relating to the 
development of decommissioning criteria. 19053 

OIL IMPORT ALLOCATIONS 


DOE/ERA revises regulations to conform to allocation levels 
established by presidential proclamation for 1978 and 1979; 
effective 5-3-78... 


18990 


CONTINUED INSIDE 

































AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 


The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.) 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/COAST GUARD 

USDA/ASCS 


DOT/COAST GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/APHIS 


DOT/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 


DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 


DOT/OPSO 

USDA/REA 


CSC 



CSC 


LABOR 



LABOR 


HEW/ADAMHA 



HEW/ADAMHA 


HEW/CDC 



HEW/CDC 


HEW/FDA 



HEW/FDA 


HEW/HRA 



HEW/HRA 


HEW/HSA 



HEW/HSA 


HEW/NIH 



HEW/NIH 


HEW/PHS 



HEW/PHS 


Documents normally scheduled for publication on a day that will be a Federal holiday will be published the 
next work day following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis¬ 
tration, Washington, D.C. 20408. 


ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page. 




Published dally, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
holidays), by the Office of the Federal Register, National Archives and Records Service, General Services 
Administration, Washington, DC. 20408. under the Federal Register Act (49 Stat. 500, as amended; 44 U.S.C.. 
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
is made only by the Superintendent of Documents, UJS. Government Printing Office, Washington, D.C. 20402. 


The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the issuing agency. 


The Federal Register will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
in advance. The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.8. Government Printing Office, Washington. 
D.C. 20402. 


There are no restrictions on the republication of material appearing In the Federal Register. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3050 

"Dial - a - Reg" (recorded sum¬ 
mary of highlighted documents 
appearing in next day’s issue). 

Washington, D.C. 202-523-5022 

Chicago, III. 312-663-0884 

Scheduling of documents for 523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-3517 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws. 523-5266 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual. 523-5230 

Automation . 523-3408 

Special Projects. 523-4534 


HIGHLIGHTS—Continued 


MINIATURE CHRISTMAS TREE LIGHTS 

CPSC proposes consumer product safety standard to reduce 
shock and fire hazards; comments by 7-3-78 (Part Hi of this 
issue)... 19136 

UNDELIVERABLE MAIL 

PS amends regulations regarding disposition of books and 
sound recordings found loose in the mails; effective 6-3-78.,. 19042 

MILK IN MIDDLE ATLANTIC MARKETING 
AREA 

USDA/AMS suspends an order provision affecting the regula¬ 
tory status of fluid milk distributing plants; effective 5-3-78. 18987 

MOTOR CARRIER SAFETY 

DOT/FHWA eliminates the service requirements for civil for¬ 
feiture claims not processed under the Hazardous Materials 
Transportation Act; effective 5-3-78 ... 19047 

CROP GUM NAVAL STORES LOAN 
PROGRAM 

USDA/CCC provides determinations and regulations for the 
1978-crop; effective 5-3-78.............. 18988 

ENDANGERED SPECIES 

Interior/FWS proposes appropriate changes in the status of 


certain native wildlife species; comments by 7-3-78 (Part V of 
this issue). 19176 

ATLANTIC GROUNDFISH 

Commerce/NOAA revises the quarterly quotas for cod, had¬ 
dock, and yellowtail flounder, effective 5-3-78 . 19060 


STEEL WIRE ROPE FROM KOREA 

Treasury/Secy extends antidumping investigatory period; ef¬ 
fective 5-3-78. 19095 

PRIVACY ACT 

HEW/Secy deletes certain systems of records; effective 
9-29-77... 19079 

MEETINGS— 

DOD/Secy: Defense Science Board Task Force on Cruise 

Missiles, 6-8 and 6-9-78. 19064 

National Commission on New Technological Uses of Copyr¬ 
ighted Works, 5-18 and 5-19-78. 19080 

NRC: Risk Assessment Review Groups, 5-23 and 5-24-78 19083 

State: Subcommittee on Safety of Life At Sea. 6-7-78. 19093 

VA: Central Office Education and Training Review Panel, 

5-24-78.. 19096 

CHANGED MEETINGS— 

NRC: Reactor Safeguards Advisory Committee, 5-4 and 

5-6-78. 19081 

NSF: Advisory Committee for Science Education, 5-4 and 
5-5-78.. 19080 

SEPARATE PARTS OF THIS ISSUE 

Part II, HEW/OE.. 19126 

Part III, CPSC.. 19136 

Part IV, VA.. 19166 

Part V, Interior/FWS. 19176 


FEDERAL REGISTER, VOL 43, NO. 86—WEDNESDAY, MAY 3, 1978 


iii 


















































contents 


AGRICULTURAL MARKETING SERVICE 
Rules 

Milk marketing orders: 

Middle Atlantic area. 18987 

AGRICULTURE DEPARTMENT 

See Agricultural Marketing Serv¬ 
ice; Commodity Credit Corpo¬ 
ration; Soil Conservation Serv¬ 
ice. 

CIVIL AERONAUTICS BOARD 
Notices 

Hearings , etc.: 

Compania Mexicana de Avia- 

cion, S.A. 19057 

Costello Travel Service, Inc., 

etal. 19059 

National Airlines, Inc.; correc¬ 
tion .... 19059 

COMMERCE DEPARTMENT 

See Economic Development Ad¬ 
ministration; Industry and 
Trade Administration; Mari¬ 
time Administration; National 
Oceanic and Atmospheric Ad¬ 
ministration. 

COMMODITY CREDIT CORPORATION 
Rules 

Loan and purchase programs: 

Gum naval stores, 1978 crop .. 18988 

COMMUNITY SERVICES ADMINISTRATION 
Notices 

Emergency energy assistance 
program: 

Funding declarations. 19061 

CONSUMER PRODUCT SAFETY 
COMMISSION 

Proposed Rules 

Christmas tree lights, minia¬ 
ture; safety standards. 19136 

COPYRIGHTED WORKS, NEW 
TECHNOLOGICAL USES NATIONAL 
COMMISSION 

Notices 

Meeting. 19080 

DEFENSE DEPARTMENT 

See also Defense Logistics 
Agency. 

Notices 

Meetings: 

Science Board task forces; 
cruise missiles. 19064 

DEFENSE LOGISTICS AGENCY 
Rules 

Procurement. 18993 


ECONOMIC DEVELOPMENT 
ADMINISTRATION 

Notices 

Import determination petitions: 
Crewco, Inc., et al. 19060 

ECONOMIC REGULATORY 
ADMINISTRATION 

Rules 

Oil import allocations; 1978-79.. 18990 

Notices 

Industrial plants burning natu¬ 
ral gas or petroleum prod¬ 
ucts, prohibition orders: 


Ash Grove Cement Co. 19064 

Martin Marietta Corp. 19071 


ENERGY DEPARTMENT 

See Economic Regulatory Ad¬ 
ministration; Federal Energy 
Regulatory Commission. 

ENVIRONMENTAL PROTECTION AGENCY 
Proposed Rules 

Water pollution control: 

Drinking water; interim pri¬ 
mary regulations; control of 


organic chemical contami¬ 
nants. 19055 

Notices 

Food additive and pesticide 
chemicals, petitions: 

Monsanto and Mobay. 19077 


FEDERAL DISASTER ASSISTANCE 
ADMINISTRATION 

Rules 

Disaster assistance: 

Small project applications (in 
lieu contributions). 18992 

FEDERAL ENERGY REGULATORY 
COMMISSION 

Notices 

Hearings , etc.: 

Niagara Mohawk Power Corp.; 
correction. 19077 

FEDERAL HIGHWAY ADMINISTRATION 


Rules 

Motor carrier safety regula¬ 
tions: 

Practice rules; service of re¬ 
sponses to claims. 19047 

FEDERAL MARITIME COMMISSION 
Notices 

Agreements filed, etc. 19078 

Complaints filed: 

Old Ben Coal Co. v. Sea-Land 

Service, Inc. 19079 

Freight forwarder licenses: 

C&J Forwarding, Inc. 19078 

Gateway Shipping Co., Inc. 19078 

Sobelman, B. H.» & Co., Inc.... 19078 


FEDERAL RESERVE SYSTEM 
Notices 

Applications , etc.: 

First Arkansas Bankstock 
Corp. 19079 

FEDERAL TRADE COMMISSION 
Proposed Rules 

Consent orders: 

Public Service Co. of Colo¬ 
rado . 19053 

FISH AND WILDLIFE SERVICE 
Proposed Rules 

Native species protected by En¬ 
dangered Species Convention; 
status. 19176 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

Rules 

School assistance in federally 
affected areas; requirements 


and criteria. 19126 

Notices 

Privacy Act; systems of re¬ 
cords ... 19079 


HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

See Federal Disaster Assistance 
Administration. 

INDIAN AFFAIRS BUREAU 

Notices 

Judgment funds; plan for use 
and distribution: 

Three Affiliated Tribes of 
Fort Berthold Reservation.. 19079 

INDUSTRY AND TRADE ADMINISTRATION 

Rules 

Export licensing: 

Republic of South Africa and 
Namibia restrictions; techni¬ 
cal data correction. 18991 

INTERIOR DEPARTMENT 

See Fish and Wildlife Service; 

Indian Affairs Bureau; Land 
Management Bureau. 

INTERNAL REVENUE SERVICE 

Rules 

Income taxes: 

Drilling costs, intangible; elec¬ 
tion permitted in comput¬ 
ing; correction. 18993 

Notices 

Authority delegation: 

Regional Commissioners et 
al.; taxpayers, identity dis¬ 


closure to press. 19095 

Written determinations, public 
inspection; disclosure inten¬ 
tion. 19094 


It 
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CONTENTS 


INTERSTATE COMMERCE COMMISSION NUCLEAR REGULATORY COMMISSION 


SMALL BUSINESS ADMINISTRATION 


Rules 

Railroad car service orders: 

Boxcars, substitution. 19048 

Freight cars, demurrage and 

free time. 19050 

Grain cars, distribution (2 doc¬ 
uments) . 19048, 19052 

Hopper cars, covered; distribu¬ 
tion (2 documents). 19048, 19049 


Railroad car service orders; var¬ 
ious companies: 

North Stratford Railroad 

Corp. 19047 

St. Louis-San Francisco Rail¬ 
way Co.-. 19049 

Notices 

Fourth section applications for 

relief. 19096 

Hearing assignments (2 docu¬ 
ments). 19096 

Motor carrier, broker, water car¬ 
rier, and freight forwarder 

applications; correction. 19102 

Motor carriers: 

Irregular route property carri¬ 
ers; gateway elimination. 19096 

Lease and interchange of vehi¬ 


cles (2 documents) ..... 19101, 19102 

LAND MANAGEMENT BUREAU 


Rules 

Public land orders: 

Arizona (2 documents). 19045 

Montana. 19046 

Nevada. 19046 

Notices 

Applications, etc.: 

Colorado. 19080 


Rules 

Nuclear facilities and materials; 
export and import: 

Reporting and recordkeeping 
requirements, approval by 
Comptroller General. 18989 

Proposed Rules 

Byproduct material, source ma¬ 
terial, and production and 
utilization facilities licens¬ 
ing, etc.: 

Decommissioning criteria for 
nuclear facilities; extension 


of time. 19053 

Notices 

Material control and material 
accounting; availability of 

Task Force Report. 19083 

Meetings: 

Reactor Safeguards Advisory 
Committee (2 documents).... 19081 
Risk Assessment Review 

Group. 19083 

Applications , etc.: 

Duke Power Co. 19082 

Sacramento Municipal Utility 
District. 19084 


POSTAL SERVICE 
Rules 

Postal Service Manual: 

Books and sound recordings 
found loose in mail; disposi¬ 
tion . 19042 


Notices 

Applications, etc.: 

Capital Assistance Corp. of 


Connecticut. 19091 

Labaron Capital Corp. 19092 

New Court Ventures, Inc. 19093 

Disaster areas: 

Arkansas . 19091 

Kansas. 19091 

Michigan. 19092 

Nebraska. 19092 

North Dakota. 19093 

Rhode Island. 19093 


SOIL CONSERVATION SERVICE 

Notices 

Environmental statements on 
watershed projects; avail¬ 
ability, etc.: 

Woolsey Memorial Airport 
Land Drainage RC&D Meas¬ 
ure, Mich. 19057 

STATE DEPARTMENT 

Notices 

Meetings: 

Shipping Coordinating Com¬ 
mittee. 19093 

TRANSPORTATION DEPARTMENT 

See Federal Highway Adminis¬ 
tration. 

TREASURY DEPARTMENT 

See also Internal Revenue Serv¬ 
ice. 

Notices 


MARITIME ADMINISTRATION 

Notices 

Applications, etc.: 

Delta Steamship Lines, Inc .... 19060 

NATIONAL OCEANIC AND ATMOSPHERIC 

ADMINISTRATION 

Notices 

Fishery conservation and man¬ 
agement: 

Cod, haddock, and yellowtail 
flounder; quota revisions. 19060 

NATIONAL SCIENCE FOUNDATION 

Notices 

Meetings: 

Science Education Advisory 
Committee; agenda correc¬ 
tion . 19080 


SECURITIES AND EXCHANGE 
COMMISSION 

Notices 

Self-regulatory organizations; 
proposed rule changes: 

Chicago Board Options Ex¬ 
change. Inc. (2 documents).. 19085, 


19086 

New York Stock Exchange, 

Inc. 19089 

Hearings, etc.: 

General American Corp. 19087 

Georgia Power Co. 19087 

Lykes Bros., Inc. 19088 

Middle South Utilities, Inc., 


Pacific Stock Exchange, Inc ... 19091 


Antidumping: 

Steel wire rope from the Re¬ 
public of Korea; extension 
of investigatory period. 19095 

VETERANS ADMINISTRATION 

Proposed Rules 

Nondiscrimination: 

Handicapped, programs re¬ 
ceiving Federal assistance ... 19166 

Notices 

Committees; establishment, re¬ 
newals, terminations, etc.: 

Career Development Commit¬ 
tee. 19095 

Meetings: 

Central Office Education and 
Training Review Panel ........ 19096 
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list of cfr ports affected in this issue 


The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today's issue. A 
cumulative list of parts affected, covering the current month to date, follcfws beginning with the second issue of the month. 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents 
published since the revision date of each title. 


7 CFR 

1004_ 18987 

1438. 18988 

10 CFR 

Ch. 1. 18989 

213. 18990 

Proposed Rules: 

30. 19053 

40..... 19053 

50. 19053 

70. 19053 

15 CFR 

379. 18991 

16 CFR 

Proposed Rules: 

13.... 19053 

1208. 19136 


24 CFR 


2205. 

.... 18992 

26 CFR 

. 18993 

32 CFR 

Ch. XII. 

. 18993 

38 CFR 

Proposed Rules: 

18d. 

. 19166 

39 CFR 

111. 

. 19042 

40 CFR 

Proposed Rules: 

141. 

. 19055 


43 CFR 

Public Land Orders: 

5634 . 19046 

5635 . 19046 

5636 . 19045 

5637 . 19045 

45 CFR 

115...*.. 19126 

49 CFR 

386........ 19047 

1033 (8 documents). 19047-19052 

50 CFR 

Proposed Rules: 

23. 19176 
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CUMULATIVE LIST OF CFR PARTS AFFECTED DURING MAY 


The following numerical guide Is a list of parts of each title of the Code 
of Federal Regulations affected by documents published to date during 
May. 


1 CFR 


16 CFR 


31 CFR 


Ch. 1. 18535 

3 CFR 

Executive Order: 

12056. 18639 

Proclamations: 

4567.... 18533 

5 CFR 

213.... 18641 

7 CFR 

6 . 18535 

401. 18536, 18537 

414. 18537 

918. 18642 

1004. 18987 

1438. 18988 

1806. 18538 

Proposed Rules: 

271 . 18874 

272 . 18874 

273 . 18874 

274 . 18874 

278 . 18874 

279 . 18874 

282. 18874 

8 CFR 

103. 18641 

242. 18641 

245. 18641 

299. 18645 


9 CFR 

Proposed Rules: 


Proposed Rules: 

13. 

461. 

1208. 

17 CFR 

240 .. 

241 . 


18650, 18657 


18685, 19053 

. 18692 

. 19136 


18556, 18557 
. 18557 


203. 

214. 

226. 

317. 

321. 

32 CFR 
Ch. XII 

33 CFR 


18 CFR 


3 


Proposed Rules: 


Proposed Rules: 


307. 18693 

19 CFR 

101. 18658 

159. 18659, 18660 


100 

126 

154 

156 

161 


20 CFR 


38 CFR 


Proposed Rules: 


Proposed Rules: 


416. 

718. 

21 CFR 

14 . 

15 . 

25. 

172. 

808. 

Proposed Rules: 

182. 

184. 

186. 

801. 


18698, 18699 
. 18699 


18661 

18664 

18664 
18667 

18665 


18699 

18699 

18699 

18699 


18d. 

39 CFR 

111 . 

40 CFR 

Proposed Rules: 
141. 

41 CFR 

60-4. 

101-25 . 

101-30. 

42 CFR 


318. 

. 18681 

320. 

. 18681 

10 CFR 

Ch. I. 


50. 


213. 


Proposed Rules: 

11. 


30. 

. 19053 

40. 

. 19053 

50 . 


70 . 

. 18682, 19053 

12 CFR 


22 CFR 

10 ... 

23 CFR 

920. 

24 CFR 

200 . 

1914.. 

2205. 

Proposed Rules: 
1917. 


18976 


18668 


18669 

18671 

18992 


. 18563- 

18570, 18187-18709 


202 . 

226. 

338. 

13 CFR 

303. 


18539 

26 CFR 


18539 

18540 

7. 

301. 

. 18993 

. 18552 


Proposed Rules: 


18541 

1. 

. 18570 


14 CFR 


29 CFR 


39.. .. 

71.. .. 

75.. .. 
1205 


18541 

18550 

18551 
18646 


Proposed Rules: 

575 .. 

30 CFR 


18570, 18709 


15 CFR 


Proposed Rules: 


379 


18991 75 


18710 


50... 

449. 

43 CFR 

Public Land Orders: 

5634 . 

5635 . 

5636 . 

5637 . 

45 CFR 

100a. 

115. 

182. 

228.. 

Proposed Rules: 

1211 . 

46 CFR 

Proposed Rules: 

502. 

47 CFR 


Proposed Rules: 

63... 

73 . 18574, 


18967 

18970 

18972 

18972 

18972 


18993 


18553 


18571 

18571 

18571 

18571 

18571 


19166 


19042 


19055 


18672 

18673 
18673 


18679 

18679 


19046 

19046 

19045 

19045 


18674 

19126 

18674 

18680 


18711 


18572 


18678 


18711 

18711 

vii 
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49 CFR 

192.........._ 18553 

195.. 18553 

386. 19047 

1033. 18553, 19047-19052 


49 CFR—Continued 

Proposed Roles: 

531 #••••••••••••••••••••••••••••••••••♦•••••••• 18575 

571. 18577 

1056. 18712 

1065.-. 18581 


50 CFR 

33__ 18679 

Proposed Roles: 

23 . 18583.19176 


FEDERAL REGISTER PAGES AND DATES—MAY 


Pages Date 

18533-18638. May 1 

18639-18985. 2 

18987-19191. 3 
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reminders 

(The Items In this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


HUD/FHC—Urban renewal mortgage insurance 
and insured improvement loans; contract 
rights and obligations, projects ......... 18371; 

4-3-78 

NRC—Licensing of export and import of 
nuclear facilities and materials.6915; 

2-15-78 

SEC—Private placement exemptive 
rule. 10548:3-14-78 

USDA/FGIS—Fees for Federal grain inspec¬ 
tion and weighing services in the U.S. and 
Canada... 16307; 4-18-78 


Next Week's Deadlines for Comments 
On Proposed Ruies 


AGRICULTURE DEPARTMENT 

Agricultural Marketing Service- 
Handling of limes grown in Florida; mini¬ 
mum grade and size requirements; com¬ 
ments by 5-12-78. 18182;4-28-78 

Irish potatoes grown in the Southeastern 
States; vegetables; import regulations; 

comments by 5-12-78. 18187; 

4-28-78 

Requirements for importation of avocados; 

comments by 5-15-78 . 17948; 

4-27-78 

Animal and Plant Health Inspection Serv¬ 
ice— 

Japanese beetle quarantine; comments by 
5-12-78. 16984:4-21-78 

CIVIL AERONAUTICS BOARD 

Changes in format for filing briefs to the 

Board; comments by 5-12-78_ 15334; 

4-12-78 

Domestic passenger-fare level policies, do¬ 
mestic passenger-fare structure policies 
and discount fare policy; comments by 

5-10-78- 16503;4-19-78 

Hazardous materials, delete requirement to 
file DOT regulations; comments by 
5-12-78. 15334;4-12-78 

COMMERCE DEPARTMENT 

Economic Development Administration— 
Lead-based paint; restrictions on use on 
projects assisted by EDA; comments by 
5-11-78. 15148:4-11-78 

CONSUMER PRODUCT SAFETY 
COMMISSION 

Prescription drug packaging standards for 
drugs distributed to dispensing practition¬ 
ers; comments by 5-8-78 12029; 3-23-78 

COST ACCOUNTING STANDARDS BOARD 

Contract coverage and cost accounting stand¬ 
ards; comments by 5-12-78_ 10699; 

3-15-78 


ENERGY DEPARTMENT 

Economic Regulatory Administration- 
Administrative procedures and sanctions; 
comments by 5-10-78 13073; 3-29-78 

Federal Energy Regulatory Commission— 
60-day emergency natural gas programs; 
policy examination; comments by 
5-8-78..... 15730:4-14-78 

ENVIRONMENTAL PROTECTION AGENCY 

Hazardous substances; designation, determi¬ 
nation of removability, determination of 
harmful quantity and units of measurement 
and rates of penalty; comments by 
5-12-78. 10506:3-13-78 

Implementation plans, various states: 
Maryland; comment period extended to 

5-8-78... 15167:4-11-78 

[Originally published at 43 FR 9162, 
3-6-78] 

FEDERAL COMMUNICATIONS 
COMMISSION 

Cable television relay service (CARS); ex¬ 
pansion of available frequencies; com¬ 
ments by 5-12-78 . 9500; 3-8-78 

FM broadcast stations; table of assignments: 
Belpre, Ohio; reply comments by 

5-8-78. 8273; 3-1-78 

Burlington and Newport, Vt; comments by 
5-12-78_ 12346:3-24-78 

Greenville, Ky.; comments by 5-9-78. 

11835; 3-22-78 
Onalaska, Wisconsin; reply comments by 

5-8-78. 8274; 3-1-78 

Rhinelander and Wausau, Wise.; com¬ 
ments by 5-8-78.. 10944; 3-16-78 

Interservice geographic sharing of certain 
450 MHz band taxicab radio service chan¬ 
nels; reply comments by 5-8-78 .. 12048; 

3-23-78 

"Saturated" cable television systems, order 
extending time for filing reply comments to 
5-10-78. 15342:4-12-78 

FEDERAL MARITIME COMMISSION 

Water pollution; financial responsibility; com¬ 
ments by 5-10-78. 16772; 4-20-78 

FEDERAL TRADE COMMISSION 

Consent agreement; Levi Strauss & Co.; 
comments by 5-11-78 ... 10573; 3-14-78 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

Food and Drug Administration- 
Coal tar hair dyes, warning statement; 

comments by 5-8-78.... 9830; 3-10-78 
Sorbic acid and its salts, proposed affirma¬ 
tion and deletion of GRAS status; com¬ 
ments by 5-9-78. 9823; 3-10-78 

National Institute of Education- 
Educational Equity Research Grants Pro¬ 
gram; establishment of requirements, 
procedures, and funding criteria; com¬ 
ments by 5-8-78...... 14634; 4-6-78 


Social Security Administration- 
Adjudication of disability claims; vocational 
factors; comments by 5-8-78. 9284; 

3- 7-78 

INTERIOR DEPARTMENT 

Indian Affairs Bureau— 

Alaska Natives; implementation of revised 
disenrollment program; comments by 
5-8-78. 14684; 4-7-78 

Land Management Bureau— 

Utilization of geothermal resources; com¬ 
ments by 5-8-78. 12260; 3-23-78 

LABOR DEPARTMENT 

Occupational Safety and Health Administra¬ 
tion- 

Occupational exposure to benzene, liquid 
mixtures, notice of stay; comments by 
5-12-78. 12890;3-28-78 

Wage and Hour Division- 
Salary test levels for exemption of bona 
tide executive, administrative, and pro¬ 
fessional employees; determination of 
amount of increase; comments by 
5-8-78. 14688;4-7-78 

PENSION BENEFIT GUARANTY 
CORPORATION 

Valuation of benefit plans; comments by 

4-13-78. 10580:3-14-78 

SMALL BUSINESS ADMINISTRATION 

Financial assistance programs; implementa¬ 
tion of non-discrimination policies; com¬ 
ments extended to 5-8-78. 14674; 

4- 7-78 

[Originally published at 43 FR 9488; 
3-8-78] 

TRANSPORTATION DEPARTMENT 

Coast Guard- 

Second class ocean operators; comments 

by 5-8-78.. 12218; 3-23-78 

Tank vessel operations in the Puget Sound 
area; comments by 5-12-78 . 12840; 

3-27-78 

Federal Highway Administration- 
Ambient temperature in heavy duty truck 
cabs; comments by 5-9-78_ 5397; 

2-8-78 

TREASURY DEPARTMENT 

Comptroller of the Currency- 
Securities Exchange Act Disclosure Rules; 
amendments; comments by 5-12-78. 

10938; 3-16-78 

VETERANS ADMINISTRATION 

Loan guaranty; VA home loans in foreclo¬ 
sure; comments by 4-13-78. 10583; 

3-14-78 

Veterans education: 

Amended unsatisfactory provisions; com¬ 
ments by 5-12-78. 15337;4-2-78 

Measurement of courses; 2-year operation 
period; comments by 4-13-78. 

10581:3-14-78 
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REMINDERS—Continued 


Next Week’s Meetings 


ARCHITECTURAL AND TRANSPORTATION 
BARRIERS COMPLIANCE BOARD 

Accessible Environment National Advisory 
Committee, Alexandria, Va. and Washing¬ 
ton, D.C. (open), 5-7 and 5-8-78. 16357; 

4-18-78 

ARTS AND HUMANITIES, NATIONAL 
FOUNDATION 

Federal-State Partnership Advisory Panel 

(National Endowment for the Arts), Wash¬ 
ington. D.C. (open), 5-8 through 

5-10-78. 16819:4-20-78 

Media Arts Advisory Panel (National Endow¬ 
ment for the Arts), Washington, D.C. 

(closed), 5-8-78. 16819; 4-20-78 

National Council on the Arts, Washington, 
D.C. (partially open), 5-12 and 
5-14-78. 17875:4-26-78 

CIVIL RIGHTS COMMISSION 

State Advisory Committees: 

District of Columbia, Washington, D.C. 

(open), 5-11-78.*... 16531; 4-19-78 

Kansas, Topeka, Kans. (open), 

5-13-78. 16531:4-19-78 

Nebraska, Omaha, Nebr. (open), 

5-8-78. 16208; 4-17-78 

South Dakota Advisory Committee, Rapid 
City, S. Dak. (open), 5-12-78.... 18231; 

4-28-78 

Virginia, Fredericksburg, Va. (open), 

5-12-78. 17518:4-25-78 

West Virginia, Fairmont, W.Va. (open), 

5-10-78. 16208;4-17-78 

Wisconsin, Madison, Wis. (open), 

5-9-78. 16208:4-17-78 

Wyoming. Cheyenne, Wyo. (open), 

5-13-78. 14709:4-7-78 

COMMERCE DEPARTMENT 

Industry and Trade Administration- 
Computer Systems Technical Advisory 

Committee, Hardware Subcommittee. 

Washington, D.C. (closed), 5-9-78. 

15765; 4-14-78 
Management-Labor Textile Advisory 
Committee (open) Washington, D.C. 

5-9-78. 16533:4-19-78 

National Oceanic and Atmospheric Adminis¬ 
tration— 

Mid-Atlantic Fishery Management Council, 
Cape May N.J. (open), 5-10 and 

5-11-78. 15766:4-14-78 

New England Fishery Management Coun¬ 
cil’s Scientific and Statistical Committee, 
Woods Hole, Mass. (open), 

5-10-78. 17025:4-21-78 

Pacific Fishery Management Council and 
Scientific and Statistical Committee, 
Boise, Iowa (partially open), 5-10 and 

5-11-78. 12903:3-28-78 

Office of the Secretary- 
Commerce Technical Advisory Board, 
Boulder, Colo, (open), 5-11 and 

5-12-78. 16796:4-20-78 

Economic Advisory Board, Washington, 
D.C. (open), 5-10-78. 15353; 

4-12-78 


DEFENSE DEPARTMENT 

Air Force Department- 
Air Force Reserve Officers Training Corps, 
Subcommittee of Air University Board of 
Visitors, Maxwell Air Force Base, Ala. 
(open). 5-11 -78_ 17857; 4-26-78 

Army Department- 

Winter Navigation Board on Great Lakes- 
St Lawrence Seaway, Romulus, Mich, 
(open). 5-9-78. 13913; 4-3-78 

Office of the Secretary- 
Defense Intelligence Agency Scientific Ad¬ 
visory Committee, San Bernardino, Calif. 

(closed), 5-11-78. 15178:4-11-78 

DOD Wage Committee, Washington, D.C. 
(closed), 5-9-78.... 9634; 3-9-78 

ENERGY DEPARTMENT 

Federal Energy Regulatory Commission- 
Solar Heating and Cooling, Washington, 
D.C., 5-11 and 5-12-78. 15485; 

4—13—78 

Office of the Secretary— 

Dickey-Uncoln School Lakes Transmission 
Project DOE/EIS-0008-D, Groveton, 

N.H. (open), 5-8-78. 14715; 4-7-78 

Dickey-Uncoln School Lakes Transmission 
Project DOE/EIS-0008-D, St. Johns- 
bury, VL (open), 5-9-78 14715; 4-7-78 
Dickey-Uncoln School Lakes Transmission 
Project DOE/EIS-0008-D, Montpelier, 

VL (open), 5-10-78. 14715; 4-7-78 

Dickey-Uncoln School Lakes Transmission 
Project DOE/EIS-0008-D, Concord, 
N.H. (open), 5-11-78.... 14715; 4-7-78 

ENVIRONMENTAL PROTECTION AGENCY 

Clean Air, regional consistency, Boston, 
Mass, (open), 5-12-78. 4872; 2-6-78 

Science Advisory Board, Environmental 
Health Advisory Committee, Study Group 
on Pesticide Tolerances, Washington, D.C. 
(open), 5-11 and 5-12-78. 17399; 

4-24-78 

Science Advisory Board Executive Commit¬ 
tee, Washington, D.C. (open), 5-8 and 
5-9-78. 17045;4-21-78 

FEDERAL COMMUNICATIONS 
COMMISSION 

Fixed Satellite Advisory Committee 1979, 
World Administrative Radio Conference, 
Washington, D.C. (open), 5-9-78. 

16809; 4-20-78 

Panel session on UHF television receiver 
noise figures, Washington, D.C., 
5-10-78. 15744:4-14-78 

FEDERAL PREVAILING RATE ADVISORY 
COMMITTEE 

Meeting, Washington, D.C. (open), 

5-11-78. 15775; 4-14-78 

GENERAL SERVICES ADMINISTRATION 

Regional Public Advisory Panel on Architec¬ 
tural and Engineering Services, Denver, 
Colo. (open). 5-10-78 .... 17404; 4-24-78 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

Disease Control Center- 
Coal Mine Health Research Advisory Com¬ 
mittee, Rockville. Md. (open), 

5-12-78. 14736; 4-7-78 


Immunization Practices Advisory Commit¬ 
tee, Atlanta, Ga. (open), 5-11 and 

5-12-78. 16412! 4-18-78 

Education Office- 

Extension and Continuing Education Na¬ 
tional Advisory Council, Alexandria, Va. 
(partially open), 5-10 and 5-11-78. 

17870; 4-26-78 
National Advisory Council on the Educa¬ 
tion of Disadvantaged Children, Wash¬ 
ington, D.C. (open), 5-12-78. 17405; 

4-24-78 

Food and Drug Administration- 
Medical Radiation Advisory Committee, 
Rockville, Md. (open), 5-9 and 

5-10-78. 17049:4-21-78 

Obstetrical and Gynecological Device 
Classification Panel, Washington, D.C. 

(open), 5-8-78. 17049:4-21-78 

Panel on Review of Blood and Blood 
Derivatives, Bethesda, Md. 5-12 and 

5-13-78. 17540:4-25-78 

Radioactive Materials and Nuclear Medi¬ 
cine Subcommittee of the Medical Radi¬ 
ation Advisory Committee, Rockville, 

Md. (open), 5-8-78. 17049; 4-21-78 

Teratology Subcommittee of the Science 
Advisory Board, Jefferson, Ark. (open), 

5-10-78. 17049;4-21-78 

Training and Medical Applications Sub¬ 
committee of the Medical Radiation Ad¬ 
visory Committee, Rockville, Md. (open), 

5-8-78. 17049:4-21-78 

Health Resources Administration— 

Health Planning and Development Nation¬ 
al Council, Washington, D.C. (open), 

5-12-78. 15781:4-14-78 

Health Services Administration— 

PHS Hospital Ad Hoc Advisory Committee, 
New Orleans, La. (open), 5-12-78. 

15781;4-14-78 
National Institutes of Health- 
Arteriosclerosis and Hypertension Adviso¬ 
ry Committee, Bethesda, Md. (open), 

5-8-78. 13633; 3-31-78 

Artificial Kidney-Chronic Uremia Advisory 
Committee, Bethesda, Md. (partially 

open), 5-10-78. 15782; 4-14-78 

Behavioral Sciences Research Contract 
Review Committee, Bethesda, Md. (par¬ 
tially open), 5-9 and 5-10-78.... 15782; 

4-14-78 

Blood Diseases and Resources Advisory 
Committee, Bethesda. Md. (open), 5-8 

and 5-9-78 . 14128; 4-4-78 

Cancer Research Manpower Review Com¬ 
mittee, Bethesda, Md. (partially open), 

5-12-78. 14130:4-4-78 

Cancer Research Manpower Review Com¬ 
mittee, Subcommittee on Cancer Etiol¬ 
ogy and Prevention, Bethesda, Md. 
(closed), 5-10 and 5-11-78. 14130; 

4-4-78 

Cancer Research Manpower Review Com¬ 
mittee, Subcommittee on Detection, 
Diagnosis, Treatment and Restorative 
Care, Bethesda, Md. (closed), 5-10 and 

5-11-78. 14130;4-4-78 

Carcinogenesis Program Scientific Review 
Committee, Bethesda, Md. (partially 
open), 5-11 and 5-12-78. 14129; 

4-4-78 
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Clinical Applications and Prevention Advi¬ 
sory Committee, Bethesda, Md. (open), 

5-8 and 5-9-78... 12384; 3-24-78 

Contraceptive Evaluation Research Con¬ 
tract Review Committee (open), Be¬ 
thesda, Md. 5-12-78. 11270; 

3-17-78 

Development of a national research strate¬ 
gy for neurological and communicative 
disorders, Chantilly, Va. (open), 5-11 

and 5-12-78. 16416; 4-18-78 

Ethics Advisory Board, Washington, D.C. 
(open), 5-12 and 5-13-78. 13633; 

3-31-78 

National Advisory Neurological and Com¬ 
municative Disorders and Stroke Council 
Planning Subcommittee, Bethesda, Md. 
(partially open), 5-10-78. 13634; 

3- 31-78 

President’s Cancer Panel, Bethesda, Md. 

(open), 5-9-78. 13634; 3-31-78 

Pulmonary Diseases Advisory Committee, 
Boston, Mass, (open), 5-13-78... 9358; 

3- 7-78 

Office of the Secretary- 
National Professional Standards Review 
Council, Washington, D.C. (open), 5-8 
and 5-9-78 . 16811; 4-20-78 

Social Security Administration- 
Social Security Advisory Council, Washing¬ 
ton, D.C. (open), 5-11-78. 17870; 

4- 26-78 

r 

HISTORIC PRESERVATION ADVISORY 
COUNCIL 

Meeting, Little Rock, Ark., 5-8-78.... 17018; 

4-21-78 

INTERIOR DEPARTMENT 

Geological Survey- 

Safety and pollution prevention standards 
program for outer continental shelf oil, 
Houston, Tex. (open), 5-8-78 ... 15014; 

4-10-78 

Land Management Bureau- 
Battle Mountain District Grazing Advisory 
Board, Battle Mountain, Nev. (open), 

5-9 and 5-10-78. 13923; 4-3-78 

California Desert Conservation Area Advi¬ 
sory Committee, Bishop, Calif, (open), 

5-11 through 5-13-78. 14133; 

4— 4—78 

Surface Mining Reclamation and Enforce¬ 
ment Office- 

Permanent regulatory program for surface 
coal mining and reclamation operations, 
Washington, D.C., 5-9-78. 17835; 

4-26-78 

INTERNATIONAL TRADE COMISSION 

Skateboards and platforms therefor, Wash¬ 
ington, D.C., 5-9 and 5-10-78. 17064; 

4-21-78 

LABOR DEPARTMENT 

Labor Statistics Bureau— 

BRAC Committee on Consumer and 
Wholesale Prices (open), Washington, 
D.C. 5-9-78 . 17545; 4-25-78 


BRAC Committee on Wages and Industrial 
Relations (open), Washington, D.C. 

5-9-78. 17545; 4-25-78 

Business Research Advisory Council, 
Washington, D.C. (open), 5-10-78. 

. 17545; 4-25-78 

NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 

Stratospheric Research Advisory Committee, 
Washington, D.C. (open), 5-8 and 5-9-78. 

16818; 4-20-78 

NATIONAL SCIENCE FOUNDATION 

Chemistry Advisory Committee, Washington, 
D.C. (partially open), 5-11 and 

5-12-78. 17413:4-24-78 

Earth Sciences Advisory Committee, Wash¬ 
ington, D.C. (closed), 5-11 through 
5-13-78. 17413,4-24-78 

Materials Research Advisory Committee, Ex¬ 
ecutive Subcommittee, Washington, D.C. 
(open). 5-11 and 5-12-78. 17414; 

4—24—78 

Physics Advisory Committee, Washington, 
D.C. (partially open), 5-11 through 
5-13-78. 17413;4-24-78 

Social Sciences Advisory Committee, Soci¬ 
ology Subcommittee, Washington, D.C. 
(closed), 5-11 and 5-12-78 . 17414; 

4-24-78 

SMALL BUSINESS ADMINISTRATION 

National Advisory Council, Arlington, Va. 
(open), 5-11 through 5-13-78 . 13651; 

3- 31-78 

STATE DEPARTMENT 

Agency for International Development- 
Board for International Food and Agricul¬ 
tural Development, Joint Committee for 
Agricultural Development, Washington, 
D.C. and Rosslyn, Va. (open), 5-8 and 

5-9-78. 17436:4-24-78 

Board for International Food and Agricul¬ 
tural Development, Joint Research Com¬ 
mittee, Arlington, Va. (open), 5-8 
through 5-10-78. 17437; 4-24-78 

Shipping Coordinating Committee, Subcom¬ 
mittee on Safety of Life at Sea, Washing¬ 
ton, D.C. (open), 5-9-78. 15825; 

4- 14-78 

Shipping Coordinating Committee, Subcom¬ 
mittee on Safety of Life at Sea, Washing¬ 
ton, D.C. (open), 5-11-78. 17089; 

4-21-78 

TELECOMMUNICATIONS POLICY OFFICE 

U.S. INMARSAT Preparatory Committee 
Working Group, Washington, D.C. (open), 
5-9-78. 8048; 2-27-78 

TRANSPORTATION DEPARTMENT 

Coast Guard- 

Waterfront facilities, New York, N.Y. 
(open), 5-11-78. 15108:4-10-78 

Federal Aviation Administration- 
Radio Technical Commission for Aeronau¬ 
tics Executive Committee, Washington, 
D.C. (open), 5-11-78 .. 16836; 4-20-78 


Federal Railroad Administration- 
Minority Business Resource Center Advi¬ 
sory Committee, Washington, D.C. 
(open), 5-8-78. 17437; 4-24-78 


Next Week’s Public Hearings 


ENERGY DEPARTMENT 

U.S. crude oil and natural gas reserves, pro¬ 
duction, and related data; survey of oil and 
gas well operators to obtain estimates, 
Washington, D.C., 5-8-78. 14535; 

4-6-78 

ENVIRONMENTAL PROTECTION AGENCY 

Noise emission standards; new motorcycles 
and replacement exhaust systems; Ana¬ 
heim, Calif., 5-9-78. 10822; 3-15-78— 

12047; 3-23-78 

INTERIOR DEPARTMENT 

Fish and Wildlife Service— 

Canaan Valley National Wildlife Refuge, 
Tucker County, W. Va, Morgantown, 
Charleston and Parsons, W. Va. (open), 

5-8 through 5-10-78. 14747:4-7-78 

LABOR DEPARTMENT 

Wage and Hour Division- 
Salary test levels for exemption of bona 
fide executive; administrative and pro¬ 
fessional employees; determination of 
amount of Increase; Washington, D.C., 
5-8-78. 14688; 4-7-78 

SECURITIES AND EXCHANGE 
COMMISSION 

Examination of the effects of rules and regu¬ 
lations on the ability of small businesses to 
raise capital and the impact on small bu¬ 
sinesses of disclosure requirements under 
the Securities acts; Chicago, III., 5-9-78. 

10876; 3-15-78 

Small businesses, ability to raise capital and 
impact of disclosure requirements, Chicago, 
III., 5-9-78.. 15335:4-12-78 

SUSQUEHANNA RIVER BASIN 
COMMISSION 

Groundwater development; establishment of 
standards, Camp Hill, Pa. (open), 
5-11-78. 12724:3-27-78 

TRANSPORTATION DEPARTMENT 

Coast Guard- 

Visual distress signals on boats; Amityville, 
N.Y., 5-11-78. 16194; 4-17-78 


List of Public Laws 


Note: No public bills which have become 
law were received by the Office of the Feder¬ 
al Register for inclusion in today’s List or 
Public Laws. 

[Last listing: May 1,1978] 
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rules and regulations 

This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which ore keyed to and 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books ore listed in the first FEDERAL REGISTER issue of each 
month. 


[3410-02] 

Title 7—Agriculture 

CHAPTER X—AGRICULTURAL MAR¬ 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
MILK), DEPARTMENT OF AGRICUL¬ 
TURE 

[Milk Order No. 43 

PART 1004—MILK IN THE MIDDLE 
ATLANTIC MARKETING AREA 

Order Suspending Certain Provisions 

AGENCY: Agricultural Marketing 
Service, USDA. 

ACTION: Suspension of rule. 

SUMMARY: This order suspends an 
order provision affecting the regula¬ 
tory status of fluid milk distributing 
plants. The suspension was requested 
by two cooperative associations to con¬ 
tinue the association of producers’ 
milk with the order. The suspension is 
for the period April through August 
1978. 

EFFECTIVE DATE: May 3, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Martin J. Dunn, Marketing Special¬ 
ist. Dairy Division. Agricultural Mar¬ 
keting Service. United States De¬ 
partment of Agriculture, Washing¬ 
ton, D.C. 20250, 202-447-7311. 

SUPPLEMENTARY INFORMATION: 
Prior document in this proceeding: 
Notice of proposed suspension—issued 
April 10, 1978, published April 17, 1978 
(43 FR 16185). 

This suspension order is issued pur¬ 
suant to the provisions of the Agricul¬ 
tural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.) t 
and of the order regulating the han¬ 
dling of milk in the Middle Atlantic 
marketing area. 

Notice of proposed rulemaking was 
published in the Federal Register (43 
FR 16185) concerning a proposed sus¬ 
pension of certain provisions of the 
order. Interested persons had an op¬ 
portunity to comment on the proposed 
suspension in writing. Six cooperatives 
and a proprietary handler filed com¬ 
ments supporting the suspension. A 
proprietary handler opposed the sus¬ 
pension. 


After consideration of all relevant 
material, including the proposal set 
forth in the aforesaid notice, the com¬ 
ments received and other available in¬ 
formation, it is found and determined 
that for the months of April through 
August 1978, the following provisions 
of the order do not tend to effectuate 
the declared policy of the Act: 

In § 1004.7(a) the words “not less 
than 50 percent”. 

Statement or Consideration 

The suspension will make inoper¬ 
ative for the period April through 
August 1978 the provision that at least 
50 percent of the receipts of milk at a 
pool distributing plant be disposed of 
as Class I milk. 

The suspension was requested by 
Maryland Cooperative Milk Producers 
Association, Inc., and Lehigh Valley 
Cooperative Farmers. The suspension 
is supported by four other cooperative 
associations and a proprietary han¬ 
dler. A proprietary handler opposed 
the suspension. 

Substantially increased milk produc¬ 
tion by Middle Atlantic producers is 
not being matched by Class I sales. 
This will jeopardize the pooling of 
some distributing plants during the 
April through August period. This will 
occur because less than 50 percent of 
the receipts at such plants would be 
disposed of as Class I milk. The sus¬ 
pension will remove this percentage of 
distribution as a requirement for pool¬ 
ing a distributing plant. 

There is every likelihood that milk 
production for the market will in¬ 
crease in the months ahead, without 
much prospect that Class I sales will 
strengthen materially. 

Specific instances reflecting general 
marketing conditions were cited by 
two cooperative associations and a pro¬ 
prietary handler. 

The Maryland Cooperative Milk 
Producers supplies Class I milk to dis¬ 
tributing plants serving the Baltimore 
segment of the market. The continu¬ 
ing impact of substantially lower Class 
I sales that resulted when a major cus¬ 
tomer closed a distributing plant last 
year will jeopardize the pooling of 
some of the plants in the coming 
months of heavy milk production. 
This will occur because the reserve 
milk resulting from the reduced Class 
I sales, and the increased milk produc¬ 
tion, must be associated with distribut¬ 
ing plants for pooling. 


The Lehigh Valley Cooperative 
Farmers distributes fluid milk through 
its own distributing plant. Increased 
milk production from its producers 
will jeopardize the pooling of the 
plant because Class I sales are not 
matching the increased production. 

Milk deliveries by producers supply¬ 
ing a pool distributing plant operated 
by a proprietary handler have in¬ 
creased. The handler’s Class I sales 
have decreased, and he anticipates fur¬ 
ther decline in Class I sales during the 
period April through August, includ¬ 
ing those resulting from school clos¬ 
ings. Without the suspension, the han¬ 
dler anticipates that his pool distribut¬ 
ing plant may shortly fail to qualify 
for pooling. This would jeopardize the 
producer status of dairy farmers who 
have regularly supplied his plant. 

A proprietary handler opposed the 
suspension because one of the cooper¬ 
atives that proposed it is soliciting ad¬ 
ditional producers. Apparently, he be¬ 
lieves that resulting increased milk 
volume may be jeopardizing the con¬ 
tinued pool status of the cooperative’s 
distributing plant. In his view, the sus¬ 
pension should not be made to accom¬ 
modate this situation. 

Comments that were filed in re¬ 
sponse to the notice of proposed sus¬ 
pension established that the problem 
of continued pooling for some distrib¬ 
uting plants during the months of 
April through August is more wide¬ 
spread than the opposing handler indi¬ 
cated. Such problem is attributable 
primarily to substantially increased 
milk production for the market that is 
not being matched by increased Class 
I sales. 

It is concluded that the suspension is 
necessary to assure that producers 
who are regular suppliers of milk for 
the fluid market will continue to have 
their milk pooled under the order 
during the period April through 
August 1978. 

It is hereby found and determined 
that thirty days’ notice of the effec¬ 
tive date hereof is impractical, unnec¬ 
essary, and contrary to the public in¬ 
terest in that the suspension does not 
require of persons affected substantial 
or extensive preparation prior to the 
effective date, and notice of proposed 
rulemaking was given interested par¬ 
ties and they were afforded opportuni¬ 
ty to file written data, views, or argu¬ 
ments concerning this suspension. 

Therefore, good cause exists for 
making this order effective upon pub¬ 
lication in the Federal Register. 
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It is therefore ordered. That the 
aforesaid provisions of the order are 
hereby suspended for the months of 
April through August 1978. 

(Secs. 1-19, 48 Stat. 31 as amended (7 U.S.C. 
601-674).) 

Effective date: May 3,1978. 

Signed at Washington, D.C., on April 
28, 1978. 

Jerry C. Hill, 
Deputy Assistant Secretary. 
[FR Doc. 78-12028 Filed 5-2-78; 8:45 am) 


[3410-05] 

CHAPTER XIV—COMMODITY CREDIT 
CORPORATION, DEPARTMENT OF 
AGRICULTURE 

SUBCHAPTER B—LOANS, PURCHASES, AND 
OTHER OPERATIONS 

PART 1438—NAVAL STORES 

Subpart—1978 Crop Gum Naval 
Stores Loan Program 

AGENCY: Commodity Credit Corpo¬ 
ration, USDA. 

ACTION: Final rule. 

SUMMARY: This rule provides the 
Commodity Credit Corporation's 
(“CCC") determinations and regula¬ 
tions concerning a loan program for 
the 1978-crop gum naval stores, which 
is authorized by the Agricultural Act 
of 1949, as amended. The loan pro¬ 
gram stabilizes market prices and pro¬ 
tects producers, processors, and con¬ 
sumers. The program enables produc¬ 
ers to obtain price support on 1978- 
crop gum naval stores. 

DATE: Effective May 3, 1978. 

ADDRESS: Producer Associations Di¬ 
vision, Agricultural Stabilization and 
Conservation Service, P.O. Box 2415, 
U.S. Department of Agriculture, 
Washington, D.C. 20013. 

FOR FURTHER INFORMATION 
CONTACT: 

Roger Cooley ASCS. 202-447-7405. 

SUPPLEMENTARY INFORMATION: 
On February 6, 1978, CCC published a 
notice in the Federal Register (43 FR 
4865) that CCC proposed to make de¬ 
terminations and issue regulations 
concerning a loan program for 1978- 
crop gum naval stores. No purchase 
program was under consideration. All 
comments received from the American 
Turpentine Farmers Association and 
producers were favorable. 

Accordingly, the regulations appear¬ 
ing in this subpart, which were pub¬ 
lished at 42 FR 43961, are revised to 
read as follows, effective as to 1978- 
crop gum naval stores. The material 
previously appearing in this subpart 
remains in full force and effect as to 
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the crop years to which it was applica¬ 
ble. 

Subpart—1978 Cum Naval Stores Loan 
Program 

Sec. 

1438.1636 General statement and adminis¬ 
tration. 

1438.1637 Definitions. 

1438.1638 LoantoATFA. 

1438.1639 Advances to producers. 

1438.1640 Rate of advance to producers. 

1438.1641 Maturity of loan. 

1438.1642 Redemption by ATFA. 

1438.1643 Net gains. 

1438.1644 Right of CCC upon maturity. 

1438.1645 Personal liability. 

Authority: Sec. 4(d), 62 Stat. 1070 (15 
U.S.C. 714 b); sec. 5(a), 62 Stat. 1072 (15 
U.S.C. 714c). and secs. 301. 401, 63 Stat. 
1053, 1054 (7 U.S.C. 1421, 1447). 

Subpart—1978 Gum Naval Stores 
Loan Program 

§ 1438.1636 General statement and admin¬ 
istration. 

CCC will make loans available to 
producers of gum naval stores during 
the calendar year 1978 through the 
American Turpentine Farmers Associ¬ 
ation (herein referred to as ATFA), 
under the terms and conditions de¬ 
scribed in these regulations. The Pro¬ 
ducer Associations Division, ASCS, 
will supervise the administration of 
the program. 

§ 1458.1637 Definitions. 

(a) “Eligible producer" means, a pro¬ 
ducer who: (1) Is a member of ATFA 
in good standing under membership 
requirements approved by CCC (no 
producer who is otherwise eligible may 
be excluded from membership in 
ATFA), (2) is a participant in the 
Naval Stores Conservation Program 
for 1978 or otherwise follows one or 
more forestry conservation practices 
established by State and Federal For¬ 
estry services, as determined by ATFA, 
(3) has made satisfactory arrange¬ 
ments to pay an indebtedness to the 
UJ5. Department of Agriculture or any 
of its agencies, as evidenced by the 
debt records maintained by the Agri¬ 
cultural Stabilization and Conserva¬ 
tion County Committees of the U.S. 
Department of Agriculture, and (4) 
has executed, and has not breached 
his obligations under, the FToducer's 
Marketing Agreement (ATFA Form 1- 
1978), or any other similar agreement. 

(b) “Eligible naval stores” means eli¬ 
gible rosin and rosin content in eligible 
oleoresin. 

(c) “Eligible oleoresin” means oleore¬ 
sin (1) which was produced in 1978 in 
the United States by an eligible pro¬ 
ducer, (2) which is free and clear from 
all liens and encumberances, (3) the 
rosin content in which has not been 
previously pledged for a loan under 
this or any similar program, and in 
which the beneficial interest is and 


always has been in the producer, and 
(4) which will yield rosin of the grades 
and quality prescribed in paragraph 

(d) of this section. 

(d) “Eligible rosin" means gum rosin 
which (1) was processed by the Olus- 
tee or similar method from eligible 
oleorosin, (2) grades “K" or better, (3) 
is free and clear from all liens and en¬ 
cumbrances. (4) has not previously 
been pledged for a loan under this or 
any similar program, and in which the 
beneficial interest is and always has 
been in the producer: Provided, that, 
when a producer's eligible oleoresin 
was commingled in the processing op¬ 
eration with oleoresin produced in the 
United States by other producers, the 
rosin tendered for advance by the pro¬ 
ducer, as representing the processed 
equivalent of his eligible oleoresin, will 
be deemed to be, if otherwise eligible, 
rosin produced by such producer, (5) is 
packed to a net weight of 517 pounds. 
In eligible metal drums, (6) is transpar¬ 
ent, (7) is free from visible foreign ma¬ 
terials and contains no extraneous 
matter resulting from chemical or 
other treatment of the rosin, or of the 
oleoresin or the trees from which it 
came, and (8) conforms as to softening 
point to not less than Federal Specifi¬ 
cations LLL-R-626b, wit: 158° Fahren¬ 
heit (American Society for Testing 
Materials No. E-28-67). Rosin must be 
federally graded, inspected and 
weighted or the weights checked by 
Federal Inspectors employed or li¬ 
censed by CCC. 

(e) “Eligible metal drums" means 
drums conforming to the specifica¬ 
tions for metal drums approved by 
CCC, obtainable from and on file in 
the office of ATFA. 

§ 1438.1638 LoantoATFA. 

Under a Loan Agreement, CCC will 
make a loan to ATFA which will 
enable ATFA to make loan advances 
to eligible producers on eligible naval 
stores. As security for such loan, 
ATFA will pledge such naval stores to 
CCC; CCC has the right to establish a 
maximum aggregate disbursement at 
any time upon written notice to 
ATFA. but no such limitation shall 
apply with respect to naval stores ten¬ 
dered to ATFA by producers prior to 
such notice. The loan will be in an 
amount equal to (a) the amount of the 
loan advances made by ATFA to pro¬ 
ducers, except that the loan will be 
made only on full drums of eligible 
naval stores, (b) the administrative 
and operating expenses, approved by 
CCC, incurred by ATFA in making ad¬ 
vances available to producers, and in 
the handling, preservation, and re¬ 
demption of pledged naval stores, and 
(c) storage charges or other charges on 
pledged naval stores up to the time of 
acquisition of title thereto by CCC. 
The loan by CCC to ATFA shall bear 
interest at the rate of six (6) percent 
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per annum or such other rate as may 
be determined applicable by CCC to 
1978 loans. 

§ 1438.1639 Advances to producers. 

ATFA will make advances to eligible 
producers on eligible naval stores only 
when such naval stores have been (a) 
processed (except where CCC and 
ATFA determine that unprocessed 
rosin content in oleoresin may be of¬ 
fered for advance), (b) placed in stor¬ 
age in the custody of an approved war¬ 
ehouseman who has entered into and 
is fully complying with a Warehouse 
Agreement (ATFA Form 2-19750) with 
ATFA, or in the custody of ATFA 
acting under a Storage Agreement 
with CCC, and (c) offered for an Ad¬ 
vance on a Producer’s Offer (ATFA 
Form 4), the date of which, unless a 
first offer and dated not later than 
September 1, 1978, shall be not later 
than thirty days from the date of de¬ 
livery of eligible oleoresin to a proces¬ 
sor, but in no event later than Decem¬ 
ber 31, 1978, by the producer of the 
oleoresin. the rosin content of which 
or processed rosin from which has 
been so placed in storage. No warehou¬ 
seman will be authorized to store 
pledged unprocessed rosin except upon 
approval by CCC of ATFA’s written 
recommendation therefor and written 
demonstration by ATFA that there 
exists an immediate and substantial 
need for such storage. If there are any 
liens or encumbrances on the naval 
stores offered for advance, proper 
waivers are required on a Lienholder’s 
Waiver and Agreement (ATFA Form 
3). All processing charges, including 
the cost of eligible metal drums for 
rosin, and storage and other ware¬ 
house charges to the date of tender 
for advance, will be borne by the pro¬ 
ducer. 

§ 1438.1640 Rate of Advance to producers. 

ATFA will make advances to eligible 
producers on eligible rosin or rosin 
content only, based on the support 
level of $65.00 per standard barrel (435 
lbs. net weight each) of oleoresin 
(crude pine gum), processed basis. Al¬ 
though no advance is made on turpen¬ 
tine, an allowance is made for the esti¬ 
mated 1978 market value of the tur¬ 
pentine content in a barrel of oleore¬ 
sin in determining the advance rate 
for rosin or rosin content. The loan 
rates on rosin are $21.40 for grade 
WG, $22.20 for grades X and WW, 
$21.00 for Grade N, $20.60 for Grade 
M, and $20.00 for Grade K. per hun¬ 
dred pounds net. packed in eligible 
metal drums. CCC reserves the right 
to reduce rosin loan rates if the actual 
turpentine market price during 1978, 
when added to such rosin loan rates, 
results in a support level for crude 
pine gum in excess of 90 percent of 
parity. Also, CCC may increase or de¬ 
crease grade premiums and discounts 


whenever market conditions warrant. 
ATFA will make advances to any eligi¬ 
ble producer on the basis of the appli¬ 
cable advance rates in effect on the 
date of the applicable Producer’s 
Offer. 

§ 1438.1641 Maturity of loan. 

The loan made by CCC to ATFA will 
be due and payable upon demand. 

§ 1438.1642 Redemption by ATFA. 

ATFA’s right to redeem naval stores 
pledged by ATFA to CCC shall be sub¬ 
ject to the terms and conditions of the 
Loan Agreement and any amendments 
thereto. Redemption shall be made 
upon payment of the redemption cost. 
The redemption cost will be deter¬ 
mined by CCC and will be the amount 
outstanding under the Loan Agree¬ 
ment, including any unpaid accrued 
expenses and charges, plus interest ap¬ 
plied ratably to the naval stores to be 
redeemed. Any naval stores redeemed 
will not be thereafter eligible for loan. 

§ 1438.1643 Net gains. 

ATFA will disburse in cash on a fair 
and equitable basis to participating 
producers all net gains, less cost of dis¬ 
bursement, resulting from ATFA’s sale 
of redeemed naval stores, unless a dis¬ 
position other than cash disbursement 
has been approved by CCC. For exam¬ 
ple, when net gains are insufficient to 
justify disbursement expense, ATFA 
may upon request to and approval of 
CCC, utilize such net gains for and in 
behalf of all of its producer member. 

§ 1438.1644 Right of CCC upon maturity. 

Upon maturity and nonpayment of 
the loan. CCC will take title to any un¬ 
redeemed naval stores, without a sale 
thereof, and CCC will have no obliga¬ 
tion to pay or account to ATFA for 
any market value which such naval 
stores may have in excess of the 
amount of the loan, plus interest and 
charges. 

§ 1438.11645 Personal liability. 

Any fraudulent representation by 
ATFA or the producer in the program 
documents will render ATFA or the 
producer subject to criminal prosecu¬ 
tion under applicable law. and person¬ 
ally liable for the amount by which 
the proceeds received upon the dispo¬ 
sition of the naval stores involved are 
less than the amount of indebtedness 
incurred by ATFA with respect to 
such naval stores. 

Signed at Washington, D.C., on April 
26, 1978. 

Ray Fitzgerald, 
Executive Vice President, 
Commodity Credit Corporation. 

[FR Doc. 78-12037 Filed 5-2-78; 8:45 am] 


[7590-01] 

Title 10—Energy 

CHAPTER I—NUCLEAR REGULATORY 
COMMISSION 

EXPORT AND IMPORT OF NUCLEAR 
FACILITIES AND MATERIALS 

Approval by Comptroller General 

AGENCY: U.S. Nuclear Regulatory 
Commission 

ACTION: Final rule. Approval of re¬ 
porting and record keeping require¬ 
ments by Comptroller General. 

SUMMARY: On February 17, 1978. 
the Nuclear Regulatory Commission 
published in the Federal Register a 
notice of rulemaking, effective May 3. 
1978, issuing a new part providing for 
standards, procedures, and rules of 
practice for licensing the export and 
import of utilization facilities, source, 
byproduct, and special nuclear materi¬ 
als. Conforming changes were made 
also to other parts of the regulations 
relating to export and import matters. 

The notice included a note as fol¬ 
lows: 

Note.— The Nuclear Regulatory Commis¬ 
sion has submitted this rule to the Comp¬ 
troller General for such reviews as may be 
appropriate under the Federal Reports Act, 
as amended. 44 U.S.C. 3512. The date on 
which the reporting requirement of this 
rule becomes effective, unless advised to the 
contrary, accordingly reflects Inclusion of 
the 45-day period which that statute allows 
for such review (44 U.S.C. 3512 (cX2).) 

The reporting and record keeping re¬ 
quirements set out in the rule have 
been approved by the U.S. General Ac¬ 
counting Office under number B- 
180225 (R0 519). 

EFFECTIVE DATE: May 3. 1978. 

The reporting and record keeping re¬ 
quirements set out in 10 CFR Part 110 
which was published in the Federal 
Register on February 17, 1978 (43 FR 
6915) have been approved by the U.S. 
General Accounting Office under 
number B-180225 (R0 519) and the ef¬ 
fective date of the rule is May 3, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Gerald L. Hutton, Division of Rules 
and Records, Office of Administra¬ 
tion, U.S. Nuclear Regulatory Com¬ 
mission, Washington, D.C. 20555, 
telephone 301-492-7211 

Dated at Bethesda, Md. this 28th 
day of April 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Lee V. Gossick. 

Executive Director for Operations . 
(FR Doc. 78-12183 Filed 5-2-78; 8:45 ami 
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[6450-48] 

CHAPTER II—FEDERAL ENERGY 
ADMINISTRATION 1 

PART 213—OIL IMPORT 
REGULATIONS 

Oil Import Allocations for 1978-1979 

AGENCY: Economic Regulatory Ad¬ 
ministration. Department of Energy. 

ACTION: Pinal rule. 

SUMMARY: Presidential Proclama¬ 
tion 3279, as amended, provides for an 
annually decreasing quantity of oil im¬ 
ports not subject to the license fees 
otherwise imposed by the Proclama¬ 
tion. For the next allocation period, 
which begins on May 1, 1978 and ends 
on April 30, 1979, the quantity of oil 
which may be imported without being 
subject to the fee is thirty-five percent 
of the level which was originally estab¬ 
lished in 1973. This rulemaking revises 
the Oil Import Regulations to con¬ 
form them to the allocation levels es¬ 
tablished by the Proclamation for the 
next allocation year. 

EFFECTIVE DATE: Date of issuance. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert D. R. de Sugny. Office of 
General Counsel, Department of 
Energy. Room 5116, Federal Build¬ 
ing. 12th and Pennsylvania Avenue 
NW.. Washington, D.C. 20461. 202- 
566-9380. 

Robert R. Moore, Office of Oil Im¬ 
ports, Department of Energy. Room 
6114. 2000 M Street NW., Washing¬ 
ton, D.C. 20461, 202-254-8620. 

Gerald P. Emmer, Allocation Regu¬ 
lations, Department of Energy, 
Room 2304, 2000 M Street NW.. 
Washington, D.C. 20461, 202-254- 
7200. 

SUPPLEMENTARY INFORMATION: 

I. Background 

II. Comparison With Proposed Rule 

III. Evaluation of Comments 

IV. Regulation Prescribed 

I. Background 

Under the Mandatory Oil Import 
Program established pursuant to 
Presidential Proclamation No. 3279, as 
amended, the next allocation period 
for imports not subject to license fees 
under section 3(a)(l)(iMii) of the 
Proclamation will commence on May 
1, 1978. Section 8 of the Proclamation 
provides that for this allocation period 


1 Editorial Note: Chapter n will be ren¬ 
amed at a future date to reflect that it con¬ 
tains regulations administered by the Eco¬ 
nomic Regulatory Administration of the De¬ 
partment of Energy. 


the maximum levels of imports subject 
to allocation and license to which li¬ 
cense fees under section 3(a)(l)(iMii) 
shall not be applicable shall be re¬ 
duced to thirty-five percent (35%) of 
the levels established during the cal¬ 
endar year 1973. 

II. Comparison With Proposed Rule 

On March 24, 1978, the Economic 
Regulatory Administration of the De¬ 
partment of Energy issued proposed 
amendments to part 213 of Chapter II, 
title 10 of the Code of Federal Regula¬ 
tions (43 FR 13386, March 30, 1978), to 
provide for the commencement of the 
next allocation period and to reduce 
the levels of fee-exempt allocations in 
accordance with Presidential Procla¬ 
mation 3279, as amended. It was also 
proposed that one paragraph be added 
to §§ 213.12(b) and 213.13(b) to provide 
for the contingency that the aggre¬ 
gates of the individual allocations de¬ 
rived from the formulae might exceed 
the levels of fee-free allocations per¬ 
mitted by the Proclamation. In such 
an event the additional paragraphs 
provided for a pro-rata reduction in 
each individual allocation. No other 
substantive changes were proposed. 

The proposed rule provided for the 
submission of written comments and a 
public hearing which was subsequent¬ 
ly cancelled after no requests to speak 
were received. After an evaluation of 
these comments it has been deter¬ 
mined to adopt the proposal without 
change. 

III. Evaluation of Comments 

Of the five comments submitted, 
only two addressed the specific 
changes which had been proposed and 
both comments were favorable. The 
other comments addressed general 
issues arising from the Oil Import and 
Entitlements Programs which were 
beyond the purview of this rulemaking 
which merely conforms the Depart¬ 
ment's regulations to the levels estab¬ 
lished in Presidential Proclamation 
3279 for the next allocation year. The 
issues raised in the comments continue 
to be studied by the Department and 
may result in additional proposed rule- 
makings in the future. Such issues, 
however, have no bearing on the pro¬ 
posal at hand. 

IV. Regulation Prescribed 

After careful consideration of the 
comments, the Economic Regulatory 
Administration has decided not to 
make any changes in the amendment 
as proposed. 

In consideration of the foregoing, 
part 213 of chapter II, title 10 of the 
Code of Federal Regulations, is 
amended as set forth below. 


Issued in Washington, D.C., on April 
28. 1978. 

Hazel R. Rollins. 

Deputy Administrator Economic 
Regulatory Administration. 

§213.5 (Amended! 

1. Section 213.5 is amended in para¬ 
graph (a) by deleting the term "May 1, 
1977 through April 30, 1978” and by 
substituting therefor "May 1. 1978 
through April 30. 1979”; and by delet¬ 
ing the term "April 29. 1977” and by 
substituting therefor "April 28, 1978”. 

§213.9 l Amended] 

2. Section 213.9 is amended in para¬ 
graphs (a) and (b) by deleting the 
term "May 1, 1977 through April 30. 
1978” and by substituting therefor 
"May 1, 1978 through April 30. 1979”; 
and by deleting the terms "1976” and 
".50” and by substituting therefor 
"1977” and ".35” respectively. 

3. Section 213.12 is amended in para¬ 
graph (a) by deleting the term "May 1. 
1977 through April 30. 1978” and by 
substituting therefor "May 1. 1978 
through April 30. 1979”; in paragraph 
(b) by deleting the terms "1976” and 
"366” and by substituting therefor 
"1977” and "365” respectively; and by 
adding the following at the end of the 
paragraph (b): 

§213.12 Allocations; refiners; Districts I- 
IV and the Virgin Islands. 

0 * • • • 

(b) • • • In the event the individual 
allocations, as determined by the re¬ 
spective schedules set forth in this 
paragraph, result, in the aggregate, in 
a total volume of crude oil which 
would exceed the total volume permit¬ 
ted to be entered without payment of 
license fees by the pertinent sections 
of Presidential Proclamation 3279, as 
amended, each applicant's allocation 
shall be reduced by an amount equal 
to the product of the following two 
factors: (1) The proportion that each 
applicant’s individual allocation bears 
to the total volume of imports as de¬ 
termined by the respective schedules; 
and (2) the amount by which the 
volume of such total individual alloca¬ 
tions exceed the total fee-free volume 
permitted by the Proclamation. 

4. Section 213.13 is amended in para¬ 
graph (a) by deleting the term "May 1, 
1977 through April 30. 1978” and by 
substituting therefor "May 1, 1978 
through April 30, 1979”; in paragraph 
(b) by deleting the terms "1976” and 
"366” and by substituting therefor 
"1977” and "365” respectively; and by 
adding the following at the end of 
paragraph (b): 

§213.13 Allocations; refiners; district V, 
Guam, and American Samoa. 

. • • . • 
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(b) • • • In the event the individual 
allocations, as determined by the re¬ 
spective schedules set forth in this 
paragraph, result, in the aggregate, in 
a total volume of crude oil which 
would exceed the total volume permit¬ 
ted to be entered without payment of 
license fees by the pertinent sections 
of Presidential Proclamation 3279, as 
amended, each applicant’s allocation 
shall be reduced by an amount equal 
to the product of the following two 
factors: (1) The proportion that each 
applicant’s individual allocation bears 
to the total volume of imports as de¬ 
termined by the respective schedules; 
and (2) the amount by which the 
volume of such total individual alloca¬ 
tions exceed the total fee-free volume 
permitted by the Proclamation. 

§213.15 [Amended] 

5. Section 213.15 is amended in para¬ 
graph (d) by deleting the term "May 1, 
1977 through April 30, 1978" and by 
substituting therefor "May 1. 1978 
through April 30, 1979"; and by delet¬ 
ing the term "1,450,000 bbl/d" and by 
substituting therefor "1,015,000 bbl/ 
d". 

§213.16 [Amended] 

6. Section 213.16 is amended in para¬ 
graph (a) by deleting the term "May 1, 

1977 through April 30, 1978" and by 
substituting therefor "May 1, 1978 
through April 30, 1979"; by deleting 
the terms "10.000" and "3,750" and by 
substituting therefor "7,000" and 
"2,625" respectively; and by deleting 
completely the second sentence. 

§213.20 [Amended] 

7. Section 213.20 is amended in para¬ 
graph (a)(2) by deleting the term 
"May 1, 1977 through April 30. 1978" 
and by substituting therefor "May 1, 

1978 through April 30, 1979"; and by 
deleting the term "113.611 bbl/d" and 
by substituting therefor "79,527 bbl/ 
d." 

§213.21 [Amended] 

8. Section 213.21 is amended in para¬ 
graph (a)(2) and (b)(2) by deleting the 
term "May 1, 1977 through April 30, 
1978" and by substituting therefor 
"May 1, 1978 through April 30. 1979"; 
in paragraph (a)(2) by deleting the # 
term "719 bbl/d" and by substituting 
therefor "503 bbl/d"; and in para¬ 
graph (b)(2) by deleting the term "825 
bbl/d" and by substituting therefor 
"577 bbl/d". 

§213.32 [Amended] 

9. Section 213.32 is amended in para¬ 
graph (c) by deleting, in the first sen¬ 
tence the term "but subject to supple¬ 
mental fee"; and in paragraph (d) by 
deleting the term "May 1, 1977 
through April 30, 1978" and by substi¬ 
tuting therefor "May 1, 1978 through 
April 30. 1979": and by deleting the 


term "37,800 bbl/d" and by substitut¬ 
ing therefor "26,460 bbl/d". 

§213.33 [Amended] 

10. Section 213.33 is amended in 

paragraph (c) by deleting the term 
"May 1, 1977 through April 30. 1978" 
and by substituting therefor "May 1, 
1978 through April 30. 1979"; by delet¬ 
ing the term "620,000" and by substi¬ 
tuting therefore "434,000"; in para¬ 
graph (d)(1) by deleting the term ".50" 
and by substituting therefor "0.35"; in 
paragraph (d)(2) by deleting the term 
"July 29. 1977" and by substituting 
therefor "May 1, 1978"; and by delet¬ 
ing the term "April 30, 1978" and by 
substituting therefore "April 30, 
1979"; in paragraph (f) by deleting the 
term "August 31, 1977" wherever it ap¬ 
pears and by substituting therefor 

"August 31, 1978"; by deleting the 
term "May 1, 1976 through April 30, 
1977" and by substituting therefor 

"May 1, 1977 through April 30. 1978"; 
and by deleting the term "July 1, 
1977" and by substituting therefor 

"July 1. 1978"; and in paragraph (h) 

by deleting the term "July 28. 1977" 
and by substituting therefor "April 28. 
1978". 

§213.34 [Amended] 

11. Section 213.34 is amended in 

paragraphs (b) and (e) by deleting the 
term "May 1, 1977 through April 30, 
1978" and by substituting therefor 

"May 1, 1978 through April 30, 1979"; 
and by deleting the term "25.000" and 
by substituting therefor "17,500". 

§213.36 [Amended] 

12. Section 213.36 is amended in 

paragraph (c) by deleting the term 
"May 1, 1977 through April 30. 1978" 
and by substituting therefor "May 1, 
1978 through April 30, 1979"; and by 
deleting the term "620,000" and by 
substituting therefore "434,000"; in 
paragraph (d)(1) by deleting the term 
".50" and by substituting therefor 

".35"; in paragraph (d)(2) by deleting 
the term "July 29, 1977" and by substi¬ 
tuting therefor "May 1, 1978"; and by 
deleting the term "April 30. 1978" and 
by substituting therefor "April 30, 
1979"; in paragraph (f) by deleting the 
term "August 31, 1977" wherever it ap¬ 
pears and by substituting therefor 

"August 31. 1978"; by deleting the 
term "May 1, 1976 through April 30, 

1977" and by substituting therefor 

"May 1, 1977 through April 30, 1978"; 
and by deleting "July 1, 1977" and by 
substituting therefor "July 1, 1978"; 
and in paragraph (h) by deleting the 
term "July 28. 1977" and by substitut¬ 
ing therefor "April 28. 1978". 

§213.37 [Amended] 

13. Section 213.37 is amended in 
paragraphs (a) and (c) by deleting the 
term "May 1. 1977 through April 30, 
1978" and by substituting therefor 


"May 1. 1978 through April 30, 1979"; 
and in paragraph (a) by deleting the 
term "16,250" and by substituting 
therefor "11.375". 

[PR Doc. 78-12099 Filed 5-1-78; 10:06 am] 


[3510-25] 

Title 15—Commerce and Foreign 
Trade 

CHAPTER III—INDUSTRY AND TRADE 
ADMINISTRATION, DEPARTMENT 
OF COMMERCE 

PART 379—TECHNICAL DATA 


Revision of References Due to 
Change in Technical Data Regula¬ 
tions 

AGENCY: Office of Export Adminis¬ 
tration, Bureau of Trade Regulation, 
U.S. Department of Commerce. 

ACTION: Pinal rule. 

SUMMARY: As a result of an amend¬ 
ment to §379.4, published February 
22, 1978 (43 PR 7311-5), paragraph (e) 
in that Section was relettered as para¬ 
graph (f). This rule makes technical 
amendments in §379.4 by correcting 
the references in that Section to para¬ 
graph (e). to read paragraph (f). 

EFFECTIVE DATE: May 3. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Charles C. Swanson, Director, 
Operations Division, Office of 

Export Administration, U.S. Depart¬ 
ment of Commerce, Washington, 
D.C. 20230, 202-377-4196. 

Accordingly, Part 379 of the Export 
Administration Regulations (15 CFR 
Part 379) is amended as follows: 

1. In the first sentence of §379.4, 
"§ 379.4(e)" is amended to read 
"§ 379.4(f)". 

2. In the first sentence of 

§379.4(f)(1), "§379.4(e)(l)(i) is amend¬ 
ed to read "§ 379.4(f)(l)(i)", and 
"§ 379.4(e)(l)(ii)" is amended to read 
"§ 379.4(f)(l)(ii)". 

3. In the sixth sentence of 

§ 379.4(f)(1), "§ 379.4(e)(l)(i)" is 

amended to read "§ 379.4(f)(l)(i)". 

4. In the first sentence of 

§ 379.4(f)(l)(ii), "§ 379.4(e)(1)" is 

amended to read "§ 379.4(f)(1)". 

5. In the first sentence of 

§ 379.4(f)(2)(i), "§ 379.4(e)(1)" is 

amended to read "§ 379.4(f)(1)"; 
"§ 379.4(e)(2)(v)" is amended to read 
"§ 379.4(f)(2)(v)"; and "§ 379.4(e)(2)" is 
amended to read "§ 379.4(f)(2)". 

6. In the Note following 

§ 379.4(f)(2)(ii)(c), the following 

amendments are made: 

(a) In the first sentence, 

"§§ 379.4(e)(2)(U) (6) and (c)" is 

amended to read "§§ 379.4(f)(2)(ii) (6) 
and (c)"; 
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(b) In the first sentence of num¬ 
bered paragraph two, 

“§379.4(e)(2)(ii)(6)” is amended to 
read “§ 379.4(f)(2)(ii>(6)”; and 

(c) In the first sentence of the final 
paragraph. “§§ 379.4(e)(2)(ii) <&) and 
(c)” is amended to read 
“§§ 379.4(f)(2)(H) (6) and <c) M . 

7. In the first sentence of 

§ 379.4(f)(2)(iv), “§ 379.4(e)(2)” is 

amended to read “§ 379.4(f)(2)”. 

8. In the first sentence of 

§ 379.4(f)(2)(v), “§ 379.4(e)(2)” is 

amended to read “§ 379.4(f)(2)”. 

9. In the first sentence of the Note 

following § 379.4(f)(2)(v)(c), 

“§§ 379.4(e) (1) or (2)” is amended to 
read “§§ 379.4(f) (1) or (2)”. 

10. In §379.8(a)(3), “§ 379.4(e)” is 
amended to read “§ 379.4(f)”. 

(Sec. 4, Pub. L. 91-184, 83 Stat. 842 (50 
U.S.C. App. 2403), as amended; E.O. 12002, 
42 FR 35623 (1977); Department Organiza¬ 
tion Order 10-3, dated December 4. 1977, 42 
FR 64721 (1977); and Industry and Trade 
Administration Organization and Function 
Order 45-1, dated December 4, 1977. 42 FR 
64716(1977).) 

Dated: April 26, 1978. 

Stanley J. Marcus s, 
Deputy Assistant Secretary 
for Trade Regulation. 

[FR Doc. 78-12032 Filed 5-2-78; 8:45 am) 


[4210-01] 

Title 24—Housing and Urban 
Development 

CHAPTER XIII—FEDERAL DISASTER 
ASSISTANCE ADMINISTRATION, 
DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. R-78-495] 

PART 2205—FEDERAL DISASTER 
ASSISTANCE 

In-Lieu Contributions; Final 
Amendments 

AGENCY: Federal Disaster Assistance 
Administration, Department of Hous¬ 
ing and Urban Development. 

ACTION: Final rule. 

SUMMARY: The final rule amends 
the regulations pertaining to small 
project applications (in-lieu contribu¬ 
tions) for the repair or restoration of 
public facilities which were damaged 
or destroyed in a major disaster. The 
amendment redesignates certain para¬ 
graphs to improve the presentation of 
the material. These amendments are 
needed to set forth policies for the 
easing of final inspection require¬ 
ments, the adjustment of the level of 
Federal funding, and the disposition 
of unused Federal funds. 

EFFECTIVE DATE: June 2, 1978. 


RULES AND REGULATIONS 

FOR FURTHER INFORMATION 
CONTACT: 

Robert J. Adamcik, Public Assist¬ 
ance Office, Federal Disaster Assist¬ 
ance Administration, Department of 
Housing and Urban Development, 
Washington. D.C. 20410, 202-634- 
7835. 

SUPPLEMENTARY INFORMATION: 
On December 23,1977 the Department 
published a proposed rule (42 FR 
64371) amending Section 419 of the 
Disaster Relief Act of 1974. During the 
comment period two commentators 
submitted the comments which are 
discussed below. 

Return of Unused Funds 

One comment suggested that the 
last two sentences of §2205.54(1X2) be 
deleted since the cost of recovering 
the funds would be greater than the 
amount returned and virtually all ex¬ 
penditures made by applicants are au¬ 
thorized. This is not entirely correct. 
There are certain types of work such 
as maintenance and the repair of fa¬ 
culties not damaged in the disaster 
which are not eligible for reimburse¬ 
ment. The only eligibility require¬ 
ments for Section 419 Grants are that 
the funds be spent for an authorized 
purpose and that they be spent within 
certain time limitations. FDAA cannot 
assure that the provisions of the law 
are being met without imposing these 
controls. If the funds are not spent 
within these eligibility constraints, 
they must be returned. Therefore we 
do not agree that the last two sen¬ 
tences of §2205.54(1X2) should be de¬ 
leted. 

Project Listing 

A comment proposed that the word 
“listing” in § 2205.54(1X3) be defined. 
The listing required by the regulation 
is developed by the FDAA Regional 
Director and contains a Summary of 
the Applicant's approved projects 
based on the Damage Survey Reports. 
FDAA does not intend that a stan¬ 
dardized form be created or that the 
State or Applicant need develop an in¬ 
dependent form. Each of the FDAA 
Regional Directors will be furnished 
with a suggested format for the listing 
and the States will receive guidance 
from the appropriate Regional Direc¬ 
tor. We feel that the listing is ade¬ 
quately described in § 2205.54(1X3) and 
no further definition is necessary. 

Adjustments to Funding Amounts 

A comment suggested that a change 
which would specify that the identifi¬ 
cation of eligible damage which was 
overlooked during the Initial surveys 
of a disaster-affected area could be a 
permissible basis for requesting in¬ 
creased project funding. FDAA does 
accept Damage Survey Reports on 
sites which have been overlooked if 


they are submitted on a timely basis. 
We intend that the phrase, “omission 
in defining the approved scope of 
work,” applies to those situations 
where additional eligible work is iden¬ 
tified and therefore, we see no need to 
change the wording of § 2205.54(1X4). 

Adjustments to Funding Amounts 

Another comment proposed amend¬ 
ing this paragraph to provide for an 
increase when the actual costs or the 
low bids on the project exceed the esti¬ 
mated amount. FDAA feels that this is 
contrary to the law which specifies 
that the amount of the grant is based 
on a Federal Estimate. The proposed 
procedure would require another stage 
of review and would delay unnecessar¬ 
ily the funding of the grant. There¬ 
fore, this suggested change to 
§ 2205.54(0(4) is not adopted. 

A finding of inapplicability with re¬ 
spect to environmental impact has 
been prepared in accordance with 
HUD Handbook 1390.1. 

Copies of the finding are available 
for inspection and copying in the 
Office of the Rules Docket Clerk. 

The amendments are adopted with¬ 
out change, as set forth below. 

(Sec. 419, Pub. L. 93-288. 88 Stat. 159 (42 
U.S.C. 5189), Executive Order 11795 as 
amended by Executive Order 11910, 39 FR 
25939, Delegation of Authority, 39 FR 
28227.) 

Issued at Washington, D.C., April 20, 
1978. 

William H. Wilcox, 
Administrator , Federal Disaster 
Assistance Administration. 

§2205.54 [Amended] 

Paragraph (h)(1) is redesignated (h). 

Paragraphs (hXlXi) through 
(hXIXiv) are redesignated as (h)(1) 
through (h)(4) respectively. 

Paragraphs (i), (j) and (k) are re¬ 
designated (j), (k) and (1) respectively. 

Paragraph (h)(2) is deleted and re¬ 
placed by paragraph (i) 

Paragraph (i) to read as follows: 

• • • * • 

(i) Small project applications ( in - 
lieu contributions). (1) Where the 
Federal estimate of total cost ap¬ 
proved by the Regional Director for 
reimbursement to the applicant is less 
than $25,000 under Sections 306, 402, 
and 403 of the Act, the in-lieu contri¬ 
bution will be based on 100 percent of 
such approved total estimated cost. 
Direct Federal assistance, and any as¬ 
sistance requested by an applicant on 
behalf of a private non-profit organi¬ 
zation, shall not be included in deter¬ 
mining the amount of the in-lieu con¬ 
tribution under Section 419 of the Act. 
However, the Regional Director may 
approve Federal funding under Sec¬ 
tions 306, 402, or 403 in any instance 
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where he determines that the circum¬ 
stances do not justify an in-lieu contri¬ 
bution under Section 419 of the Act. 

(2) Funds contributed under this 
subsection may be expended either to 
repair, restore, reconstruct or replace 
certain selected damaged or destroyed 
public facilities; to construct new 
public facilities which the applicant 
determines to be necessary to meet its 
needs for governmental services and 
functions in the disaster affected 
areas; or to undertake the disaster 
work authorized under Sections 306 
and 403 of the Act upon which the 
Federal estimate of damages is based. 
Any funds which remain unused after 
the applicant has exercised the avail¬ 
able option shall be returned. The Re¬ 
gional Director shall apply current ap¬ 
plicable procedures to issue a Bill for 
Collection or to recover the funds by 
the offset of Federal funds to which 
the State would otherwise be entitled 
under the Act to assure that all such 
unexpended funds are returned. 

(3) The Regional Director shall fur¬ 
nish the applicant through the Gover¬ 
nor's Authorized Representative with 
a listing of projects which have been 
approved. This listing shall include a 
brief description, location and esti¬ 
mate of cost approved for each pro¬ 
ject. Within 30 days following comple¬ 
tion of the work performed under this 
subsection, the applicant shall com¬ 
plete and return this listing through 
the Governor's Authorized Represen¬ 
tative to the Regional Director cover¬ 
ing those originally approved projects 
and those alternate projects that were 
completed. This listing shall also in¬ 
clude the applicant’s certification that 
all work on the listing has been com¬ 
pleted and all funds were expended in 
accordance with the purpose of Sec¬ 
tion 419 of the Act and with these reg¬ 
ulations. There shall be such final in¬ 
spection and audit as deemed neces¬ 
sary by the Regional Director to 
assure that the funds were expended 
in accordance with the purposes of 
Section 419 of the Act. 

(4) If an applicant subsequently sub¬ 
mits a supplement to its project appli¬ 
cation that would increase the grant 
under Section 419 of the Act to an 
amount exceeding $25,000, the entire 
contribution shall revert to a categori¬ 
cal grant or to a 90 percent contribu¬ 
tion under § 2205.54(h) as approved by 
the Regional Director. The only per¬ 
missible basis for increasing Federal 
funding is an error or omission in de¬ 
fining the approved scope of work or 
in the approved estimated reasonable 
costs of such work. Federal funding 
may be reduced where the applicant 
fails to comply with the applicable 
laws, regulations, and procedures of 
the Department, including but not 
limited to: non-compliance with assur¬ 
ances, illegal contracting methods, du¬ 
plication of benefits, and non-confor¬ 


mity with applicable_codes. specifics 
tions and standards. 

[FR Doc. 78-12016 Filed 5-2-78; 8:45 am] 


[1505-01] # 

Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE 
SERVICE, DEPARTMENT OF THE 
TREASURY 

SUBCHAPTER A—INCOME TAX 

CT.D. 75411 

part 7—TEMPORARY INCOME TAX 
REGULATIONS UNDER THE TAX 
REFORM ACT OF 1976 

Election With Respect to Recovery of 
Intangibles Under Section 57(d) of 
the Code 

Correction 

In FR Doc. 78-11334 appearing at 
page 17815 in the issue for Wednes¬ 
day, April 26, 1978, in the middle' 
column of page 17816, in the last line 
of paragraph (b)(1) of 5 7.57(d)-l, the 
date now reading . . June 26, 1978. M 
should have read ", . . July 25, 1978." 


[3620-01] 

Title 32—National Defense 

CHAPTER XII—DEFENSE LOGISTICS 
AGENCY 

SUBCHAPTER A—DEFENSE LOGISTICS 
PROCUREMENT REGULATION 

[DLAR 4105.11 

REVISION OF REGULATIONS 

AGENCY: Defense Logistics Agency. 
ACTION: Final. 

SUMMARY: The Defense Logistics 
Procurement Regulations (DLPR) im¬ 
plements the Armed Services Procure¬ 
ment Regulation (ASPR) and other 
Department of Defense Publications. 
It establishes procedures and delega¬ 
tions of authority governing the pro¬ 
curement of supplies and services by 
the Defense Logistics Agency under 
chapter 137, title 10 of the United 
States Code or other statutory author¬ 
ity. 

DATE: Effective date, January 31, 
1978. 

ADDRESS: Defense Logistics Agency, 
Cameron Station, Alexandria, Va. 
22314. 

FOR FURTHER INFORMATION 
CONTACT: 


Mr. Dean Fogle, 202-274-6431. 

J. J. McAleer, Jr., 
Colonel,, U.S.A., 

Staff Director, Administration. 

This subchapter supersedes sub- 
chapter A issued in volume 41, No. 43. 
March 3. 1976. 

The provisions of this subchapter A 
are issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202, 2301-2314; DoD 
Directive 5105.22, January 5, 1977. 

Subchapter A. chapter XII of title 
32 of the Code of Federal Regulations 
is revised to read as follows: 

Part 

1201 General provisions. 

1202 Procurement by formal advertising. 

1203 Procurement by negotiation. 

1204 Special types and methods of procure¬ 
ment. 

1205 Interdepartmental and coordinated 
procurement. 

1206 Foreign purchases. 

1207 Contract clauses, and solicitation pro¬ 
visions. 

1208 Termination of Contracts. 

1209 Patents, data, and copyrights. 

1210 Bonds, insurance, and indemnifica¬ 
tion. 

1212 Contractor industrial labor relations. 

1213 Government property. 

1214 Procurement quality assurance. 

1215 Contract cost principles and proce¬ 
dures. 

1216 Procurement forms. 

1217 Extraordinary contractual actions to 
facilitate the national defense. 

1219 Transportation. 

1220 Administrative matters. 

1221 Procurement management reporting 
system. 

1225 Production surveillance and report¬ 
ing. 

1250 Supplemental procedures. 

PART 1201—GENERAL PROVISIONS 

Sobport A—Introduction 

Sec. 

1201.101 Purpose of subchapter. 

1201.102 Applicability of subchapter. 

1201.103 Arrangement of subchapter. 

1201.103- 2 Numbering. 

1201.103- 4 Citation. 

1201.104 Content of subchapter. 

1201.104- 50 DLPR. 

1201.104- 51 Procurement letters. 

1201.104- 52 Multiple Address letters. 

1201.105 Amendment of subchapter. 

1201.107 Dissemination and effective date 
of the subchapter (including appendices, 
revisions, supplementals and manuals). 

1201.108 Departmental procurement 

instructions and ASPR implementa¬ 
tions. 

1201.109 Deviations from this subchapter 
and Department of Defense publications 
governing procurement. 

1201.109- 1 Applicability. 

1201.109- 2 Deviations affecting one con¬ 
tract or transaction. 

1201.109- 50 Deviations to mandatory 

clauses. 

1201.109- 51 Submission of requests for de¬ 
viations (Dev.). 

1201.109- 52 Control of deviations. 

1201.110 Reports of purchases and con¬ 
tracts. 

1201.110.50 Advance notification of pro¬ 
posed awards. 
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Sec. 

1201.150 Administration and interpreta¬ 
tion. 

1201.151 Procurement and production di¬ 
rectors' conference. 

Subpart B—Definition of Terms 

1201.201 Definitions. 

1201.201-14 Procuring activity. 

Subpart C—General Policies 

1201.307 Priorities, allocations, and allot¬ 
ments. 

1201.307-50 Notice to bidders. 

1201.310 Liquidated damages. 

1201.314 Disputes and appeals. 

1201.318 Contracts conditioned upon the 
availability of funds. 

1201.324 Warranties. 

1201.324- 50 Warranty actions. 

1201.325 Variation in quantity. 

1201.325- 50 Delivery of excess quantities 
of $25 or less. 

1201.332 Minority business enterprises. 

1201.332-5 Minority business enterprise 
subcontracting program. 

1201.350 Changes in procurement process¬ 
es, techniques or methods. 

1201.350- 1 General. 

1201.350- 2 Concept of notification. 

1201.350- 3 Examples of significant 
changes. 

1201.350- 4 Data to support request. 

1201.351 Delivery status information on 
procurements for the international lo¬ 
gistics program (ILP). 

1201.352 Extended procurment delays. 

Subpart D—Procurement Responsibility and 
Authority 

1201.401 Responsibility of each procuring 
activity. 

1201.401- 50 Delegation of authority. 

1201.401- 51 Limited purchasing authority. 

1201.402 Authority of contracting officers. 

1201.402- 50 General responsibilities of con¬ 
tracting officers. 

1201.402- 51 Procedure for closing contracts 
with inconsequential amounts undeliv¬ 
ered. 

1201.403 Requirements to be met before 
entering into contracts. 

1201.403- 50 Legal review. 

1201.405 Selection, appointment, and ter¬ 
mination of appointment of contracting 
officers. 

1201.405- 1 Selection. 

1201.405- 2 Appointment. 

1201.405- 3 Termination of appointment. 

1201.450 Selection, appointment, and ter¬ 
mination of appointment of contracting 
officers' representatives. 

1201.451 [Reserved] 

1201.452 Review and approval require¬ 
ments. 

1201.452- 1 General. 

1201 452-2 Actions requiring HQ DLA 
review and approval prior to award. 

1201.452- 3 Information to be furnished. 

1201 452-4 Release of information. 

1201.452- 5 Proposed shifts in procure¬ 
ments from a competitive to a noncom¬ 
petitive basis. 

1201.452- 6 Post award review. 

1201.452- 7 Actions approved but not 
awarded. 

1201.452- 8 Cancellation requirements. 

1201.452- 9 Letter contracts. 

1201.452- 10 Requests for waiver HQ DLA 
preaw ard review and approval. 

1201.452- 11 Confirmation of quantity and 
technical requirements. 
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on;. 

1201.452-12 Report of procuring actions re¬ 
quiring HQ DLA preaward review and 
approval by the close of fiscal year. 

1201.453 Review and approval require¬ 
ments at the procuring activity. 

1201.454 Review and approval require¬ 
ments for a procurement office not des¬ 
ignated as a “procuring activity". 

Subpart F—Debarment, Ineligibility, and 
Suspension 

1201.601 Establishment and maintenance 
of records and lists of firms or individ¬ 
uals debarred, ineligible, or suspended. 

1201.601- 1 General. 

1201.601- 3 Joint consolidated list. 

1201.601- 50 Attempted evasions. 

1201.603 Grounds for listing and treatment 
to be accorded listed concerns. 

1201.603- 50 Total restrictions. 

1201.604 Administrative debarment of 
firms or individuals (type A). 

1201.604- 3 Notice of debarment. 

1201.605 Suspension of firm or individual. 

1201.608 Reporting. 

1201.650 Review of past contractual rela¬ 
tionships. 

Subpart G—Small Butiness Concerns 

1201.702 General policy. 

1201.704 Small business officials. 

1201.704- 50 Counseling activities. 

1201.704- 51 Participation in industrial as¬ 
sistance events, business opportunity/ 
Federal procurement conferences, pro¬ 
curement clinics, fairs, etc. 

1201.705 Cooperation with the Small Busi¬ 
ness Administration. 

1201.706 Set asides. 

1201.706- 1 General. 

1201.706- 3 Review, withdrawal, or modifi¬ 
cation of set-asides or set-aside propos¬ 
als. 

1201.707 Subcontracting with small busi¬ 
ness concerns. 

1201.707- 3 Required clauses. 

Subpart H—Responsible Prospective 
Contractors 

1201.905 Procedures for Determining re¬ 
sponsibility of prospective contractors. 

1201.905- 1 General. 

1201.905- 4 Preaward surveys. 

1201.905- 50 Capability surveys for Work¬ 
shops for the Blind and Other Severely 
Handicapped. 

Subpart L—Specifications, Plant and Drawings 

1201.1203 Availability of specifications, 
standards, plans and drawings. 

Subpart M—Procurement Planning 

1201.2100 Procurement planning. 

1201.2100-2 Applicability. 

1201.2102 Sample format and content of 
procurement plans. 

Subpart N—Industrial Preparedness Production 
Planning 

1201.2205 Existing authority affecting the 
industrial base. 

1201.2206 Applicable procedures. 

1201.2206-50 Industrial preparedness plan¬ 
ning packages. 

Subpart O—Environmental Protection 

1201.2302 Administration and enforce¬ 
ment. 

1201.2302-3 Compliance responsibilities. 


Sec 

120i.2302-5 Withholding award. 

Authority: The provisions of this sub- 
chapter A are issued under 5 U.S.C. 301; 10 
UJS.C. 125. 133, 2202, 2301-2314; DoD Direc¬ 
tive 5105.22, January 5. 1977. 

Subpart A—Introduction 

§ 1201.101 Purpose of subchapter. 

The Defense Logistics Procurement 
Regulation (DLPR) is issued by the 
Executive Director, Procurement, HQ 
DLA by authority of the Director. De¬ 
fense Logistics Agency (DLA). Armed 
Services Procurement Regulation 
(ASPR) and other Department of De¬ 
fense publications and, pursuant to 
Subchapter A, Chapter I of this title, 
establishes for DLA procedures relat¬ 
ing to the procurement of supplies and 
services under the authority of Chap¬ 
ter 137, Title 10 of the United States 
Code, or other statutory authority. 

§ 1201.102 Applicability of subchapter. 

(a) This subchapter is applicable to 
the purchasing function at all DLA ac¬ 
tivities, but is not applicable to the 
performance of field contract adminis¬ 
tration assigned to Defense Contract 
Administration Services (DCAS). 

(b) Whenever revisions to ASPR are 
published which make coverage in this 
subchapter obsolete or contradictory 
to that in ASPR, the provisions in 
ASPR shall apply. 

(c) Whenever DLA Regulations, con¬ 
taining policies and procedures relat¬ 
ing to procurement conflict with 
ASPR or this subchapter, the policies 
and procedures in ASPR and this sub- 
chapter shall govern. 

§ 1201.103 Arrangement of subchapter. 

§ 1201.103-2 Numbering. 

The numbering system in DLPR fol¬ 
lows the numbering system in ASPR. 
Where a section of the DLPR does not 
implement a particular section but 
pertains to the general subject matter 
covered in a particular part of the 
ASPR, the added section shall be num¬ 
bered starting with the digits "50" 
(e.g., in subpart A of part I, this would 
be § 1201.150). Likewise where the 
DLPR has material implementing a 
main ASPR section, but not fitting 
under the ASPR point numbers and 
titles, such material is numbered to 
end in .50, .51, etc., such as 1-110.50, 1- 
110.51, etc. 

§ 1201.103-4 Citation. 

The DLPR shall be referred to as 
the Defense Logistics Procurement 
Regulation and any paragraph may be 
cited as DLPR followed by the para¬ 
graph number. Thus, this paragraph 
would be cited as DLPR 1-103.4. 

§ 1201.104 Content of subchapter. 

§1201.104-50 DLPR. 

This subchapter contains all Depart¬ 
mental policies, procedures and 
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Instructions relating to procurement 
of supplies and services within the De¬ 
fense Logistics Agency, except those 
contained in ASPR and the DLAR or 
DLAM series of DLA regulations. 
DLPR does not duplicate or para¬ 
phrase ASPR and is issued only to 
cover delegations of authority, assign 
responsibilities, and other procedures 
consonant with § 1-108 of this title 
which are essential to DLA. 

§ 1201.104-51 Procurement letters. 

Numbered procurement letters 
(PROCLTRS) include policy state¬ 
ments of general interest to procure¬ 
ment personnel, re-emphasis of exist¬ 
ing policy and information of a tempo¬ 
rary nature. They are generally direct¬ 
ed to procurement staff levels within 
the Defense Supply Centers (DSCs) 
but wider attention within the Pro¬ 
curement Directorates may be direct¬ 
ed upon the face of the letter. Pro¬ 
curement letters will normally be can¬ 
celled within six months. 

§ 1201.104-52 Multiple address letters. 

Unnumbered multiple address let¬ 
ters will be issued for one-time re¬ 
quests for comments or reports, an¬ 
nouncements of Procurement and Pro¬ 
duction Directors’ Conferences and 
other meetings, etc. No implementa¬ 
tion beyond the action requested is 
contemplated. They are self-canceling 
when they have served their purpose. 

§ 1201.105 Amendment of subehapter. 

Recommendations for revision of 
ASPR and DLPR shall be submitted, 
through channels, to the Executive 
Director, Procurement, Defense Logis¬ 
tics Agency, Cameron Station. Alexan¬ 
dria, Va. 22314, Attn: DLA-PPR. 

§ 1201.107 Dissemination and effective 
date of the subchapter (including ap¬ 
pendices, revisions, supplements and 
manuals). 

(a) Heads of Procuring Activities 
shall insure that copies of the ASPR 
and DLPR, including revisions, are dis¬ 
tributed to all interested activities and 
individuals. 

(b) Compliance with the DLPR, in¬ 
cluding any revision to the DLPR, 
shall be permissive effective with the 
date of issuance thereof (as indicated 
by the page revision date) and shall be 
mandatory effective 90 days there¬ 
after, unless otherwise provided in 
such revision. 

§ 1201.108 Departmental procurement 
instructions and ASPR implementa¬ 
tions. 

(a) Implementations of ASPR and 
DLPR may be issued by Heads of Pro¬ 
curing Activities provided they are 
consistent with § 1-108 of this title. In 
addition, the Executive Director. Pro¬ 
curement. HQ DLA has delegated this 
authority to the Commander, Defense 
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Industrial Plant Equipment Center 
(DIPEC). Implementations shall not 
duplicate or paraphrase ASPR or 
DLPR, modify or revise the policy in 
ASPR or DLPR, or contain deviations 
to ASPR or DLPR unless authorized 
by the procedures of § 1-109 of this 
title and § 1201-109. The format, gen¬ 
eral plan, and numbering system of 
implementations shall be the same as 
ASPR/DLPR. 

<b) Heads of Procuring Activities and 
DIPEC shall furnish the HQ DLA. 
Attn: DLA-PPR, one copy of each im¬ 
plementing instruction properly refer¬ 
enced to the ASPR or DLPR para¬ 
graph to which it pertains. 

§ 1201.109 Deviations from this sub¬ 
chapter and Department of Defense 
publications governing procurement. 

§1201.109-1 Applicability. 

Actions which constitute deviations 
from ASPR or Department of Defense 
publications governing procurement as 
set forth in § 1-109.1 of this title shaU 
also constitute deviations from the 
provisions of DLPR. 

§ 1201.109-2 Deviations affecting one con¬ 
tract or transaction. 

Deviations from ASPR, a Depart¬ 
ment of Defense Directive, or the 
DLPR which affect only one contract 
or transaction, will be made only after 
prior approval by the Executive Direc¬ 
tor, or Deputy Executive Director, 
Procurement, HQ DLA. 

§ 1201.109-50 Deviations to mandatory 
clauses. 

Prior to requesting an ASPR devi¬ 
ation, one-time or otherwise, the Com¬ 
mander or Deputy Commander shall 
make a determination on a case-by- 
case basis whether or not to personally 
negotiate with contractors who have 
refused to accept mandatory ASPR 
clauses in an attempt to obtain con¬ 
tractor acceptance. In those cases 
where it is determined that the Com¬ 
mander should not personally conduct 
negotiations, a detailed memorandum 
setting forth the rationale shall be for¬ 
warded with the referral to HQ DLA, 
Attn: DLA-PP. 

§ 1201.109-51 Submission of requests for 
deviations (Dev). 

(a) Requests for authority to deviate 
from the provisions of ASPR, Depart¬ 
ment of Defense Directives, or the 
DLPR will be submitted (in original 
and four copies) to HQ DLA, Attn: 
DLA-PPR. Deviation requests shall be 
in the format of: I. Problem, II. Rec¬ 
ommendation, and III. Discussion. 

(b) For those deviations which have 
originated in any DLA field activity, it 
will be the responsibility of the origi¬ 
nator to initiate action for renewal or 
extension, when appropriate, at least 
90 days prior to the expiration date. If 
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no request is received in DLA-PPR, it 
will be assumed the need for the devi¬ 
ation no longer exists and the devi¬ 
ation will automatically expire. 

§ 1201.109-52 Control of deviations. 

Separate registers shall be main¬ 
tained by the Executive Director, Pro¬ 
curement, HQ DLA of the deviations 
granted from ASPR and DLPR. Each 
deviation shall be recorded in its ap¬ 
propriate register and shall be as¬ 
signed a control number as follows: an 
abbreviation of the regulation in¬ 
volved and the word deviation; fiscal 
year: and the serial number assigned 
to the particular deviation; e.g., ASPR 
Dev. 76-1, DLPR Dev. 76-1. The con¬ 
trol number shall be embodied in the 
document authorizing the deviation 
and shall be cited in all references to 
the deviation. 

§ 1201.110 Reports of purchases and con¬ 
tracts. 

§ 1201.110-50 Advance notification of pro¬ 
posed awards. 

(a) Data on all proposed contract 
awards of $1 million or more shall be 
submitted to the HQ DLA contract 
point by telephone at least 48 hours 
(two full working days) prior to 1,100 
hours of the date the Center proposes 
to make the contract award (excluding 
those contracts made with the Small 
Business Administration under au¬ 
thority of Section 8(a) of the Small 
Business Act). Mandatory orders to be 
placed with the Federal Prison Indus¬ 
tries, the National Industries for the 
Blind and Agencies for the Severely 
Handicapped are not included in this 
reporting requirement. However, non¬ 
mandatory orders to be placed with 
the Industries for the Blind are in¬ 
cluded. This report will be known as 
“contract announcement” and will 
carry Reports Control Symbol DO- 
LA(AR)1279. 

(b) Definitions. (1) Contract awards 
as used herein include any contractual 
instrument that obligates funds where 
the total amount of the contract is $1 
million or is expected to reach or 
exceed $1 million. Requirements con¬ 
tracts that do not obligate funds at 
the time of award are not “contract 
awards” for the purpose of this para¬ 
graph. Delivery orders in the amount 
of $1 million or more issued against 
these requirements contracts are “con¬ 
tract awards.” Where a requirements 
contract does obligate an amount of 
less than $1 million at the time of 
award and it is estimated that the cu¬ 
mulative amount of the contract will 
exceed $1 million such type of require¬ 
ments contract is a “contract award.” 

(2) Contractual instrument includes 
but is not limited to notices of awards, 
definitive contracts, letter contracts, 
orders placed against requirements or 
indefinite delivery type contracts, sup- 
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plemental agreements, change orders, 
provisioning orders, contract modifica¬ 
tions, letters of intent, and funding 
action. 

<c) The HQ DLA contact point is 
DLA-PC, Autovon No. 284-6461. 

(d) Data submitted to the HQ DLA 
contact point shall be verified for ac¬ 
curacy by a responsible DLA field ac¬ 
tivity official prior to submission to 
HQ DLA. This data is used to provide 
information outside the Department 
of Defense, therefore, accuracy is of 
paramount importance. 

(e) The following data shall be pro¬ 
vided (in this sequence) to the HQ 
DLA contact point: 

(1) Name and address of purchasing 
activity; 

(2) Proposed release date; 

(3) Contract number; 

(4) Amount; 

(5) Name and location of proposed 
contractor (include street address, zip 
code, and county, size of business, i.e„ 
large or small), and labor surplus area 
designation; 

(6) Item and quantity to be awarded; 

(7) Name and location of facility to 
perform contract, indicating if a divi¬ 
sion or affiliate of contractor in para¬ 
graph (5) of this section, (include 
street address, zip code, county and 
labor surplus area designation); 

(8) Type of contract, e.g., firm fixed 
price; fixed price with escalation; 

(9) Amount previously obligated (if 
this announcement is a modification 
to an existing contract); 

(10) Number of concerns solicited 
and number of concerns submitting 
bids/proposals; 

(11) Using Service; 

(12) Name of official in field activity 
familiar with award; 

(13) Information as to any proposed 
local press release or any local Con- 
gresssional interest; and 

(14) A statement of whether or not 
EEO clearance has been obtained. 

(f) Awards and release of informa¬ 
tion on contract awards of $1 million 
or more shall not be made before the 
date and time agreed upon by the HQ 
DLA contact point and the field activ¬ 
ity. Any proposed local press release 
should also be withheld. If for any 
reason, clearance is not received by 
HQ DLA, the Defense Supply Center 
will be notified promptly to withhold 
award until clearance has been ob¬ 
tained. If following agreement as to 
date and time of contract award an¬ 
nouncement, the award will not be 
made, the HQ DLA contact point shall 
be notified by telephone immediately. 

§ 1201.130 Administration and interpreta¬ 
tion. 

The administration and interpreta¬ 
tion of DLPR is the responsibility of 
Executive Director, Procurement, DLA 
(DLA-P). 
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§ 1201.151 Procurement and Production 
Director’s Conference. 

A Procurement and Production Di¬ 
rectors’ Conference will be convened 
on a semi-annual basis or at the call of 
the Executive Director, Procurement, 
DLA, under the monitorship of the 
Programs & Analysis Office (DLA- 
PA). The conference provides a forum 
for discussion of current problems, dis¬ 
cussion of management improvements, 
exchange of information on latest de¬ 
velopments in the fields of procure¬ 
ment and production, and for other 
matters, which assist in the develop¬ 
ment of procurement and production 
policies and procedures. Attendance at 
these conferences will comprise as a 
minimum the Executive Director or 
Deputy Executive Director, Procure¬ 
ment, (DLA-P/PD), representatives 
from Headquarters, Procurement and 
Production Divisions and Offices, and 
Procurement and Production Direc¬ 
tors and/ Deputy Directors from DLA 
Supply Centers. 

Subpart B—Definition of Terms 

§ 1201.201 Definitions. 

§ 1201.201-14 Procuring activity. 

The Executive Director, Procure¬ 
ment, HQ DLA, shall exercise the 
functions, not otherwise delegated, of 
Head of Procuring Activity for any 
DLA Supply Centers or Activities not 
under an HPA and not designated as 
“Procuring Activities” pursuant to § 1- 
201.14 of this title. This includes the: 
(a) Defense Industrial Plant Equip¬ 
ment Center, (b) Defense Logistics 
Services Center; (c) Defense Depot 
Memphis; (d) Defense Depot Ogden; 
(e) Defense Depot Tracy; and (f) De¬ 
fense Logistics Agency Administrative 
Support Center. 

Actions required by the Armed Ser¬ 
vices Procurement Regulation, this 
subchapter, or other directives involv¬ 
ing the functions of the Head of the 
Procuring Activity not otherwise dele¬ 
gated shall be referred to the HQ 
DLA, Attn: DLA-PP. 

Subpart C—General Policies 

§ 1201.307 Priorities, allocations, and al¬ 
lotments. 

§ 1201.307-50 Notice to bidders. 

The following notice shall be includ¬ 
ed in a prominent place, with each bid 
package distributed to industry for 
procurement action: 

Section C, Instructions, Conditions and 
Notices to Offerors/Quoters 

PRIORITY RATING (DLA 1974 JUL) 

Any contract awarded under this solicita¬ 
tion will be assigned a priority rating (DO or 
DX as applicable) and will include a certifi¬ 
cation for national defense use under regu¬ 
lations issued by the Department of Com¬ 
merce in Implementation of the Defense 


Production Act of 1950, as amended. Con¬ 
tractors are required to utilize said rating in 
obtaining the products, materials and sup¬ 
plies needed to fill their contracts. In the 
event the contractor is unable to obtain the 
necessary products, materials and supplies 
to complete his contract, he shall immedi¬ 
ately advise the Defense Contract Adminis¬ 
tration Services Region (DCASR) or the ap¬ 
propriate Defense Supply Center (DSC) 
DMS Officer through the cognizant Admin¬ 
istrative Contracting Office (ACO) or Pro¬ 
curing Contracting Officer (PCO). The 
DMS Officer or the DCASR Industrial Spe¬ 
cialist will provide necessary assistance or 
will provide the necessary instructions to 
complete the Form BDSAF-138. Request 
for Special Priorities Assistance. The Form 
BDSAF-138 will be processed through ap¬ 
propriate channels to the Department of 
Commerce which upon receipt will take 
action to make the needed supplies available 
to the applicant. 

§ 1201.310 Liquidated damages. 

Recommendations concerning the 
remission of liquidated damages shall 
be transmitted to HQ DLA, Attn: 
DLA-G. 

§ 1201.314 Disputes and appeals. 

(d) All appeals will be presented to 
the Armed Services Board of Contract 
Appeals by trial attorneys of the DLA 
Defense Supply Center involved. 
Direct communication with the Board 
is authorized. The charter and rules of 
the Armed Services Board of Contract 
Appeals are set forth in Appendix A, 
ASPR. All official correspondence 
with the Board will be addressed to 
the Recorder, Armed Services Board 
of Contract Appeals, 200 Stonewall 
Street, Alexandria, Va. 22332. At the 
time of filing with the Board or re¬ 
ceipt by the trial attorney, a copy of 
each Notice of Appeals, Complaint, 
Answer, Rule 4 Memorandum (with¬ 
out enclosures). Brief, and Motion for 
Reconsideration, if any, shall be for¬ 
warded to the Counsel, DLA. 

(e) In all cases except those to be 
disposed of under Rule 12, the trial at¬ 
torney shall forward to the Counsel, 
DLA, copies of the Trial Memoran¬ 
dum, documents that have been filed 
under Rule 4 or are to be introduced 
in evidence at the hearing, and, if not 
included in the Trial Memorandum, a 
summary of the testimony of proposed 
witnesses. This information shall be 
forwarded ten days prior to date set 
for the hearing. 

(f) If, after review of a Board deci¬ 
sion on contracts of his procuring ac¬ 
tivity, Counsel for the activity is of 
the opinion that the decision is erro¬ 
neous, a Motion for Reconsideration 
should be filed. If the Board denies 
the motion or sustains its previous de¬ 
cision and a decision by the Comptrol¬ 
ler General is desired prior to pay¬ 
ment, the request for such a decision 
shall be forwarded to HQ DLA, ATTN: 
DLA-G. 


FEDERAL REGISTER, VOL 43, NO. 86—WEDNESDAY, MAY 3, 1978 







§ 1201.318 Contracts conditioned upon the 
availability of funds. 

It Is recognized that there may be In¬ 
stances, other than those described in 
ASPR 1-318, where it will be necessary 
to initiate a procurement prior to the 
availability of funds. In such in¬ 
stances, the action will only be taken 
after the facts concerning the pro¬ 
posed solicitation are presented to 
DLA-P for review as to the necessity 
for such action and the obtaining of 
the required ASPR deviation permit¬ 
ting use of the provisions set forth in 
§7-104.91 of this title. 

§ 1201.324 Warranties. 

§ 1201.324-50 Warranty actions. 

When warranty actions have been 
initiated under procurement instru¬ 
ments containing warranty clauses in 
accordance with ASPR 1-324, it is es¬ 
sential all DSCS maintain a record of 
these warranty actions. This record is 
necessary to help determine the use¬ 
fulness of the warranty clause versus 
the cost of administering the warranty 
actions. The record will be maintained 
in a central location on a fiscal year 
basis. No more than two prior fiscal 
years will be retained. The record 
shall contain as a minimum the follow¬ 
ing information: 

(a) Date and reason warranty was in¬ 
voked; 

(b) Contract number; 

(c) Contractor; 

(d) Dollar value of material covered 
by warranty; 

(e) Disposition of material or other 
considerations obtained: and 

(f) Date warranty action completed. 

§ 1201.325 Variation in quantity. 

§ 1201.325-50 Delivery of excess quantities 
of $25 or less 

Unless there is a valid reason to the 
contrary, the clause set forth below 
shall be included in all contracts, pur¬ 
chase orders and Blanket Purchase 
Agreements. 

Delivery or Excess Quantities of $25 or 
Less (DSA 1972 Nov) 

The contractor is responsible for the deliv¬ 
ery of each item or sub-item quantity within 
allowable variations, if any. required by the 
contract or order. If the contractor delivers 
and the Government receives quantities of 
any item or sub-item in excess of the quanti¬ 
ty called for by the contract or order (after 
considering any allowable variation in quan¬ 
tity) and the dollar value of such excess 
quantity amounts to $25 or less, the excess 
quantity will be treated as being delivered 
for the convenience of the contractor, and 
the Government may retain such excess 
quantities without compensating the con¬ 
tractor therefor, and the contractor waives 
all right, title, or interests therein. 
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§ 1201.332 Minority business enterprise. 

§ 1201.332-5 Minority business enterprise 
subcontracting program. 

When the Utilization of Minority 
Business Enterprises clause in 
§ 1207.104-36(a) is used, and the con¬ 
tract is expected to exceed $500,000, 
the contracting officer shall make a 
determination of subcontracting po¬ 
tential on a case-by-case basis. When it 
is determined that substantial subcon¬ 
tracting possibilities do exist, the 
clause in §7-104.36(b) of this title 
shall be included. If it is determined 
that substantial subcontracting possi¬ 
bilities do not exist, the procedures in 
1-707 shall apply. 

§ 1201.350 Changes in procurement pro¬ 
cesses, techniques or methods. 

§ 1201.350-1 General. 

Whenever a procuring activity con¬ 
templates a significant change in a 
procurement process, technique or 
method which may reasonably be ex¬ 
pected to have a substantial impact on 
industry and/or the Government, the 
activity shall notify promptly HQ 
DLA, ATTN: DLA-PPR, of the con¬ 
templated change and the reasons and 
basis therefore. 

§ 1201.350-2 Concept of notification. 

Headquarters DLA requires notifica¬ 
tion of contemplated changes which 
are of significant nature prior to initi¬ 
ation of action to accomplish such 
changes. This prior notification is nec¬ 
essary in order that Headquarters may 
become conversant with the matter in 
the event there is any reaction from 
industry, the Congress, or the using 
Military Departments. In addition. 
Headquarters has access to, and 
knowledge of, information which may 
not be available at the field level and 
as such, is in a position to evaluate the 
significance of the proposed action to 
the Agency as a whole. Accordingly, it 
is essential that HQ DLA know what is 
contemplated before the initiation of a 
significant change is publicized. This 
requires that all notifications be sub¬ 
mitted as far in advance of public dis¬ 
closure as possible, in order that HQ 
DLA clearance may be obtained, and 
the intended purpose of this require¬ 
ment be served. 

§ 1201.350-3 Examples of significant 
changes. 

Representative types and categories 
of contemplated changes which are of 
a significant nature and which necessi¬ 
tate prior notification to HQ DLA are 
(but not limited to) a change in: 

(a) a longstanding inspection re¬ 
quirement or procedure; 

(b) the method of providing and/or 
accounting for Government-furnished 
property; 

(c) a type of contract which consti¬ 
tutes a significant departure from the 
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procurement technique previously uti¬ 
lized; 

(d) solicitation techniques and the 
elements used in evaluation of offers; 

(e) the region/area from which pro¬ 
curement of an item has been previ¬ 
ously accomplished; 

(f) the location of a buying/purchas¬ 
ing office; or 

(g) item specification which prompts 
a major change in manufacturing and/ 
or processing techniques. 

§ 1201.350-4 Data to support request. 

In order that the impact of a con¬ 
templated change in procurement 
method may be determined, requests 
for approval of a proposed change in a 
procurement method should contain 
the following information: 

(a) A description of the present and 
proposed procurement methods; 

(b) A statement of the difficulties 
encountered in the use of the present¬ 
ed method and/or the improvements 
foreseen as the result of a change; 

(c) A statement as to the degree of 
impact of the change expected on in¬ 
dustry and/or the Government; and 

(d) A statement as to the net bene¬ 
fits accruing to the Government as a 
result of the change. 

§ 1201.351 Delivery Status Information on 
Procurements for the International Lo¬ 
gistics Program (ILP). 

Contracts and purchase orders 
awarded in support of requisitions 
from the Navy International Logistics 
Control Office, Bayonne, New Jersey, 
for the ILP shall: 

(a) Identify the requirement as a 
separate contract line item or sub-line 
item in accordance with § 20-304.2 of 
this title. If the purchase request does 
not contain this information, the con¬ 
tracting officer shall contact the origi¬ 
nator to obtain the necessary data. 
The applicable requisition number 
shall be entered immediately under 
the line or sub-line item. (ILP requisi¬ 
tions are identified by the letter P or 
K preceding requisition number). 

(b) Provide for the designated con¬ 
tract administration services compo¬ 
nent to distribute to the Navy Interna¬ 
tional Logistics Control Office, (Bay¬ 
onne, New Jersey) a copy of any 
report or document which indicates an 
anticipated or actual delay in delivery 
of line or sub-line items for the ILP. 
Copies of such reports distributed to 
Navy International Logistics Control 
Office shall include the requisition 
number applicable to the line or sub¬ 
line item involved and shall be in addi¬ 
tion to any other distribution required 
by the contract or directives applicable 
to the contract administration services 
component. 

§ 1201.352 Extended procurement delays. 

The purchasing office shall immedi¬ 
ately notify Supply Operations when 
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extended delays are anticipated in 
contract award and, when possible, 
also advise of the anticipated length of 
the delay in the proposed delivery 
schedule. 

Subpart D—Procurement 
Responsibility and Authority 

§ 1201.401 Responsibility of each procur¬ 
ing activity. 

§ 1201.401-50 Delegation of authority. 

Authority conferred upon the Heads 
of Procuring Activities under any 
paragraph of DLPR may be delegated 
with power of redelegation to other of¬ 
ficers or civilian officials of DLA, 
except when specifically limited by 
law or the provisions of the pertinent 
DLPR paragraph. 

§ 1201.401-51 Limited purchasing author¬ 
ity. 

The Commander, Defense Logistics 
Agency Administrative Support 
Center is granted limited purchasing 
authority for the following: 

(a) Small Purchase authority, i.e., 
accomplishment of small purchases 
($10,000 or less) as provided for in 
Part 3, Subpart P of this title and of 
this subchapter. 

(b) The use of a Blanket Purchase 
Agreement (BPA) without monetary 
restriction except that each call under 
a BPA may not exceed $5,000. (§3-605 
of this title). 

(c) Unlimited ordering authority for: 

(1) Common use classes of supplies 
and services under Federal Supply 
Schedule (FSS) contracts. 

(2) Supplies from General Services 
Administration (GSA) Stores Depot 
(Part 5, Subpart A of this title). 

(3) Repairs and Refinishing Services 
on GSA and FSS contracts (§5-205 of 
this title). 

(4) Prison-made and blind-made sup¬ 
plies (§5-400 and §5-500 of this title). 

(5) Printing and related supplies 
under GPO contracts (§5-601 of this 
title). 

§ 1201.402 Authority of contracting offi¬ 
cers. 

Contracting officers may enter into, 
amend, modify, and take other action 
with respect to contracts, provided: 

(a) Approval of award has been ob¬ 
tained, if required, and the contract 
embodies the award as approved; 

(b) The contract is written on a stan¬ 
dard or an approved form of contract; 

(c) The contract is authorized by law 
and complies with the provisions of 
ASPR and DLPR with respect to the 
use of contract clauses and does not 
contain any clause or involve matters 
in conflict with the established policy 
of higher authority; 

(d) Compliance has been made with 
all other requirements of law, the 
ASPR, the DLPR. and the applicable 
procuring activity instructions; and 
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(e) The contract is adequately 
funded. 

§ 1201.402-50 General responsibilities of 
contracting officers. 

(a) Contracting officers are responsi¬ 
ble for: 

(1) The safeguarding of the interests 
of the United States in contractual re¬ 
lationships; 

(2) Their acts as contracting officers 
under law and regulations; 

(3) Maintaining constant cognizance 
with respect to contract compliance on 
the part of the contractor; 

(4) Obtaining the necessary legal, 
technical, and administrative review of 
the contracts they make; and 

(5) Knowing the scope and limita¬ 
tion of their authority. 

(b) Contracting officers shall person¬ 
ally sign all contracts and modifica¬ 
tions entered into in their name. The 
Contracting Officer cannot designate 
anyone to sign for him. 

(c) Contracting officers shall be 
bound in all their actions to exercise 
reasonable care, skill, and judgment. 
They must assure themselves that the 
contract is authorized by law, that 
funds are available, and of their au¬ 
thority to subject the Government or 
its property to any risk. Contracting 
officers shall neither act as nor per¬ 
form the duties of a contracting offi¬ 
cer with respect to any contractual in¬ 
strument obligating only nonappro- 
priated funds. However, contracting 
officers may act in an advisory capac¬ 
ity with respect to the aforementioned 
instruments. 

§ 1201.402-51 Procedure for closing con¬ 
tracts with inconsequential amounts 
undelivered. 

The Procuring Contracting Officer 
(PCO) is authorized on a case-by-case 
basis to consider a contract completed 
when an inconsequential amount not 
falling within the variation in quantity 
clause remains undelivered or, in the 
case of brand name subsistence or less 
than carload lots of perishable subsis¬ 
tence items, the undelivered amount is 
no longer requested by the using activ¬ 
ity, provided all of the following condi¬ 
tions exist: 

(1) Payment is provided for on a unit 
price basis, and the contractor advises 
that no further deliveries will be 
made; 

(2) Payment is made for the units 
actually received; 

(3) The undelivered portion is incon¬ 
sequential, or in the case of brand 
name subsistence or LCL perishable 
subsistence items, the undelivered 
amount is no longer required by the 
using activity, and the cost of execut¬ 
ing a supplemental agreement (includ¬ 
ing, but not limited to taking termina¬ 
tion action) is excessive in relation to 
the benefits to the Government from 
such action; and 


(4) The PCO includes in the file a 
memorandum stating that no rights of 
the Government are being waived by 
this procedure and a termination for 
default is not unwarranted. The PCO 
shall execute and distribute a Stan¬ 
dard Form 30 (or other unilateral in¬ 
strument) as an Administrative 
Change to the contract to deobligate 
funds. The Change shall indicate that 
the above criterial have been met and 
the contract is considered complete, 
and shall reference the contractor’s 
communication which advised that no 
further deliveries will be made. 

§ 1201.403 Requirements to be met before 
entering into contracts. 

§ 1201.403-50 Legal review. 

(a) Legal advice and assistance of as¬ 
signed legal counsel shall be obtained 
in the preparation of clauses other 
than standard clauses which are to be 
contained in solicitations, and on any 
questionable legal areas in the prep¬ 
aration and/or execution of contrac¬ 
tual documents. 

(b) Procuring activities within the 
Defense Logistics Agency shall issue 
instructions on the legal review of so¬ 
licitations and contractual documents 
issued by their activities. 

§ 1201.405 Selection, appointment, and ter¬ 
mination of appointment of contract¬ 
ing officers. 

The Authority in § 1-405 of this title 
has been delegated by the Executive 
Director, Procurement. DLA, (DLA-P) 
to the Commander of each of the fol¬ 
lowing activities: 

(1) Defense Depot Memphis. 

(2) Defense Depot Ogden. 

(3) Defense Depot Tracy. 

(4) Defense Industrial Plant Equip¬ 
ment Center. 

(5) Defense Logistics Services 
Center. 

(6) Defense Logistics Agency Admin¬ 
istrative Support Center. 

§ 1201.405-1 Selection 

High qualification standards must be 
maintained for the appointment of 
contracting officers. Authority to ex¬ 
ecute and administer contracts of 
$100,000 or greater should be given 
only to civilian personnel of Grade 
GS-12 or above, and to military per¬ 
sonnel with at least three years spe¬ 
cialized experience in procurement 
and three years experience in related 
fields. Exceptions to these minimum 
qualifications may be granted on a 
case-by-case basis by the Head of a 
Procuring Activity and the Command¬ 
ers of the activities enumerated in 
§ 1201.405 where exceptional circum¬ 
stances necessitate appointment of an 
individual. 

§ 1201.405-2 Appointment 

(a) Contracting Officer Appointment 
Documentation Sheet, DLA Form 581, 
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shall be used to facilitate the docu¬ 
mentation of recommendations for ap¬ 
pointment. This form shall be com¬ 
pleted by the official recommending 
an individual for appointment. Proper¬ 
ly prepared, the form will assist the 
appointing authority, normally the 
HPA, ih determining whether or not 
the nominee is qualified for appoint¬ 
ment. Also, it will provide HQ DLA a 
current profile of contracting officers. 

(b) One copy of each appointment 
Documentation Sheet shall be sent to 
HQ DLA ATTN: DLA-PPR. 

§ 1201.405-3 Termination of appointment. 

(b) Revocation . One copy of each re¬ 
vocation of an appointment shall be 
sent to HQ DLA. ATTN: DLA-PPR. 

§ 1201.450 Selection, appointment, and ter¬ 
mination of appointment of contract¬ 
ing officers' representatives. 

<a) Designation. The selection, ap¬ 
pointment, and termination of ap¬ 
pointment of Contracting Officers' 
Representatives (COR) shall be made 
by the contracting officer. Such ap¬ 
pointments shall take into consider¬ 
ation the ability, training, and experi¬ 
ence of COR designees and shall 
assure that designees are appropriate¬ 
ly qualified to act as an authorized 
representative of the contracting offi¬ 
cer. The COR designations shall be in 
writing and shall define the scope and 
limitations of the authorized represen¬ 
tative's authority. Appointment shall 
be made by letter substantially in the 
form set forth in (d) of this section. 
Unless the appointment of a COR con¬ 
tains other provisions for automatic 
termination, the appointment shall be 
effective, unless sooner revoked, until 
the COR is reassigned, or his employ¬ 
ment is terminated. Revocation of a 
COR apppointment may be effected at 
any time by the appointing authority, 
or higher authority, or any successor 
to either. Revocation shall be made by 
letter reading substantially as shown 
in (e) of this section. 

(b) Authority. CORs will be responsi¬ 
ble to and under supervision of the 
contracting officer for those actions 
delegated by the Contracting Officer 
and unless specifically prohibited by 
the terms of the contractual, instu- 
ment involved may. at the discretion 
of the contracting officer, be empow¬ 
ered to take any and all actions which 
could be lawfully taken by the con¬ 
tracting officer consistent with the 
scope and limitations of the appoint¬ 
ment. Compliance with the Standards 
of Conduct prescribed in DOD Direc¬ 
tive 5500.7 and DLAR 5500.1 shall be 
maintained. 

(c) Documentation . Supplementing 
the normal supervision of the COR by 
the contracting officer, the contract¬ 
ing officer shall maintain an "activity" 
file on each COR. The purpose of this 
file is to record and maintain the re¬ 
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suits of periodic reviews of the COR's 
procurement activities conducted an¬ 
nually by the contracting officer. The 
contents of the activity file will in¬ 
clude but are not limited to: 

(1) A copy of the COR's letter of ap¬ 
pointment; 

(2) Examples of in-depth reviews of 
the COR's performance with appropri¬ 
ate identification of the work per¬ 
formed including DO’s issued; and 

(3) Documentation by the contract¬ 
ing officer of the date, substance, and 
extent of the reviews conducted. 

(d) Sample Form of Suggested Letter 
for Appointing COR ’s. 

Subject: Appointment as Contracting 
Offcer's Representative. 

To: (Address to individual, indicating rank 
or grade, branch, division, activity and 
location.) 

1. Under the authority vested in me by 

the-. 1 January 1975 subject: Dele¬ 

gation of Authority, you are hereby desig¬ 
nated Contracting Officer's Representative 
with authority conferred by the Contract¬ 
ing Officer. 

2. This order shall be in full force and 
effect until revoked by me or my successor 
in the same manner as it is hereby granted, 
or upon your being transferred from the (in¬ 
clude branch, division, activity and loca¬ 
tion). 

/s/ Contracting Officer. 

(e) Sample Form of Suggested Letter 
for Terminating Appointment as Con¬ 
tracting Officer’s Representative. 

Subject: Termination of Appointment as 
Contracting Officer's Representative. 

To: (Address to individual, indicating rank 
or grade, branch, division, activity and 
location.) 

Your appointment as Contracting Offi¬ 
cer's Representative contained in letter ap¬ 
pointment dated-. is hereby terminated 

effective-. 

/s/ Contracting Officer. 

§ 1201.451 [Reserved! 

§ 1201.452 Review and approval require¬ 
ments. 

§ 1201.452-1 General. 

Every proposed contractual docu¬ 
ment and supporting file shall be re¬ 
viewed by the contracting officer prior 
to signature of the document and 
prior to forwarding the file for review 
by higher authority. The contracting 
officer is responsible for the complete¬ 
ness and accuracy of the file as well as 
for the soundness of the contractual 
action. Each file must contain the ap¬ 
plicable information, or cross refer¬ 
ence thereto, contemplated by ASPR 
Supplement No. 2 "Contract File 
Maintenance, Closeout and Disposi¬ 
tion" In sufficient detail to permit re¬ 
construction of all significant actions 
by a subsequent reviewer without re¬ 
ferrals to the individuals who consum¬ 
mated the procurement. 
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§ 120.452-2 Actions requiring HQ DLA 
review and approval prior to award. 

(а) The actions (the term actions as 
used herein includes both contracts 
and contract modifications effecting 
new procurement) listed below require 
the review and approval of the Execu¬ 
tive Director or Deputy Executive Di¬ 
rector, Procurement. HQ DLA, or 
other DLA official so delegated prior 
to award. Actions are to be submitted 
to HQ DLA, ATTN: DLA-PC. For 
review purposes, the dollar amount of 
an action shall be the sum of the esti¬ 
mated or actual amount of obligation 
and the amount of any option includ¬ 
ed in the action. 

(1) All actions other than firm fixed- 
price or fixed-price with escalation; 

(2) All actions providing for special 
performance incentives; 

(3) All actions involving— 

(i) Architectural-engineering ser¬ 
vices; 

(ii) Management engineering ser¬ 
vices; 

(ill) Management surveys and stud¬ 
ies; 

(iv) Personal or professional services, 
not covered by applicable civilian per¬ 
sonnel instructions; 

(v) Services for maintenance of or 
for manufacture in Government- 
owned, contractor-operated facilities. 
(Not applicable to the Defense Fuel 
Supply Center.); 

(vi) Services and materials for the 
repair, maintenance, rehabilitation, al¬ 
teration or modification of Govern¬ 
ment installations and utilities of 
$100,000 or more; 

(vii) Proposed lease of Government 
property for non defense use; 

(viii) Acquisition of automatic data 
processing equipment and software in 
accordance with DLAR 4710 and; 

(ix) Acquisition of facilities. 

(4) All actions resulting from an Invi¬ 
tation for bids (including Balance of 
Payments and Small Business Re¬ 
stricted Advertising types) when 
award is proposed to a sole responsive, 
responsible bidder, and the total dollar 
amount of the sole bid items being 
awarded is $100,000 or more, except 
subsistence items which, by industry 
practice, are normally subject to 72 
hours or less acceptance time, e.g., 
coffee, flour, sugar; 

(5) All negotiated actions including 
orders under Basic Ordering Agree¬ 
ments with a value of $100,000 or 
more, when award is proposed to a 
sole offeror. 

(б) All actions which involve con¬ 
struction of petroleum facilities; 

(7) All negotiated actions (excluding 
actions resulting from Balance of Pay¬ 
ments and Small Business Restricted 
Advertising and actions covering the 
set-aside portion of a procurement 
made by formal advertising) in an 
amount equal to or in excess of: 
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Defense Construction Supply Center. $750,000 

Defense Electronics Supply Center— 

PSC 5960...... 500.000 

All other supply classes.. 100,000 

Defense Fuel Supply Center: 

Supplies. 5,000.000 

Services. 100.000 

Defense General Supply Center... 750.000 

Defense Industrial Supply Center............ 76,000 

Defense Personnel Support Center: 

Clothing and Textiles... 500,000 

Medical. 600,000 

Subsistence. . 1,000.000 

Defense Depot Memphis. 50.000 

Defense Depot Ogden. 50.000 

Defense Depot Tracy... 50.000 

Defense Industrial Plant Equip. Center.. 50,000 

Defense Logistics Services Center___ 50.000 

DLA Administrative Support Center....... 10,000 

(8) Each exercise of an option, re¬ 
gardless of whether the basic contract 
was advertised or negotiated, and each 
order under a basic ordering agree¬ 
ment, when the action is in an amount 
equal to or in excess of that stated in 
§ 1201.452(a)(7) for the activity con¬ 
cerned; 

(9) Each order under an indefinite 
delivery type contract in which the 
amount of the order is equal to or in 
excess of that stated in § 1201.452(a)(7) 
for the activity concerned, except 
where the basic contract was approved 
by HQ DLA. 

(10) All actions incorporating the 
Life Cycle Costing concept. 

(b) Orders placed against require¬ 
ments contracts, other Federal agen¬ 
cies, or the National Industries for the 
Blind or Agencies for the Severely 
Handicapped are excluded from these 
review requirements. Contracts negoti¬ 
ated with the Small Business Adminis¬ 
tration pursuant to Section 8(a) of the 
Small Business Act are also excluded. 
§ 1201.452-3 Information to be furnished. 

The complete contract file of those 
actions subject to HQ DLA review and 
approval shall be transmitted for 
review upon completion of negotia¬ 
tions but prior to award. DLA Form 
677, “Request for Contract Review/ 
Approval,’' signed by the contracting 
officer and by the Commander, his 
deputy, or the principal officer respon¬ 
sible for procurement shall be used to 
request review and approval. The file, 
including a copy of the current specifi¬ 
cation covering the basic item(s) or 
service(s), shall be arranged in accor¬ 
dance with ASPR supplement No. 2 
and individual documents numbered 
and assembled in accordance with 
DLA Fonn 678, “File Content List,” 
which shall be attached to DLA Form 
677. All documents shall be securely 
fastened in the file which shall be as¬ 
sembled so as to permit viewing of 
each document without disassembling 
the file. A carbon copy of the DLA 
Form 677 and 678, together with 
copies of (a) the proposed contract (in¬ 
cluding the solicitation and "11 amend¬ 
ments thereto), (b) the review com¬ 
ments of the procuring activity review 
office, (c) determination and findings, 
(d) field pricing report, (e) cost/price 
analysis, (f) prenegotiation briefing 


memorandum, and (g) price negotia¬ 
tion memorandum shall be furnished 
for retention by HQ DLA. The pur¬ 
chasing office will be notified immedi¬ 
ately by telephone when significant 
information is missing from the file or 
the available information is inad¬ 
equate to permit review. Further 
review action will be withheld pending 
receipt of the required information. 
When a solicitation results in two or 
more proposed awards, one or more of 
which requires approval, the quanti¬ 
ties, prices and names of proposed 
awardees shall be submitted with re¬ 
quests for approval and all awards will 
be withheld pending advice of required 
approval. Telephonic notification of 
approval, qualified approval, or disap¬ 
proval will be furnished immediately 
with written approval evidenced on 
the original of DLA Form 677, “Re¬ 
quest for Contract Review/Approval,” 
which shall be made part of the con¬ 
tract file. 

§ 1201.452-4 Release of information. 

Prospective suppliers are not to be 
advised that awards have been for¬ 
warded to HQ DLA for approval. 

§1201.452-5 Proposed shifts in procure¬ 
ments from a competitive to a noncom¬ 
petitive basis. 

Procurements of $1 million and over 
where it is proposed to shift from a 
competitive to a noncompetitive status 
shall be approved in advance by the 
Head of the Procuring Activity. 

§1201.452-6 Post award review. 

Selected contracts will be subject to 
post award review. This review may be 
accomplished by a request for the con¬ 
tract file or during a visit to the appli¬ 
cable purchasing activity by HQ DLA 
contract review personnel. The results 
of these reviews and the results of the 
reviews accomplished prior to award 
will be utilized to determine future 
review levels for the activity involved. 

§1201.452-7 Actions approved but not 
awarded. 

If for any reason action subject to 
the requirements of §1201.452-2 are 
reviewed and approved and subse¬ 
quently not awarded, HQ DLA, ATTN: 
DLA-PC, shall be so advised. A com¬ 
plete explanation of the failure to 
make the award shall be provided. 

§ 1201.452-8 Cancellation requirements. 

(a) In order to insure that supply 
discipline and financial stability are 
not attained at the expense of sound 
procurement methods and the respon¬ 
sibility of this Agency to its suppliers, 
the following review system is in 
effect: 

(1) Each partial or total cancellation 
of an invitation for bids after opening 
shall be effected only with the approv¬ 
al of the Head of the Procuring Activ¬ 
ity. 


(2) Reprocurement of an item within 
90 days after cancellation under (1) of 
this section, where the cancellation 
was occasioned by a revision of re¬ 
quirements or by funding limitations, 
shall have prior approval of the Head 
of the Procuring Activity. 

(b) Except as specified in (c) of this 
section, this procedure shall apply to 
cancellations for any reason other 
than failure to obtain coverage or un¬ 
reasonableness of offered prices. 

(c) This procedure shall not apply to 
procurements of nonstocked items or 
to procurements originated by a 
MIPR. 

§ 1201.452-9 Letter contracts. 

(a) Approval of the Executive Direc¬ 
tor or Deputy Executive Director. Pro¬ 
curement, HQ DLA, or other HQ DLA 
offical so delegated is required prior to 
award of letter contracts when the re¬ 
sulting definitive contracts will be sub¬ 
ject to HQ DLA preaward review and 
approval under any of the criteria set 
forth in § 1201.452-2(a). Requests for 
such authority are to be made by the 
Center Director, Procurement and 
Production and may be transmitted by 
electronic means (ATTN: DLA-PC) 
and shall include, as a minimum: 

(1) The facts supporting the require¬ 
ment for a letter contract (§ 3-108 (b) 
and (c) of this title): 

(1) Why the interests of national de¬ 
fense demand that a contractor be 
given a binding commitment so that 
work can be commenced immediately; 

(ii) Why negotiation of a definitive 
contract in sufficient time to meet the 
procurement need is not possible; and 

(iii) The written determination that 
no other type of contract is suitable. 

(2) A determination of the contrac¬ 
tor’s responsibility in accordance with 
§ 1-904 of this title; 

(3) The proposed unit price and total 
price ceilings for the definitive con¬ 
tract; 

(4) The limit of the Government’s li¬ 
ability under letter contract; 

(5) Any requirement for progress 
payments, provisional payments, and 
options for increased quantity; 

(6) The proposed definitization 
schedule which shall include the dates 
for: 

(i) Receipt of the contractor’s pro¬ 
posal; 

(ii) Commencement of negotiations; 

(iii) Completion of negotiations; 

(iv) Target date for definitization. 

(7) The following additional miles¬ 
tone dates are to be submitted: 

(i) Receipt of filed pricing report; 

(ii) Receipt of the center price analy¬ 
sis; 

(iii) Submission of the definitive con¬ 
tract and supporting file for HQ DLA 
preaward review and approval. 

(b) HQ DLA authorization is re¬ 
quired prior to modification of all 
letter contracts which required HQ 
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DLA authorization when the proposed 
modification affects the: 

(1) Unit price or total price ceilings 
of the definitive contract; 

(21 Limit of the Government’.s liabil¬ 
ity under the letter contract; 

(3) Definitization date; 

(4) Progress or provisional payments 
as initially proposed; 

(5) A copy of the signed letter con¬ 
tract or modification shall be forward¬ 
ed to HQ DLA, ATTN: DLA-PC, 
within 1 week after its execution; and 

(6) Any anticipated or actual slip¬ 
page in the definitization schedule or 
the additional milestones must be re¬ 
ported in writing to DLA-PC. The rea¬ 
sons for the slippage and the revised 
schedule or milestone dates shall also 
be provided. 

§ 1201.432-10 Request* for waiver of HQ 
DLA preaward review and approval. 

(a) In the event extraordinary cir¬ 
cumstances are present and immediate 
award of a procurement action is re¬ 
quired, Directors or Deputy Directors 
of Procurement and Production may 
request the waiver of Headquarters’ 
preaward review and approval require¬ 
ments (see § 1201.452-2). Request for 
waivers from other than “procuring 
activities” (see § 1201.201-14) shall be 
made by the Chief of the Purchasing 
Office. Requests 'are to be transmitted 
to the attention of the Chief, Contract 
Review Office. HQ DLA (DLA-PC) 
and. when immediate action is re¬ 
quired, request may be telephoned. 

(b) The granting of a waiver by the 
Executive Director or Deputy Execu¬ 
tive Director of Procurement, HQ 
DLA (DLA-PC), does not constitute 
approval of the award or any devi¬ 
ations from applicable laws and regu¬ 
lations. All actions for which preaward 
review and approval is waived, shall be 
forwarder to HQ DLA. ATTN: DLA- 
PC. for post award review within four¬ 
teen (14) days subsequent to award or 
such other mutually acceptable date. 

(c) As a minimum, the following in¬ 
formation shall be provided to support 
waiver requests: 

(1) The extraordinary circumstances 
that require the immediate award of 
the procurement action (this should 
include a general chronology of events 
from receipt of the requirement to 
submission of the request); 

(2) Description of the item (and 
quantity) being procured; 

(3) The solicitation and contract 
number. 

(4) The contractor’s name; 

(5) The total dollar value of the pro¬ 
posed award; 

(6) The extent of competition (if 
award is proposed to other than the 
low bidder/offeror, the rationale for 
not accepting the low bid/offer); and 

(7) A statement that the contractor 
is responsible, preaward survey has 
been performed or waived by appropri¬ 
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ate authority; and that, if required. 
EEO clearance has been obtained. 

§ 1201.452-11 Confirmation of quantity 
and technical requirements. 

Immediately prior to the award of 
any contract which includes war re¬ 
serve requirements, the contracting of¬ 
ficer shall insure that the cognizant 
Chiefs of appropriate Divisions within 
Supply and Technical Operations Di¬ 
rectorates (Chiefs of appropriate 
Branches within Supply and Technical 
Operations Divisions at DPSC) have 
confirmed that the quantities therein 
are still required and that the techni¬ 
cal requirements specified are still cur¬ 
rent and not likely to be changed in 
the near future. Immediately prior to 
award shall be construed as that point 
in time when all required approvals 
have been obtained and the contract is 
ready for release to the contractors. 
With respect to eligible awards con¬ 
summated as a result of MIPRs, con¬ 
firmation of quantity and technical re¬ 
quirements shall be effected verbally 
with the MIPR Liaison/Coordination 
or item manager levels of the requir¬ 
ing departments. Appropriate docu¬ 
mentation shall then be included in 
the contract file. Procuring activities 
are encouraged to establish similar 
procedures for significant awards 
below $100,000 as may be appropriate 
for their types of procurements. 

§ 1201.452-12 Report of procurement ac¬ 
tions requiring headquarters DLA pre¬ 
award review and approval by the close 
of the fiscal year (RCS: 
DLA(A)172(XP)). 

(a) Each Defense Supply Center and 
each activity named in § 1201.201-14 
shall submit a list of procurement ac¬ 
tions which will require Headquarters 
DLA pre-award review and approval 
pursuant to § 1201.452-2 by October 1. 
The initial report shall be submitted 
by letter on August 1 and will include 
only those procurement actions to be 
forwarded subsequent to August 15. 
The report will be updated by letters 
on August 15 and September 1. Tele¬ 
phone updatings are required on each 
Monday subsequent to September 1 
and prior to October 1. Negative re¬ 
ports are required. 

(b) The report shall include the fol¬ 
lowing for each procurement: 

(1) Contract number, RFP/IFB 
number or other identification; 

(2) Contractor’s name; 

(3) Dollar value, including the value 
of any option; 

(4) Whether advertised or negotiat¬ 
ed; 

(5) If negotiated, whether cost or 
pricing data was obtained; and 

(6) Week to be submitted for HQ 
DLA pre-award review and approval. 

(c) The letter reports shall be signed 
by either the Director/Deputy Direc¬ 
tor of Procurement and Production of 
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the purchasing activity. With respect 
to those activities named in § 1201.201- 
14, the letter reports may be signed by 
the Chief of the Procurement Office. 
Telephonic updatings may be made by 
the Chief of the Contract Review 
Office of the DSC procuring activities 
and the Chief of the Procurement 
Office at the other activities. 

§ 1201.453 Review and approval require¬ 
ment* at the procuring activity. 

(a) Each DLA procuring activity 
shall establish and maintain require¬ 
ments and procedures for review and 
approval of proposed contractual ac¬ 
tions to assure conformance with law, 
regulations and established policy, and 
the exercise of good business judg¬ 
ment. The scope and depth of the 
review will be determined by Heads of 
Procuring Activities based on work¬ 
load and available manpower, but as a 
minimum will encompass a representa¬ 
tive number of actions, including sole 
bids/offers and complex or high dollar 
value procurements. In addition, ran¬ 
domly selected procurement actions 
including noncompetitive small pur¬ 
chases will be reviewed after award. A 
summary record of such post award re¬ 
view's and the results thereof shall be 
maintained by the activity. 

(b) The Contract Review Office, or¬ 
ganized in conformance with DLAM 
5810.1, shall perform the review func¬ 
tion. The review shall be performed as 
a full time duty where workload re¬ 
quires one or more people for the 
review. The person selected as the 
Chief of the Contract Review Office, 
in addition to possessing the qualifica¬ 
tions set forth for a contracting officer 
in ASPR and § 1201.405, shall be a 
strong personality with demonstrated 
technical proficiency and capability of 
exercising sound business judgment. 
Personnel from other areas such as 
counsel, small business, technical oper¬ 
ations, production, etc., may serve in 
an advisory capacity, as appropriate. 
Personnel may be rotated at intervals 
to ameliorate workload problems and 
to afford the individuals an opportuni¬ 
ty to utilize the experience so gained. 

§ 1201.454 Review and approval require¬ 
ment* for a procurement office not 
designated as a “Procuring Activity” 
(see §1201.201-14). 

The dollar threshold under 

§ 1201.452-2(a) (3)(vi) and (5). 

Subpart F—Debarment, Ineligibility, 
and Suspension 

§ 1201.601 Establishment and mainte¬ 

nance of records and lists of firm* or 
individuals debarred, ineligible, or sus¬ 
pended. 

§ 1201.601-1 General. 

The Counsel. DLA shall maintain 
the DLA list which will contain only 
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the names of firms and individuals lo¬ 
cated in the United States, its territor¬ 
ies and possessions. 

§ 1201.601-3 Joint consolidated list. 

The Counsel, DLA shall furnish to 
the Department of the Army a listing 
of all additions, deletions, or modifica¬ 
tions to the Joint Consolidated List re¬ 
sulting from DLA action. 

§ 1201.601-50 Attempted evasions. 

In some instances, firms or individ¬ 
uals have attempted to evade the pro¬ 
hibitions contained in ASPR and 
§ 1201.604 and § 1201.605 by change of 
address or by formation of a new com¬ 
pany. In such cases where it can be 
reasonably established that the sus¬ 
pended or debarred firm or individual 
has the controlling or active interest 
in a new company, or that the address 
is the same as that of the suspended 
or debarred firm or individuals, a 
report shall be submitted through 
channels to the Counsel, DLA. 

§ 1201.603 Grounds for listing and treat¬ 
ment to be accorded listed concerns. 

§ 1201.603-50 Total restrictions. 

If an offer is tendered by a debarred 
or suspended contractor it shall be re¬ 
ceived and recorded. When an offer is 
rejected, the reason shall be stated in 
the certificate to the General Account¬ 
ing Office as follows: 

The bid of-is rejected pursuant 

to ASPR 1-603. 

§ 1201.604 Administrative debarment of 
firms or individuals (type A). 

§ 1201.604-3 Notice of debarment. 

Upon the debarment or removal 
from debarment of a contractor prior 
to termination of the specified period, 
the Counsel, DLA shall furnish advice 
of such action to the contractor, and 
to the General Services Administra¬ 
tion in accordance with ASPR 1- 
604.3(b). 

§ 1201.605 Suspension of firm or individ¬ 
ual. 

(a) Payments. Where suspension is 
recommended or a contractor is sus¬ 
pended, no payments shall be made 
without the prior approval of the 
Counsel, DLA. Upon receipt of a 
notice of suspension, disbursing offi¬ 
cers shall retain all administratively 
approved vouchers in favor of the con¬ 
tractor pending instructions from the 
contracting officer. Offices holding or 
in receipt of proper invoices covering 
amounts due to suspended contractors 
shall prepare and administratively ap¬ 
prove the necessary vouchers and 
shall forward the certified vouchers to 
their assigned disbursing officers, in¬ 
viting attention to the fact of suspen¬ 
sion. This procedure shall be followed 
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whenever any additional or new 
amounts become due during the 
period of suspension. When in the 
opinion of the Head of the Procuring 
Activity concerned, the circumstances 
surrounding either the procurement 
or the suspicion of fraud or criminal 
conduct are of such a nature as to 
permit or require complete or partial 
release of withheld funds due the sus¬ 
pended contractor, a recommendation 
for such release including a full state¬ 
ment supporting such recommenda¬ 
tion shall be made to the Counsel, 
DLA. 

(b) Terminations. Negotiations 
toward settlement of terminated con¬ 
tracts shall cease with the suspension 
of a contractor. Negotiations must 
likewise cease with respect to termi¬ 
nated subcontracts either awarded or 
held by a suspended contractor. All 
authorizations granted to such a con¬ 
tractor under section VIII, ASPR or 
Part 1208 of this subchapter shall be 
revoked immediately. 

(c) Awards. Bids submitted by sus¬ 
pended contractors shall not be reject¬ 
ed by contracting officers solely be¬ 
cause of the suspension but will be re¬ 
ceived, recorded, and retained in accor¬ 
dance with established procedures. 
When a suspended contractor is the 
low bidder or offeror (or, in the case of 
surplus and salvage sales, the high 
bidder), and the procuring activity 
considers it in the interest of the Gov¬ 
ernment to accept the bid or offer, in¬ 
formation relating to: (1) The low (or 
high) bid or offer and the next lowest 
(or highest) bid or offer; (2) expira¬ 
tions of options and whether such op¬ 
tions may be extended; and (3) the de¬ 
sirability or necessity of acceptance of 
the suspended contractor's bid or offer 
shall be reported together with recom¬ 
mended action in the same manner as 
set forth in ASPR 1-608 for a determi¬ 
nation as to the placement of any 
awards with the suspended contractor. 

(d) Inquires. Inquiries by procuring 
activities concerning the status of re¬ 
ported cases shall be transmitted in 
triplicate to the Counsel, DLA. 

§ 1201.608 Reporting. 

Heads of Procuring Activities shall 
submit the reports described in ASPR 
1-608, which shall be designated "For 
Official Use Only" unless the details 
included warrant a security classifica¬ 
tion. 

§ 1201.650 Review of past contractual rela¬ 
tionships. 

When the name of a concern has 
been added to the consolidated listing 
in ASPR 1-601, or a report is submit¬ 
ted requesting suspension or debar¬ 
ment, a review shall also be made of 
contractual relationships with the 
company and its affiliates for the pre¬ 
vious 2 years, or longer if considered 
necessary to determine whether the 


Government may have any basis for 
recovery of damages, or payments 
from the contractor. 

Subpart G—Small Business Concerns 

8 1201.702 General policy. 

(a) The Small Business program 
shall be conducted as an integral ele¬ 
ment in the DLA mission to achieve 
effective and efficient military supply. 

(b) A continuing effort shall be 
made to stimulate the maximum quali¬ 
fied competition for DLA contracts, 
with special emphasis directed toward 
promoting that of small business 
firms. Contracting personnel should 
prepare all solicitations so as to pre¬ 
clude insertion of provisions that may 
limit competition from small business 
firms. 

(c) Procurement officials and Small 
Business Specialists shall take all pos¬ 
sible and reasonable actions to inform 
small business firms of subcontracting 
opportunities being offered by prime 
contractors. 

§ 1201.704 Small business officials. 

§ 1201.704-50 Counseling activities. 

(a) This subpart covers the general 
objectives of counseling and provides 
guidance to the Small Business Spe¬ 
cialist in the conduct of his counseling 
activities. It also covers the materials 
that may be used in counseling prac¬ 
tice. 

(b) Each Small Business Specialist 
shall develop a personalized approach 
to, and pattern for, his counseling ac¬ 
tivities. to include the following con¬ 
cepts: 

(1) The basic attitude toward coun¬ 
seling must be that of “service" to the 
businessman. Each DLA Small Busi¬ 
ness Specialist is a counselor for all 
DLA centers. Under no circumstances 
is an inquiry to be handled casually in 
an endeavor to dispose of the problem 
with the least amount of effort, nor 
should an inquirer be told to get in 
touch with another DSC. When a 
Small Business Specialist determines 
that an inquirer’s problem can best be 
handled in another DSC he should 
make the necessary contact, introduc¬ 
tion, and appointment. To the maxi¬ 
mum extent possible, the same ap¬ 
proach should be taken when the in¬ 
quirer's problem must be handled by 
another element of the Department of 
Defense or by another Government 
agency. In short, industry inquires 
shall, whenever possible, be handled 
on a “one-stop-service" basis. 

(2) The major objective of counsel¬ 
ing is to attract the maximum number 
of qualified competitors for DLA con¬ 
tracts. 

(3) A supporting objective of coun¬ 
seling is to provide as complete as pos¬ 
sible service to all inquiries. Whether 
or not a businessman is found to be a 
potential bidder for DLA contracts, ef- 
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forts shall be made to identify for him 
other Government agencies which 
might be interested in what he has to 
offer. 

(c) In counseling, the primary role of 
the Small Business Specialist is to 
assist a businessman in his attempt to 
do business with DLA and, secondar¬ 
ily. with other elements of the United 
States Government. The Small Busi¬ 
ness Specialist, however, must not at¬ 
tempt to interpret invitations for bid, 
requests for proposals, specifications, 
or related documents. If the need for 
such interpretation becomes evident, 
the Small Business Specialist shall ar¬ 
range an interview for the business¬ 
man with the appropriate contracting 
officer or his designee. 

(d) The Small Business Specialist 
shall maintain adequate stocks of all 
Government publications designed to 
assist the operator of a small business 
in his approach to selling to DLA and 
to other elements of the United States 
Government. The Specialists must 
have available for reference the cata¬ 
loging handbooks, Federal Supply 
Classifications, regulations, and direc¬ 
tories necessary to provide adequate 
information to inquiring businessmen. 

(e) The HQ DLA Small Business Ad¬ 
visor shall serve as a focal point for ar¬ 
ranging for the initial distribution and 
replenishment stockage of those publi¬ 
cations made available by Government 
agencies; and shall assist, if requested, 
in arranging for replenishment of 
these documents. 

(f) Centers are urged to develop 
pamphlets and brochures describing 
the opportunities for businessmen 
which they provide. When these docu¬ 
ments are published, provisions shall 
be made to supply the HQ DLA Small 
Business Specialists in the other 
supply centers and the HQ DLA Small 
Business and Economic Utilization Ad¬ 
visor with an initial stock of 50 copies. 
The initial distribution shall be accom¬ 
panied by instructions for replenish¬ 
ment. The provision of copies for the 
HQ DLA Special Assistant for Public 
Affairs should be coordinated with the 
local Public Affairs Office. 

§ 1201.704-51 Participation in industrial 
assistance events, business opportuni- 
ty/Federal procurement conferences, 
procurement clinics, fairs, etc. 

(a) The office of the HQ DLA Small 
Business and Economic Utilization Ad¬ 
visor will act as the overall coordinator 
for DLA participation in industrial as¬ 
sistance events (IAEs) and other busi¬ 
ness opportunity conferences. All 
events will be coordinated with the 
Office of the Special Assistance for 
Public Affairs. HQ DLA. 

(b) Requests for DLA participation 
in events being sponsored by Federal 
or local Governments, or Chambers of 
Commerce involving more than the 
local DLA office will be coordinated 
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with the DLA Advisor's office. For 
local events involving the local activity 
only, reports as to the type and kind 
of Agency participation will be pro¬ 
vided to the Advisor's office or as soon 
as practicable after the event is held. 

(c) For Business Opportunity/Feder¬ 
al Procurement conferences sponsored 
by Congressional offices, with DLA 
participation requested by the Office 
of the Director, Defense. Research 
and Engineering (ODDR & E). OSD, 
the office of the HQ DLA Small Busi¬ 
ness and Economic Utilization Advisor 
will coordinate the Agency’s participa¬ 
tion requesting assistance and partici¬ 
pation by appropriate DLA field activi¬ 
ties. Participation in these events will 
be conducted as directed by the DLA 
Advisor's office. 

(d) To the maximum extent practi¬ 
cable, each DSC shall, as requested, 
participate in IAEs. and shall budget, 
on a yearly basis, funds necessary to 
cover travel costs for these events. On 
the basis of past experience, this 
would involve approximately seven 
trips per year. These include procure¬ 
ment clinics, small business/federal 
procurement conferences, expositions, 
and similar activities designed to in¬ 
crease the competition of qualified 
small business and other firms for 
DLA and other Government activity 
contracts. 

(e) Participation in these events 
shall consist primarily of attendance 
by small business specialists and pro¬ 
curement personnel for the purpose of 
counseling and advising businessmen 
on how they may do business with 
DLA. Exhibits of DLA items, talks by 
DLA officials, and the showing of rel¬ 
evant DLA films may be included 
when appropriate. Whenever the DLA 
Advisor is the DOD Coordinator of the 
event, the DSC Specialist will be re¬ 
quested to conduct the seminar on 
“How To Prepare Bids." 

(f) The type of participation by each 
DSC shall be as directed by the DLA 
Small Business and Economic Utiliza¬ 
tion Advisor and should reflect the 
extent to which the businessmen at¬ 
tending the event may be potential 
sources of supply for DLA. Efforts 
should be made to announce procure¬ 
ments and items of interest to these 
businessmen in time to permit appro¬ 
priate counseling at the event. 

(g) Individual supply centers may 
also develop and sponsor industrial as¬ 
sistance events oriented exclusively to 
the individual procurement programs. 
Planning for such events should be ef¬ 
fected in close coordination with the 
office of the HQ DLA Small Business 
and Economic Utilization Advisor and 
the Center and the HQ DLA Special 
Assistant for Public Affairs. 


19003 

§ 1201.705 Cooperation with the Small 
Business Administration. 

§ 1201.705-4 Certificates of Competency. 

(a) When a small business is deter¬ 
mined nonresponsible because of lack 
of capacity or credit, but it is deter¬ 
mined under the authority of ASPR 1- 
705.4(c)(iv) that the expediency of the 
requirement precludes referral to the 
Small Business Administration (SBA) 
for Certificate of Competency (COC) 
action, award to the next lowest re¬ 
sponsible bidder must be made within 
the 15 working day period established 
in ASPR 1-705.4(c) for SBA COC 
action. If such award cannot be made 
in this period, SBA should be given an 
opportunity to consider the issuance 
of the Certificate of Competency. All 
efforts should be made through 
proper procurement planning to pro¬ 
vide sufficient time for COC action by 
SBA, should such action become nec¬ 
essary. This includes: (1) The issuance 
of procurement requests at a time 
early enough to allow sufficient time 
for orderly procurement, (2) the earli¬ 
est possible request for pre-award 
survey, (3) the handling of COC refer¬ 
rals by telephone where appropriate 
and (4) expeditious follow-up of COC 
referrals. 

(b) When the urgency situation con¬ 
templated by ASPR 1.705.4(c)(iv) 
clearly exists, the requiring activity 
shall fully document the urgency in¬ 
volved, indicating exact dates, quanti¬ 
ties, usage data, etc. these determina¬ 
tions shall be coordinated with the 
Small Business Specialist and ap¬ 
proved in accordance with ASPR 1- 
705.4 before the low small business bid 
is bypassed and award made to a 
higher bidder. 

(c) ASPR l-705.4(c)(vi) requires that 
when a contracting officer makes a de¬ 
termination that a small business con¬ 
cern is not responsible for reasons 
other than deficiencies in capacity or 
credit, his decision must be supported 
by substantial evidence documented in 
the contract file. When such a deter¬ 
mination is made, the documentation 
shall be reviewed to assure that the 
evidence presented substantiates the 
decision as to the concern’s lack of in¬ 
tegrity, business ethics or persistent 
failure to apply the necessary tenacity 
and perseverance to do an acceptable 
job. For DSCs, this review shall be 
made by the HPA, or his designee. For 
other purchasing activities, the review 
shall be made by the Activity Com¬ 
mander or his designee. In addition, 
for each case where a determination is 
made under ASPR l-705.4(c)(vi), a 
copy of all pertinent information, in¬ 
cluding supporting documents, shall 
be forwarded to HQ DLA, ATTN: 
DLA-PS, for informational purposes. 

(d) Contracts involving a contractor 
to whom a COC was issued by SBA, or 
to whom loans were made with SBA 
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participation, shall not be terminated 
for default without prior approval by 
the HPA. 

(e) ASPR l-705.4(f)(iii) provides that 
in cases where the Contracting Officer 
requires the issuance of a COC by 
SBA as a prerequisite to contract 
award, approval of such action will be 
obtained at a level above the Contract¬ 
ing Officer. For those cases where this 
situation exists, Contracting Officers 
will obtain approval from the Director, 
Procurement and Production prior to 
informing the SBA Field Office that a 
certificate must be issued. 

§ 1201.705-5 Contracting with the Small 
Bu»iness Administration. 

(a) Authority. (1) Single Point of 
Contact Between SBA and DSC. The 
Small Business/Labor Surplus Area 
Specialist (hereafter referred to as 
Specialist) of the purchasing office is 
designated as the initial and primary 
point of contact for all inquiries asso¬ 
ciated with this program. To the 
extent requested by a prospective sec¬ 
tion 8(a) subcontractor, or by an SBA 
representative on its behalf, the Spe¬ 
cialist will take appropriate action to 
set up meetings or discussions which 
may be required with technical, 
supply, and procurement personnel. 

(2) The Specialist is hereby autho¬ 
rized to perform the duties of the DLA 
Advisor as set forth in ASPR 1-705.5. 
This includes authority to receive re¬ 
quests for a commitment to support 
SBA approved plans, authority to 
issue commitments to the SBA in sup¬ 
port of firms in the 8(a) Business De¬ 
velopment Program and authority to 
grant approval to proceed with the ne¬ 
gotiation of proposed section 8(a) con¬ 
tracts. Direct communication between 
the Specialist and all SBA offices is 
authorized and encouraged. 

(b) Policy. (2) Business development 
expense (BDE.) By agreement with 
SBA, the SBA will generally provide 
the DOD an order for BDE in advance 
of the placing of a prime contract with 
SBA. The amount to be covered by the 
order is determined in advance of con¬ 
tract award by a comparison of the 
total price negotiated with SBA and 
the subcontractor (in accordance with 
existing procedures in ASPR 1-705.5) 
with the current fair market price de¬ 
veloped in accordance with ASPR 1- 
705.5 (b)(2) and (c)(l)(L) as agreed 
with SBA. The prime contract price 
placed by DOD with that Agency will 
include those expenses as a part of the 
cost of the items ordered and will not 
be separately identified in the con¬ 
tract. DOD funds, which will include 
the anticipated reimbursement from 
SBA, will be cited on the contract. 
Upon award of the contract, SBA will 
be billed against their reimbursement 
order under procedures set by the 
Comptroller, HQ DLA. 

(3) Contract assistance. Requests for 
technical and/or management assis¬ 
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tance which are in excess of DSC or 
DCAS capability and resources shall 
be referred to DLA-PS or DLA-AS as 
appropriate. Through agreement be¬ 
tween HQ DLA and SBA, technical 
and management assistance teams can, 
under certain circumstances, be made 
available to augment assistance pro¬ 
vided by the PCO and/or ACO. 

(4) Identification of items and re¬ 
quirements for section 8(a) contract¬ 
ing. 

(i) In addition to responding to SBA 
requests for potential requirements to 
support an approved business plan of a 
disadvantaged firm in accordance with 
ASPR 1-705.5(0 (1) and (2), and para¬ 
graph (c) of this section, it is the 
policy of DLA to identify other re¬ 
quirements which are considered by 
the procuring activity as suitable for 
placement with SBA under the section 
8(a) contract program. 

(il) Contracting Officers will consid¬ 
er the section 8(a) contract program as 
a possible method of satisfying all new 
requirements being processed for pro¬ 
curement action. Special attention will 
be given to those commodities and ser¬ 
vices which are anticipated to be re¬ 
curring requirements and for which 
there is a limited number of prospec¬ 
tive small business sources. Production 
and technical operations personnel 
should participate in this review when 
appropriate. 

(iii) Whenever a current require¬ 
ment is identified as a possible candi¬ 
date for accomplishment under the 
section 8(a) contract program, the fol¬ 
lowing actions will be taken: 

(A) Where the “desired” or “re¬ 
quired’* delivery criteria permits sec¬ 
tion 8(a) consideration, the require¬ 
ment shall be referred in writing to 
the Director, Office of Business Devel¬ 
opment, Small Business Administra¬ 
tion, 1441 L Street NW., Washington, 
D.C. 20416, for national-buy items and 
the appropriate SBA regional office 
for local-buy items. The SBA Procure¬ 
ment Center Representative (PCR) as¬ 
signed to the purchasing office shall 
be informed in every case by copy of 
the written offer. A reasonable due 
date for a reply from SBA shall be es¬ 
tablished, and will be stated in the of¬ 
fering letter. If no response is received 
from the SBA by the due date, the re¬ 
quirement may be withdrawn or the 
time extended at the option of the 
purchasing office. 

(B) Where delivery criteria requires 
immediate procurement action, the ap¬ 
propriate SBA office, as outlined in 
§ 1201.705-5, shall be notified in writ¬ 
ing that future requirements may be 
made available for section 8(a) con¬ 
tracting. Such notification should in¬ 
clude an estimate of future require¬ 
ments and of the probable date when 
the next procurement action will be 
initiated. In addition, the Materiel 
Manager will be requested to flag the 


item for processing as outlined in (iv) 
of this section. 

(C) A copy of notifications submit¬ 
ted to SBA in accordance with 
§ 1201.705-5(b)(4)(i) of this section 
shall be furnished to DLA-PS. 

(iv) The Materiel Manager will main¬ 
tain a method for flagging those items 
identified by SBA as being currently 
procured under this program and will 
insure that the Specialist is notified of 
any planned procurements of those 
items so flagged at the earliest possi¬ 
ble date; i.e., after the determination 
of a firm requirement, and, if possible, 
prior to the preparation of a purchase 
request. 

(c) Procedures. (1) Supplies , services , 
and research and development 

(i) The SBA has been requested to 
submit requests for requirements to 
support approved business plans di¬ 
rectly to the Specialist of the DLA ac¬ 
tivity responsible for the procurement 
and management of the commodities 
required with an information copy to 
DLA-PS. 

(ii) Every effort will be made to sup¬ 
port the SBA request with the specific 
commodities solicited or with appro¬ 
priate substitute items. Such reviews 
will be coordinated with the Supply. 
Technical, Production, and Procure¬ 
ment staffs, as appropriate, for con¬ 
currence and procurement planning. 

(iiiXA) Within 30 days of the receipt 
of the request, SBA will be notified of 
the extent of support that can be pro¬ 
vided, indicating the date require¬ 
ments will be available and reserved 
for section 8(a) contracting, and miles¬ 
tone dates for solicitation, completion 
of negotiations and contract award. 
This notification represents a firm 
DLA commitment to the extent out¬ 
lined in ASPR 1-705.5(0(1X0. Infor¬ 
mation copies of this notification will 
be provided to DLA-PS. In the event 
the purchasing office is unable to sup¬ 
port the SBA request with the item re¬ 
quested and no substitute items can be 
offered, complete data in support of 
the purchasing office position is to be 
forwarded by the Sepcialist to DLA- 
PS for further action with SBA. 

(B) Concurrent with the commit¬ 
ment notification to the SBA, the pur¬ 
chasing office will develop a procure¬ 
ment plan to assure prompt solicita¬ 
tion, negotiation and contract execu¬ 
tion. 

(1) ASPR 1-2100 advance procure¬ 
ment planning and 5 1201.2102, will be 
used as guidelines for developing pro¬ 
curement plans. Planning shall in¬ 
clude projected requirements for 
follow-on contracts for the length of 
the nominated subcontractor’s ap¬ 
proved business plan, so as to pre¬ 
clude, if possible, a break in produc¬ 
tion. 

(2) Realistic milestones shall be es¬ 
tablished to assure timely procure¬ 
ment actions. When it becomes appar- 
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ent that established milestones will 
not be met, problems causing potential 
slippage shall be identified and exam¬ 
ined. Problems not resolved locally 
shall be expeditiously elevated to 
DLA-PS by the Specialist. 

( 3 ) Should the DLA procuring con¬ 
tracting officer need to retain approv¬ 
al authority on subcontract requests 
in special instances (e.g., health and 
safety items involving the QPL, etc.), a 
clause similar to the provisions below 
may be incorporated into the contract 
awarded to SBA. 

Subcontracting for Contracts Awarded 
Pursuant to section 8(a), Small Business Act 
(DLA 1973 Oct). The subcontractor shall 
not further subcontract the manufacture/ 
performance of any of the supplies or ser¬ 
vices required under this contract without 
prior written approval of the cognizant DLA 
procuring contracting officer. 

The prohibition against further sub¬ 
contracting is intended to apply only 
to that part of the work required by 
the contract, and represented to be 
performed by the SBA subcontractor. 
The subcontractor should not be pre¬ 
cluded from purchasing raw materials, 
or other items, which, in accordance 
with industry practice, are normally 
purchased/subcontracted. This clause 
may be revised/modified as necessary 
to comply with the intent of this para¬ 
graph, and should be limited to special 
programs. 

(4) Companies nominated to receive 
contracts awarded under section 8(a) 
of the Small Business Act have the 
same problems as established contrac¬ 
tors, and in some instances may have 
even greater problems. Accordingly. 
DLA contracting officers must take 
particular care to include an appropri¬ 
ate economic price adjustment provi¬ 
sion in section 8(a) contracts when the 
circumstances so warrant. Borderline 
cases should be resolved in favor of in¬ 
cluding an adjustment provision. In 
addition, pricing arrangements includ¬ 
ed in section 8(a) contracts (i.e. price 
adjustment provisions) shall be at 
least equal to those which would nor¬ 
mally be included in contracts for like 
or similar items placed with regular 
commercial sources. 

(5) ASPH section 1, part 19, stipu¬ 
lates that the requirement for first ar¬ 
ticle testing and approval may be in¬ 
cluded in contracts as appropriate. Ex¬ 
tensive use of this requirement will 
assist section 8(a) contractors in pro¬ 
viding supplies conforming to specifi¬ 
cation requirements. 

(6) When circumstances arise indi¬ 
cating a need to withdraw require¬ 
ments previously committed for sec¬ 
tion 8(a) contracting, the purchasing 
office will seek SBA agreement for 
such withdrawal. If the SBA does not 
agree with such withdrawal, complete 
data supporting such proposed with¬ 
drawal shall be provided to the DLA 
Advisor’s office for review and decision 
concerning the proposed withdrawal. 
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(vii) Review and approval of section 
8(a) contracts have been delegated to 
DLA field procuring activities. Such 
review and approval actions shall be 
accomplished in accordance with 
§ 1201.453. 

(viii) The purchasing office will 
assure that follow-on section 8(a) con¬ 
tract support will be provided for that 
period of time reflected in the SBA ap¬ 
proved business plan. To avoid the 
possibility of costly breaks in produc¬ 
tion. a supplemental procurement plan 
shall be established for each section 
8(a) contract awarded to assure that 
additional follow-on requirements are 
made available as needed. A new SBA 
letter requesting the reservation of 
these follow-on requirements shall be 
requested by the Specialist and ob¬ 
tained from SBA at least 60 days prior 
to the day a follow-on contract is re¬ 
quired to avoid a break in production. 
Milestones for accomplishment of the 
follow-on award will be established 
and followed. Where there is an indi¬ 
cation that slippage might occur 
which will endanger meeting estab¬ 
lished milestones. DLA-PS, and the 
cognizant SBA regional office, will be 
immediately notified for resolution of 
the problem. 

(ix) Contract administration. (A) 
ASPR section 1, part 18, stipulates 
that post-award orientation confer¬ 
ences with contractors be initiated to 
assure a clear understanding of the 
scope of the contract, the technical re- 
qirements, and the rights and obliga¬ 
tions of the parties. In the case of sec¬ 
tion 8(a) contractors, the contracting 
officer, or technical represenative of 
the purchasing office, should in all 
cases initiate a request for such a con¬ 
ference to assure that all matters re¬ 
quiring clarification or resolution are 
considered and contractual require¬ 
ments are explained. Specific atten¬ 
tion will be given to the requirements 
of statutes, executive orders, regula¬ 
tions and determinations establishing 
labor provisions and standards of the 
contract. 

(B) Early notification to the SBA of 
deficiencies in contract performance 
by a section 8(a) firm is particularly 
important in the administration of 
8(a) contracts. 

(C) Whenever the subcontractor en¬ 
counters problems which could jeopar¬ 
dize performance, DLA-PS and the 
cognizant SBA regional office shall be 
notified. The contracting officer or his 
authorized representative shall pro¬ 
vide all reasonable assistance to the 
subcontractor to correct deficiencies 
which may arise. 

(D) DLA-PS and the SBA regional 
office shall be notified at least ten 
days prior to the initiation of any ad¬ 
verse action against any SBA subcon¬ 
tractor. 

(x) A copy of each section 8(a) con¬ 
tract, excluding general provisions, 
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shall be mailed to DLA-PS within 10 
days after date of award. 

(xi) Appropriate clearance should be 
requested as early as possible on 8(a) 
contracts subject to the Equal Oppor¬ 
tunity Clause to preclude delays in 
awards. 

(2) Construction. The authorities, 
procedures and guidelines established 
in § 1201.705-5(0(1) are equally appli¬ 
cable to DLA section 8(a) contract pro¬ 
gram covering construction procure¬ 
ments. 

§ 1201.706 Set-asides. 

§ 1201.706-1 General. 

(b) ASPR l-704.3(b)(iii) provides 
that Small Business Specialists shall, 
prior to issuance of solicitations or 
contract modifications in excess of 
$2,500, determine that small business 
concerns will receive adequate consid¬ 
eration including initiation of set- 
asides. This portion of ASPR also pro¬ 
vides that set-aside determinations 
may be made jointly with PCOs or 
may be in the form of recommenda¬ 
tions to them. Within DLA, PCOs 
shall assume primary responsibility 
for initiation of set-aside actions. The 
Small Business Specialists’ responsibil¬ 
ities with respect to examining pro¬ 
curements for potential set-asides are 
to review actions proposed by PCOs 
taking into consideration the varied 
judgment factors involved, and to 
assist in resolving problems and over¬ 
coming impediments noted in connec¬ 
tion with the establishment of set- 
asides. The review of all procurements 
over $10,000 and all class set-asides 
shall be accomplished by use of DLA 
Form 1360, Record of Set-Aside Action 
(see § 1216.854). As indicated on the 
form, its use is optional for procure¬ 
ments valued from $2,500 to $10,000. If 
the DLA Form 1360 is not used for 
this category of procurement, a local 
form shall be used. 

§ 1201.706-3 Review, withdrawal, or modi¬ 
fication of set-asides or set-aside pro¬ 
posals. 

(e) Regarding the small business set- 
aside appeal procedures provided to 
the SBA Procurement Center Repre¬ 
sentative, ASPR l-706.3(e) provides 
that appeals shall be made to the 
Chief of the Purchasing Office. 
Within DLA, in the event the decision 
of the Chief of the Purchasing Office 
would approve the action of the con¬ 
tracting officer, the appeal shall be 
elevated to the Center or Depot Com¬ 
mander for final decision. If the Com¬ 
mander’s decision also approves the 
action of the contracting officer, the 
SBA representative shall be advised 
and may proceed with further appeal 
actions as prescribed in ASPR 
1.706.3(e). 
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§ 1201.707 Subcontracting with small busi¬ 
ness concerns. 

§ 1201,707-3 Required clauses. 

(a) When the provisions of ASPR 1- 
707.3(b) are applicable, the contract¬ 
ing officer shall make a determination 
of subcontracting potential on a case- 
by-case basis. Those cases where it is 
determined that the clause in ASPR 
7-104.14(b) will not be included be¬ 
cause of substantial subcontracting 
possibilities do not exist, should be co¬ 
ordinated with and concurrence ob¬ 
tained from the activity Small Busi¬ 
ness and Economic Utilization Special¬ 
ist and, where available, the Small 
Business Administration (SBA) Pro¬ 
curement Center Representative 
(PCR), before the procurement action 
is released. 

(b) If it is determined that all pro¬ 
curements for a particular product or 
service will not include the clause in 
ASPR 7-104.14(b), the determination 
and supporting data shall be coordi¬ 
nated with and concurrence obtained 
from the activity Small Business and 
Economic Utilization Specialist and 
the SBA PCR. Prior to the application 
of the determination to an actual pro¬ 
curement, a copy of such blanket de¬ 
termination, with supporting data, 
shall be furnished to HQ DLA, ATTN: 
DLA-PS, for coordination with SBA. 

Subpart I—Responsible Prospective 
Contractors 

§ 1201.905 Procedures for determining re¬ 
sponsibility of prospective contractors. 

§1201.905-1 General. 

When the contracting officer makes 
a determination regarding the pro¬ 
spective contractor’s responsibility 
that is contrary to that recommended 
in the preaward survey report, the 
reason for not following the preaward 
survey report recommendation shall 
be included in the contract file. In 
each instance wherein the preaward 
survey report recommendation is not 
followed, the case must be reviewed 
and concurred in at a level no lower 
than the Director of Procurement and 
Production. Procuring contracting of¬ 
ficers shall advise the DCAS office 
performing the preaward survey as to 
the reason for not following the DCAS 
preaward survey recommendation. 

§ 1201.905-4 Pre-award surveys. 

(a) Preaward surveys shall be accom¬ 
plished in accordance with ASPR 1- 
905.4, ASPR appendix F 200.1524, 
ASPR appendix K, and DLAM 4100.2, 
section VIII. 

(b) A preaward survey shall be re¬ 
quested only when an award is con¬ 
templated to a firm from which a bid 
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or proposal has been received. Concur¬ 
rent requests for preaward surveys on 
the same procurement will not be 
made except in emergency situations 
and/or when multiple awards are con¬ 
templated. 

<c) Preaward surveys on sole source 
suppliers shall be limited to partial 
surveys. Factors requested for investi¬ 
gation shall be those that actually 
affect the contract, such as production 
backlog, financial, and quality. 

(d) A preaward survey shall be made 
unless there is current quality, produc¬ 
tion and financial information avail¬ 
able to waive the requirement. Even if 
the prospective contractor is currently 
producing or has successfully per¬ 
formed under a recent contract 
(within 1 year) and is being considered 
for an award of a similar undertaking, 
i.e., similar item and similar size con¬ 
tract, a partial survey may be required 
to determine current financial capabil¬ 
ity and capacity. However, if the same 
contractor is being considered for a 
much larger contract or a contract in¬ 
volving a fundamentally different un¬ 
dertaking, a complete or partial 
survey, as indicated by the circum¬ 
stances, shall be requested. If the pro¬ 
spective contractor is newly entering 
into the manufacture of the goods 
sought by the Government or has no 
recent history of performance of a 
similar undertaking, a complete survey 
shall be requested. 

(e) When limited information is re¬ 
quired such as capacity and financial 
data, under the circumstances out¬ 
lined in paragraphs (c) and (d) of this 
section, information can often be ob¬ 
tained through telephonic contact 
with the preaward monitor at the cog¬ 
nizant CAO, precluding the adminis¬ 
trative effort associated with a partial 
preaward survey request. 

(f) When a decision is made not to 
request a preaward survey, an ex¬ 
planatory memorandum will be includ¬ 
ed in the contract file establishing the 
contracting officer’s decision to waive 
the preaward survey on proposed 
awards of $100,000 and over. 

(g) Quality Assurance Division per¬ 
sonnel shall assist in the determina¬ 
tion to request or waive preaward sur¬ 
veys, evaluate QA portions of 
preaward survey reports, and partici¬ 
pate in preaward surveys when the 
contract will be for a complex item, 
the potential contractor has a poor 
quality history or when requested by 
DLA. 

§ 1201.905-50 Capability surveys for work¬ 
shops for the blind and other severely 
handicapped. 

(a) The purchasing office, upon re¬ 
quest from the Committee for Pur¬ 
chase from the Blind and Other Se¬ 
verely Handicapped, shall request a 


capability survey to determine the ca¬ 
pability of the Workshop(s) to pro¬ 
duce specific items being considered 
for addition to the Procurement List. 

(b) The purchasing office, when re¬ 
questing a capability survey, shall 
make the request on DD Form 1524, 
Pre-Award Survey of Offeror—Gener¬ 
al. The purchasing office should em¬ 
phasize factors concerned primarily 
with production capabilities (e.g.. Fac¬ 
tors 1. 2, 3, 5, 7, and 13 listed in Sec¬ 
tion III, DD Form 1524). The financial 
capability and accounting system fac¬ 
tors will be excluded. When a capabili¬ 
ty survey is being requested. Section 
III, Remarks, DD Form 1524, shall 
clearly indicate the request is for a 
“Capability Survey” only. 

(c) The purchasing office shall for¬ 
ward requests for capability surveys to 
the appropriate office, in accordance 
with ASPR K-201(c). The purchasing 
office shall furnish a copy of the com¬ 
pleted survey to the Executive Direc¬ 
tor, Committee for Purchase from the 
Blind and Other Severely Handi¬ 
capped. 

(d) Capability surveys will be execut¬ 
ed by the cognizant contract adminis¬ 
tration office in accordance with 
DLAM 8300.1, Section 3-1100. 

Subpart L—Specifications, Plans and 
Drawings 

§ 1201.1203 Availability of specifications, 
standards, plans and drawings. 

The following modifications shall be 
made to the “Availability of Specifica¬ 
tions and Standards” provision refer¬ 
enced in ASPR 1-1203.2(a): 

(a) Renumber paragraph (b) to (c). 

(b) Insert new paragraph (b): 

(b) The minimum processing time re¬ 
quired by the U.S. Naval Publications and 
Forms Center for mailing requested docu¬ 
ments is seven (7) days after receipt of writ¬ 
ten requests and two (2) working days after 
receipt of telephone requests. 

Subpart M—Procurement Planning 

§ 1201.2100 Procurement planning. 

§ 1201.2100-2 Applicability. 

Procurement Plans will be required 
for all procurements other than those 
effected under ASPR section III, part 
6. Procurement Planning will (a) be 
initiated at the time the Purchase Re¬ 
quest is received by the Buyer (b) be 
prepared substantially in accordance 
with the sample format shown in 
§ 1201.2102 and (c) be approved at a 
level higher than the Buyer, the ap¬ 
proval level to be established by each 
DSC. 

§ 1201.2102 Sample format and content of 
procurement plans. 
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PROCUREMENT PLAN 

PR/MI PR Number: _ Date Received: - Buyer: 

Item Description: - 

Quantity: _ Est. Unit Price: - Est. Total Price: _ 

Delivery Schedule: --——- 

Supply Criticality (Priority): ----- 


Purchase History 


Method of Procurement 

Date Quantity Unit Price Adv. Neg. 


Competitive 
Bids/Offers 
Number $ Range 


Considerations 

100% Partial None 100% Partial None 

Set Aside: Small Business - Labor Surplus: - ~-- - 

Quantity Option: _ % Price Escalation: -% First Article Test: - 

DD Form 631 DD Form 638-7 Not Required Yes No 

Cost/Pricing Open 

Data: _!_ _ _ Contracts: 


Yes No 

Warranty: _ _ GFP Involved: 

Proposed Method of Procurement 
Writ r n Oral 

a. Negotiate: «_ _— 10 USC 2304(a)- Advertise: .. . . PIN: - 

b. Schedule: Date 

Issue Solicitation 
Open/Close Solicitation 
Evaluate/Review 
Award 

Remarks: 


Signature Buyer: - 

Signature Approving: Official: - 

Subpart N—Industrial Preparedness 
Production Planning 

§ 1201.2205 Existing authority affecting 
the industrial base. 

(a) (1) (i) As part of the Industrial 
Preparedness Planning (IPP) Pro¬ 
gram. ASPR 3-216 authorizes the ne¬ 
gotiation of contracts for selected sup¬ 
plies with certain planned producers. 
Negotiation is limited to those produc¬ 
ers who have in effect, or those offer¬ 
ors who will agree to execute a DD 


_ Date: - 

_ Date: - 

Form 1519 (Production Planning 
Schedule). Though not legally binding 
on the parties, this document signifies 
the Government’s intention when au¬ 
thorized to convert such planned mo¬ 
bilization production schedules to con¬ 
tracts in order to minimize material 
shortages during national emergen¬ 
cies. 

(ii) Pursuant to 10 U.S.C. 2304(a)(1), 
as implemented by ASPR 3-201, the 
Secretary of Defense may authorize 
IPP contract negotiation. In such 


event, the Chief, DLA-PR, shall notify 
the Defense Supply Centers to issue 
Standard Letter contracts (§ 1207.850) 
in accordance with their emergency 
procurement plans to all producers 
having a current DD Form 1519 in 
effect. The Letter Contract will re¬ 
quire the recipient to commence pro¬ 
duction Immediately. Thereafter, the 
parties shall negotiate a definite con¬ 
tract in accordance with the Letter 
Contract’s definitization schedule. 

§ 1201.2206 Applicable procedures. 

§ 1201.2206-50 Industrial preparedness 
planning packages. 

(a) General (1) The principal objec¬ 
tive of IPP is not the completion of 
planning, but rather its final imple¬ 
mentation. The implementation of 
plans for emergency procurement will 
depend on the degree of mobilization. 

(2) DSCs shall develop and maintain 
the IPP packages for use during mobi¬ 
lization. IPP elements at the DSCs 
should maintain close coordination 
with procurement elements to ensure 
that contracting officers and other 
procurement personnel are familiar 
with the objectives of the program, 
and are aware of the existence of mo¬ 
bilization procurement plans. 

(b) Composition of the Package. The 
IPP packages shall be established and 
maintained for all planned items. The 
package should include the Industrial 
Preparedness Plans (DLA Forms 1344 
and 1345) and Standard Letter Con¬ 
tract. 

(c) Industrial Preparedness Plan. (1) 
Industrial Preparedness Plans shall be 
established and maintained for 
planned items. The plan shall consist 
of information for the operation of 
DLA field activities, progress and 
status information for HQ DLA, 
ATTN: DLA-PR; and the necessary in¬ 
formation required for an alternate to 
perform under emergency conditions. 

(2) Continuous review shall be made 
to ensure inclusion of current data re¬ 
garding requirements, planned produc¬ 
ers. and production schedules. DSCs 
shall update or revise the plan at least 
yearly, or more frequently as changes 
warrant. Recipients of this plan shall 
be provided revised editions as appro¬ 
priate. 

(3) The IPP shall contain mobiliza¬ 
tion requirements and production data 
and shall reflect the specific planned 
procedures, their phased production 
schedules and other information relat¬ 
ing to these schedules. Where plans 
are developed for several or many 
similar items, consideration should be 
given to grouping the data for such 
items into one plan. This will consist 
of consolidating the requirements for 


FEDERAL REGISTER, VOL 43, NO. 86—WEDNESDAY, MAY 3, 1978 































19008 

all the Items and the production for 
all the items scheduled with each 
planned producer. Normally, only un¬ 
classified data will be included in this 
plan. In the event a DSC desires to in¬ 
clude classified data. HQ DLA, ATTN: 
DLA-PR, shall be advised of the neces¬ 
sity of such data prior to its inclusion. 

(4) DLA Form 1345, Industrial Pre¬ 
paredness Plan, and DLA Form 1344, 
Planned Producers and Schedules, 
have been developed for use by all 
DSC’s. 

(d) Standard Letter Contract (IPP ). 

(1) The basic IPP implementing docu¬ 
ment shall be the Letter Contract (7- 
850). DSC’s shall prepare the Letter 
Contracts as data becomes available 
and decisions made as to selected 
sources of supply and production 
schedules. 

(2) DD Forms 1519 are informal pro¬ 
duction agreements not legally bind¬ 
ing on either the Government or 
planned producers. These documents 
indicate the Government's intention 
to convert planned mobilization pro¬ 
duction schedules to contracts by ne¬ 
gotiating on a selective basis as may be 
required to minimize material short¬ 
age during a limited war. Therefore, 
an additional procedural step is neces¬ 
sary to authorize the contractor to ini¬ 
tiate his planned production. 

(3) The authority for negotiating 
procurement in the event of a national 
emergency is 10 U.S.C. 2304(a)(1) cited 
in ASPR 3-201. Upon receipt of advice 
from the Secretary of Defense that ex¬ 
panded use of negotiated procurement 
under a national emergency is autho¬ 
rized. the Chief, DLA-PR, will notify 
DSC’s to implement their emergency 
plans. The document to do this is the 
Letter Contract. 

(4) Adequate cross-reference should 
be included to identify producers who 
are scheduled to produce more than 
one item. In such cases, only one 
Letter Contract should be furnished to 
the producer, listing all the items 
scheduled for production. 

(5) Attachments such as specifica¬ 
tion, should be readily available to be 
included with the contract mailed to 
the producer A letter, explaining the 
implementation procedure, shall be 
forwarded to each planned producer 
upon complel ion of planning to ensure 
that manufacturers are aware of this 
procedure. 

(e) Implementation of Plans. (1) 
Plans shall implemented only to 
the degree ncoessary to support a spe¬ 
cific emerge! ay. Full implementation 
of plans for mobilization procurement 
and release of Letter Contracts for 
planned items are contemplated under 
full mobilization. 

(2) Under partial mobilization where 
the use of full Approved Force Level is 
not required, the DOD policy will be 
to acquire military support with mini¬ 
mum impact on commercial produc¬ 


RULES AND REGULATIONS 

tion. The need for imposing economic 
controls on the civilian segment of the 
nation will depend on the ability to 
obtain the required military suppliers 
without disturbing the civilian econo¬ 
my. 

(f) Alternate Files Maintenance. (1) 
Copies of each IPP package shall be 
furnished to HQ DLA, ATTN: DLA- 
PRS; to the Alternate Files, Emergen¬ 
cy Relocation Site; to the DLA Central 
File Repository; and to the Procure¬ 
ment Files at the Alternate National 
Military Command Center (ANMCC). 
Appropriate mailing addresses can be 
found in the DLA Field Activity War 
and Emergency Support Plan 
(FAWESP) by July 15 of each year. 
Since the prime objective of IPP is im¬ 
plementation, DSC’s should ensure 
that these files are kept current. HQ 
DLA (DLA-PR) will annually inspect 
these files to ensure that they are 
being properly maintained for use in 
an emergency. 

(2) DSC’s should also furnish a copy 
of each items specification/drawing to 
the Alternate File, Emergency Reloca¬ 
tion Site (ERS). Address for this file is 
contained in the War Emergency Sup¬ 
port Plan (WESP). 

Subpart O—Environmental Protection 

§ 1201.2302 Administration and enforce¬ 
ment 

§ 1201.2302-3 Compliance responsibilities. 

The procuring contracting officer 
shall report violations of the clean air 
or water standards which come to his 
attention in the performance of his 
regular duties to HQ, DLA, ATTN: 
DLA-PPR. 

§ 1201.2302-5 Withholding award. 

(a) If, pursuant to the certification 
in ASPR 7-2003.71, the successful of¬ 
feror informs the contracting officer 
that the facility he proposes to use is 
being considered for inclusion in the 
EPA list of Violating Facilities, the 
contracting officer shall provide the 
following information telephonically 
to DLA-PPR (AUTOVON 284-6431). 
Written confirmation will be request¬ 
ed if needed: 

(1) Solicitation number; 

(2) Product or service being pro¬ 
cured; 

(3) Quantity and dollar amount of 
proposed contract; 

(4) Name and address of proposed 
awardee; 

(5) Address and owner of facility 
being considered for listing by EPA; 

(6) Date of communication from 
EPA; and 

(7) Basis for proposed inclusion in 
the EPA list of Violating Facilities. 

(b) In the event that EPA requests a 
fifteen day delay in award, and such 
delay would be prejudicial to the Gov¬ 
ernment’s interest, as stated in ASPR 
1-2302.5, the contracting officer shall 


execute a Determination and Findings 
(D&F) to that effect. Upon approval 
of the D&F by the Chief of the Pur¬ 
chasing Office, DLA-PPR styall be no¬ 
tified, and will inform EPA of the deci¬ 
sion to proceed with award. 


PART 1202—PROCUREMENT BY 
FORMAL ADVERTISING 

Subpart A—Usa of Formal Advertising 

Sec. 

1202.104 Types of Contracts. 

Subpart B—Solicitation of Bid*. 

1202.201 Preparation of Invitation for 

Bids. 

1202.201-50 Right to Apply FOB Origin 
Offer. 

1202.203 Methods of Soliciting Bids. 
1202.203-50 Other Distribution. 

1202.205 Bidders Mailing Lists. 

1202.205- 2 Removal of Names from Bid¬ 
ders Mailing Lists. 

1202.205 4 Excessively Long Bidders Mail¬ 
ing Lists. « 

1202.205- 6 Pre-Invitation Notices. 

Subpart C—Submission of Bids. 

1202.303 Late Bids. Modifications of Bids 
or Withdrawals of Bids. 

1202.303-5 Hand-carried Bids. 

Subpart D—Opening of Bids and Award of 
Contract. 

1202.404 Rejection of Bids. 

1202.404-1 Cancellation of Solicitation. 

1202.406 Mistakes in Bids. 

1202.406- 3 Other Mistakes. 

1202.406- 4 Disclosure of Mistakes After 
Award. 

1202.406- 50 Actions Referred to Higher 
Authority. 

1202.407 Award. 

1202.407- 1 General. 

1202.407- 3 Discounts. 

1202.407- 6 Equal Low Bids. 

1202.407- 8 Protests Against Award. 

1202.407- 50 Other Factors to be Consid¬ 
ered in Determining Price Reasonable¬ 
ness. 

1202.408 Information to Bidders. 

1202.408- 1 Unclassified Awards. 

1202.450 Requests for Decision by the 

Comptroller General. 

Authority: The provisions of this Sub¬ 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202. 2301-2314; DoD Direc¬ 
tive 5105.22, January 5, 1977. 

Subpart A—Use of Formal 
Advertising 

§ 1202.104 Types of contracts. For eco¬ 
nomic price adjustment policy applica¬ 
ble to formally advertised procure¬ 
ments (see § 1203.404-3). 

Subpart B—Solicitation of Bids 

§ 1202.201 Preparation of invitation for 
bids. 

§ 1202.201-50 right to apply FOB Origin 
offer. 

Section D. Evaluation Factor for Award 

(i) A provision substantially as below may 
be included in invitations for bids when ap* 
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propriate. The Intent of the provision Is to 
permit the Government to award FOB 
origin offers that otherwise could not be 
covered in a formally advertised procure¬ 
ment. Example—items 1 and 2 are for the 
same product, but different item numbers 
are used because of the different destina¬ 
tions. FOB origin offers are permitted. Bid¬ 
ders A and B bid FOB origin on item 1. No 
bids are received on item 2. Item 1 is award¬ 
ed to Bidder A. Under present conditions, 
item 2 would have to be resolicited. With 
the below provision, and provided the 
bidder had not specified otherwise, the 
Bidder B offer could be applied against item 
2. Assuming Bidder B’s price was reason¬ 
able, item 2 could be awarded to Bidder B 
and the need for a resolicitation negated. 

Right to Apply FOB Origin Offer. Unless 
otherwise specified by the Bidder, the Gov¬ 
ernment may apply an FOB origin offer 
against any FOB origin item or subitem for 
the same product or supplies. 

§ 1202.203 Methods of soliciting bids. 

§ 1202.203-50 Other Distribution. 

One information copy of each invita¬ 
tion for bids involving the production 
testing of items will be forwarded at 
time of issue to HQ DLA, ATTN: 
DLA-PR, and DLA-SER in accordance 
with DLAR 4125.1. 

§ 1202.205 Bidders mailing lists. 

§ 1202.205-2 Removal of names from bid¬ 
ders mailing lists. 

Bidders mailing lists shall be re¬ 
viewed and inactive suppliers removed. 

§ 1202.205-4 Excessively long bidders 
mailing lists. 

(b) Rotation of Lists . Mailing lists 
may be rotated or pre-invitation no¬ 
tices issued where there are a substan¬ 
tial number of solicitations and bid¬ 
ders lists which are used repetitively. 

§ 1202.205-6 Pre-invitation notices. 

Pre-Invitation notices may be used 
(a) to determine competitive interest, 
or (b) to avoid the reproduction and 
mailing of unnecessary quantities of 
solicitations. 

Subpart C—Submission of Bids 

§ 1202.203 Late bids, modifications of bids 
or withdrawal of bids. 

§ 1202.303-5 Hand-Carried Bids. 

Suppliers shall be notified that it is 
a responsibility of the bidder to place 
his bid in the bid depository if a bid is 
hand-carried. Each DLA activity shall 
establish procedures to ensure that 
Government personnel do not handle, 
stamp, or mark the bid envelopes prior 
to placement of the bids in the deposi¬ 
tory by the supplier. 
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Subpart D—Opening of Bids and 
Award of Contract 

§ 1202.404 Rejection of Bids. 

§ 1202.404-1 Cancellation of solicitation. 

Determination to cancel invitations 
for bids made pursuant to ASPR 2- 
404.1 shall be in writing and shall de¬ 
scribe the items solicited, quantities, 
number of bids received, prices, a dis¬ 
cussion of the basis for cancelling and 
explanation of why it is a compelling 
reason. 

§ 1202.406 Mistakes in bids. 

§ 1202.406-3 Other mistakes. 

Authority to make the determina¬ 
tions set forth in ASPR 2-406.3(a)(l) is 
delegated to Counsel at DLA procur¬ 
ing activities and purchasing offices 
without power of redelegation. Re¬ 
quests for the determinations required 
by ASPR 2-406.3(a) (2), (3), and (4) 
will be forwarded through Heads of 
Procuring Activities to the Counsel, 
DLA. 

§ 1202.406-4 Disclosure of mistakes after 
award. 

A copy of the determination and 
finding will be attached to all copies of 
the contract modification and a copy 
of the modification will be forwarded 
to the Counsel, DLA, when executed. 

§ 1202.406-50 Actions referred to higher 
authority. 

Mistakes in bids requiring action by 
higher authority or mistakes in bids in 
which the HPA desires that the deter¬ 
minations be made by higher author¬ 
ity shall be forwarded to the Counsel, 
DLA. 

§1202.407 Award. 

§ 1202.407-1 General. 

It is particularly important that 
copies of the award document fur¬ 
nished for contract administration and 
finance purposes include detailed in¬ 
formation as to acceptable additions 
or changes made by a bidder in the 
bid. The award document shall include 
the following data to the extent appli¬ 
cable: 

(a) A list of the items or lots accept¬ 
ed with the quantity, unit price, and 
total price of each item; 

(b) An indication of the extent to 
which award is made on the basis of 
f .o.b. destination or f .o.b. origin; 

(c) Any discount offered by the suc¬ 
cessful bidder, whether or not such 
discount was considered in the evalua¬ 
tion of bids; 

(d) When the invitation for bids au¬ 
thorizes bids on the basis of brand 
name or equal the brand, model, part 
number, and any other identifying 
characteristics of the item to be fur¬ 
nished by the successful supplier; 
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(e) The place of manufacture of the 
supplies or the performance of ser¬ 
vices awarded and the name of the 
supplier, when different from that of 
the contractor; 

(f) The place of inspection and ac¬ 
ceptance and the name of the activity 
authorized to effect inspection and ac¬ 
ceptance on behalf of the Govern¬ 
ment; 

(g) When the invitation for bids in¬ 
cludes the requirement for minimum 
size of shipments or guaranteed maxi¬ 
mum shipping weights (and dimen¬ 
sions, if applicable), and award is made 
f.o.b. origin, a clause as follows: 

NOTE TO ADMINISTRATIVE 
CONTRACTING OFFICER 

This award has been made on the basis of 
Guaranteed Maximum Shipping Weights or 
dimensions, and/or Minimum Size of Ship¬ 
ments as specified. Take action in accor¬ 
dance with DLAM 8105.1, Sec. 19-210, if it 
becomes evident that the guaranteed maxi¬ 
mum shipping weights or dimensions will be 
exceeded, or if the contractor tenders deliv¬ 
ery of less than the minimum size ship¬ 
ments specified, in order that action may be 
taken to adjust the contract price. 

(h) The time of delivery; 

(i) The place of delivery; 

(j) The place for the submission of 
invoices and payment; 

(k) A statement that the award con¬ 
firms a notice of award; 

(l) A statement that the progress 
payment clause is a part of the con¬ 
tract; and 

(m) A provision for advance pay¬ 
ments. 

§ 1202.407-3 Discounts. 

The clause in ASPR 7-2003.35 shall 
be included in all invitations for bids, 
using the minimum periods of 20 cal¬ 
endar days where delivery and accep¬ 
tance are at point of origin and 30 
days where delivery and acceptance 
are at destination, except for subsis¬ 
tence items for which DPSC retains 
the payment function which, by indus¬ 
try practice, the discount period is 10 
calendar days. 

§ 1202.407-6 Equal low bids. (See also 
ASPR 1-111). 

Whenever identical or equal bids are 
received pursuant to formal advertis¬ 
ing and, in the opinion of the contract¬ 
ing officers, are indicative of collusive 
bidding, follow-the-leader pricing, re¬ 
lated low bids, division of business, 
uniform estimating systems, or other 
practices designed to eliminate compe¬ 
tition or to restrain trade, a report of 
the facts and pertinent information 
available which might tend to estab¬ 
lish possible violation of the antitrust 
laws shall be forwarded to the Coun¬ 
sel. DLA. 

§ 1202.407-8 Protests against award. 

(a) Protests Before Award. (1) When 
it is known that a protest against the 
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making of award has been made to a 
higher Headquarters or to the Comp¬ 
troller General, no award shall be 
made until the matter is resolved 
unless the determination required by 
ASPR 2-407.8<b)(3) has been made by 
the contracting officer and approved 
by the Executive Director, Procure¬ 
ment, DLA, after coordination with 
the Counsel, DLA. The Counsel, DLA, 
shall be responsible for obtaining the 
views of the Comptroller General in 
such cases in accordance with ASPR 
2-407.8(b)(2). 

(1) Requests for approval of the con¬ 
tracting officer’s determination must 
include the following information: 

(A) If the contracting officer’s 
report has not been submitted to HQ 
DLA, a summary of the protest and 
the facts bearing on it; 

(B) The name of the proposed awar¬ 
dee; 

(C) The proposed award price and 
quantity; 

(D) A statement as to fair and rea¬ 
sonable price; 

(E) A statement as to whether the 
proposed award is to the low offeror: 

(F) If the proposal awardee is not 
low, the reason award will be made to 
other than the low offeror; and 

(G) A statement that award will be 
made immediately upon receipt of the 
requisite approval. 

(ii) The determination itself must 
contain a full justification for proceed¬ 
ing with award. For example, a re¬ 
quest based on urgency (ASPR 2- 
407.8(bX3)(i)) shall include: 

(A) The current supply status of the 
item; 

(B) The procurement lead time; 

(C) If the procurement is for stock, 
the estimated monthly demand; 

(D) An explanation of why the time 
cannot be temporarily foregone by re¬ 
quiring activities; and 

(E) A discussion of the feasibility of 
temporarily filling the requirement by 
means of local purchase. 

(iii) As another example, a request 
based on an expiring offer (ASPR 2- 
407.8(b)(3)(iii)) shall include: 

(A) The price of the expiring offer; 

(B) The price(s) of the next 
offeror(s) in line for award; 

(C) The date of the most recent re¬ 
quest to the offeror to extend his 
offer; and 

(D) The offeror’s response to the 
most recent request to extend. 

The above examples are not the only 
situations in which aw'ard could be 
made, but are provided to show the 
degree of thoroughness required in do¬ 
cumenting the justification for pro¬ 
ceeding with award. 

(2) Reports on protests submitted 
for final resolution to a level of au¬ 
thority above the Head of a Procuring 
Activity shall be forwarded in tripli¬ 
cate to the Counsel, DLA. Reports on 
such protests shall include the follow¬ 
ing information: 
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A signed statement from the person 
making the protest setting forth the 
facts on which the protest is based and 
any additional supporting evidence; 

A signed statement when relevant, 
from other persons or bidders affected 
by or involved in the protest, setting 
forth the protest, setting forth the 
facts with respect to their position in 
the matter and any additional sup¬ 
porting evidence; 

A copy of the bid submitted by the 
protesting bidder, and a copy of the 
bid of the bidder who is being consid¬ 
ered for award, or whose bid is being 
protested; 

A copy of the invitation for bids in¬ 
cluding, where practicable, pertinent 
specifications relevant to the protest; 

A copy of the abstract of bids; 

Any other documents which are rel¬ 
evant to the protest; and 

A statement signed by the contract¬ 
ing officer setting forth his findings, 
actions and recommendations in the 
matter together with any additional 
evidence or information deemed neces¬ 
sary in determining the validity of the 
protest. If the award was made pend¬ 
ing resolution of the protest, the con¬ 
tracting officer’s statement w T ill in¬ 
clude the determination prescribed iir 
ASPR 2-407.8(bX3). 

(c) Protests After Award Where a 
protest is received after the award of 
the contract the following action will 
be taken: 

(1) Where it reasonably appears that 
the award may be held invalid, and a 
delay in receiving the supplies or ser¬ 
vices is not prejudicial to the Govern¬ 
ment's interest, the contracting officer 
should seek a mutual agreement with 
the successful bidder to “stop work” 
on a no-cost basis. 

(2) If the contractor refuses to enter 
into such a mutual agreement, the 
Head of the Procuring Activity may 
direct the contracting officer to issue a 
“stop work” order unless the Head of 
the Procuring Activity determines 
that receipt of the supplies or services 
is so urgent that such an order would 
be prejudicial to the interest of the 
Government. 

(3) Where guidance from higher au¬ 
thority on the withholding of contrac¬ 
tor performance is necessary the 
matter will be submitted to the Coun¬ 
sel, DLA. 

(4) Where it is known by the pur¬ 
chasing activity that a protest after 
award has been lodged directly with 
the Comptroller General, the docu¬ 
ments required by (b) above will be 
forwarded to the Counsel, DLA. 

§ 1202.407-50 Other factors to be consid¬ 
ered in determining price reasonable¬ 
ness. 

If in the opinion of the contracting 
officer the formal advertising proce¬ 
dure in itself does not ensure competi¬ 
tion sufficient for arriving at a fair 


and reasonable price, he will also con¬ 
sider valid criteria, such as. but not 
limited to: 

(a) Prices paid by his or other Gov¬ 
ernment purchasing activities on past 
procurements; 

(b) Price trend information from the 
daily press, trade, or Government pub¬ 
lications; 

(c) Current market prices for compa¬ 
rable quantities; 

(d) Extent of comparable pricing; 

(e) Cost analysis of similar procure¬ 
ments; and 

(f) Contractors’ published commer¬ 
cial price lists. 

In those instances, where this addi¬ 
tional analysis is made, the contract 
file will be documented to reflect the 
actions taken to determine the reason¬ 
ableness of bid prices. 

§ 1202.408 Information to bidders. 

§ 1202.408-1 Unclassified awards. 

Notification to unsuccessful bidders 
should be given promptly after an 
award has been made. It should not be 
delayed pending preparation and dis¬ 
tribution of contractual documents. 
Generally, a form postal card is ade¬ 
quate for notification to unsuccessful 
bidders. However. in cases where a 
bidder is apparently low based on a 
comparison of bid prices only, the no¬ 
tification should take the form of a 
letter including in addition to the 
minimum requirements set forth in 
ASPR 2-408, the specific reasons for 
rejection of the lower bid. This is espe¬ 
cially important where rejection re¬ 
sults from a transportation evaluation, 
a negative preaward survey, or for any 
reason not readily apparent to the 
bidder. The following is an example of 
such a letter. This letter may be modi¬ 
fied to fit the specific circumstances of 
the procurement. 

Gentlemen: 

Receipt is acknowledged of your bid in re¬ 
sponse to our Invitation for Bid No. 


This is to inform you that award was made 
to: 

Contractor City State Item 

No. Price 

Your interest in bidding on the require¬ 
ments of this Center is appreciated; 
however, we were unable to make the re¬ 
quired determination that your compa¬ 
ny is “responsible” within the meaning 
of chat term as defined in paragraph 1- 
902 of the Armed Services Procurement 
Regulation. The information upon 
which our decision was based was con¬ 
tained in a preaward survey which was 
issued by - (insert name of appro¬ 

priate activity). Further details with re¬ 
spect to their findings will be furnished 
by that activity if you so request. 

Your name will be retained on the bidders 
list to receive future solicitations. 

A letter such as the above, if complete 
and issued promptly, should minimize 
further correspondence and result in 
improved contractor relations. 
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§ 1202.450 Request* for decision by the 
Comptroller General. 

Where a decision by the Comptroller 
General is desired on procurement or 
disposal matters such as mistakes in 
bids, remission of liquidated damages, 
reformation of contracts or other con¬ 
tract issues, the request will be for¬ 
warded to the Counsel, DLA. Each 
case submitted for a Comptroller Gen¬ 
eral decision will be accompanied by 
an administrative report which shall 
include a summary of the matter at 
issue, the recommendation of the pro¬ 
curing activity, and all documents and 
information deemed pertinent to the 
issue. 


PART 1203—PROCUREMENT BY 
NEGOTIATION 

Subpart A—Uie of Negotiation 

Sec. 

1203.103 Records and Reports of Negotiat¬ 
ed Contracts. 

Subpart B—Grcumstances Permitting 
Negotiation 

1203.202 Public Exigency. 

1203.202-2 Application. 

1203.209 Perishable or Nonperishable Sub¬ 
sistence Supplies. 

1203.209-50 Procurement of Fresh Fruits 
and Vegetables by Best Value Selection. 

1203.215 Negotiation After Advertising. 

1203.215-2 Limitation. 

Subpart C—Determinations and Findings 

1203.302 Determinations and Findings by 
the Secretary of a Department. 

1203.303 Determinations and Findings 
Below the Secretarial Level. 

1203.303-50 Determinations and Findings 
for Procurement Negotiated Under 10 
U.S.C. 2304(a)(10). 

1203.306 Procedure with Respect to Deter¬ 
minations and Findings. 

1203.306-50 Class Determinations and 
Findings (CDFs). 

Subpart D—Typos of Contracts 

f203.404 Fixed Price Contracts. 

1203.404-3 Fixed Price Contracts with Eco¬ 
nomic Price Adjustment. 

Subpart E—Solicitations of Proposals and 
Quotations 

1203.501 Preparation of Request for Pro¬ 
posals or Request for Quotations. 

1203.509 Protests Against Award. 

1203.550 Distribution of Copies. 

Subpart F—Small Purchase and Other 
Simplified Procedures 

1203.604 Competition and Price Reason¬ 
ableness. 

1203.604- 1 Purchases Not In Excess of 
$500. 

1203.604- 50 Pricing Techniques in the Ab¬ 
sence of Adequate Pricing Competition. 

1203.604- 51 Minimum Billing and Service 
Charges. 

1203.605 Blanket Purchase Agreement 
(BPA). 

1203.605- 2 Limitation on Use. 

1203.605- 50 Establishment of Blanket Pur¬ 
chase Agreements with Federal Supply 
Schedule (FSS) Contractors. 
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Sec. 

1203.605- 51 Quantity Break Provision for 
Inclusion in Small Purchases. 

1203.606- 50 Fast Payment Procedure. 

Subpart H—Price Negotiation Policies and 
Techniques 

1203.801 Basic Policy. 

1203.801-2 Responsibility of Contracting 
Officers. 

1203.805 Written and Oral Discussions. 
1203.805-1 General. 

1203.807- 2 Requirements for Price or Cost 
Analysis. 

1203.807- 3 Cost or Pricing Data. 

1203.807- 6 Refusal to Provide Cost or Pric¬ 
ing Data. 

1203.807- 50 Cost or Pricing Data for In¬ 
definite Quantity and Requirements 
Type Contracts. 

1203.811 Record of Price Negotiation. 

Subpart L—Cost Accounting Standards 

1203.1203 Prime Contractor Disclosure 
Statement(s). 

1203.1204 Contract Clauses. 

1203.1210 Cost Accounting Standards 
Board Report. 

1203.1211 Waiver of Cost Accounting Stan¬ 
dards. Rules and Regulations. 

Authority: The provisions of this Sub- 
chapter A are Issued under 5 U.S.C. 301; 10 
U.S.C. 125. 133, 2202. 2301-2314; DOD Direc¬ 
tive 5105.22, January 5,1977. 

Subpart A—Use of Negotiation 

§ 1203.103 Records and reports of negoti¬ 
ated contracts. 

An information copy of each negoti¬ 
ation document involving the produc¬ 
tion testing of items shall be forward¬ 
ed at time of issue to HQ DLA., Attn: 
DLA-PR. 

Subpart B—Circumstances Permitting 
Negotiation 

§ 1203.202 Public exigency. 

§ 1203.202-2 Application. 

A procurement of material to effect 
necessary and emergency repairs to a 
broken water main would be appropri¬ 
ate under ASPR 3-202 and this sec¬ 
tion, Provided, That the emergency 
conditions require immediate replace¬ 
ment of defective materials. This au¬ 
thority could also properly be cited for 
the emergency procurement of pack¬ 
ing material required to effect an 
emergency air or rail shipment. The 
fact bearing on the emergency situa¬ 
tion must clearly be shown in the de¬ 
termination and findings in sufficient 
detail to explain clearly the necessity 
for purchasing without formal adver¬ 
tising. The contracting officer’s justifi¬ 
cation must be supported by the exis¬ 
tence of specific emergency circum¬ 
stances which in themselves relate to 
the particular purchase being effected. 
The facts bearing on the situation 
must clearly support the compelling 
and unusual urgency and indicate the 
extent to which the Government 
would be injured, financially or other¬ 
wise. 
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§ 1203.209 Perishable or nonperishable 
subsistence supplies. 

§ 1203.209-50 Procurement of fresh fruits 
and vegetables by best value selection. 

(a) Fresh fruits and vegetables 
cannot be described in the usual 
manner and their specifications are 
normally inadequate to provide a basis 
for advertising for bids. It is in the 
best interest of the Government to 
procure fresh fruits and vegetables in 
growing and storage areas and termi¬ 
nal markets after visual inspection by 
experienced and knowledgeable per¬ 
sonnel at the time and place such 
items are offered. 

(b) In the application of (a) of this 
section, procurements shall be made 
on a competitive basis to the maxi¬ 
mum extent practicable and the best 
value, price, quality, and other factors 
considered, shall be procured. 

§ 1203.215 Negotiation after advertising. 

§ 1203.215-2 Limitation. 

ASPR 3-215.2 requires two Secretari¬ 
al determinations and findings (a) for 
the general or preliminary authority 
to negotiate after advertising, and (b) 
with regard to the particular contract 
being negotiated and the fact that the 
negotiated price is lower than the 
lowest rejected bid price of a responsi¬ 
ble bidder. (See ASPR J-502(e).) When 
the contracting officer considers that 
bid prices received after formal adver¬ 
tising are unreasonable as to all or 
part of the requirements, or were not 
independently reached in open compe¬ 
tition, he shall, prior to initiating ne¬ 
gotiations submit a proposed determi¬ 
nation and findings, approximating in 
format shown in ASPR J-502(e), for 
Secretarial signature in accordance 
with the procedures in ASPR/DSPR 
3-306. Partial awards made at bid 
prices considered reasonable should be 
indicated in the request for authority 
to negotiate. If the contracting officer 
considers that bid prices on all or part 
of the requirements were not indepen¬ 
dently reached in open competition, 
he shall, in addition to requesting Sec¬ 
retarial authority to negotiate under 
10 U.S.C. 2304(a)(15), submit the 
report thereon required by ASPR 1- 
111 . 

Subpart C—Determinations and 
Findings 

§ 1203.302 Determinations and findings by 
the Secretary of a Department. 

All requests for Secretarial author¬ 
ity to negotiate, and their attached de¬ 
termination and findings, shall be sub¬ 
mitted to HQ DLA, Attn: DLA-PP in 
triplicate. 

§ 1203.303 Determinations and findings 
below the secretarial level. 

(b) The authority to make class de¬ 
terminations with respect to authority 
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to enter into contracts by negotiation 
pursuant to ASPR 3-210 is delegated 
to the Executive Director. Procure¬ 
ment, Headquarters Defense Logistics 
Agency, and the Heads of Procuring 
Activities (or Deputies in their ab¬ 
sence). Redelegation of this authority 
is not authorized. 

§ 1203.303-50 Determinations and findings 
for procurement negotiated under 10 
U.S.C. 2304(a)(10). 

Each determination and finding pre¬ 
pared by contracting officers to justify 
the use of 10 U.S.C. 2304(a)(10) for 
noncompetitive procurement due to 
lack of or inadequacy of technical data 
shall be supported by a written state¬ 
ment obtained from the requiring 
agency showing: 

(a) The actions being taken (1) to 
avoid subsequent noncompetitive pro¬ 
curements of the items or services and 
(2) to obtain the data prescribed in 
ASPR 3-108(d); or 

(b) A complete explanation of the 
reasons why efforts to obtain competi¬ 
tive procurements would be unavail¬ 
ing. and, therefore actions that would 
permit competition are not being 
taken. 

§ 1203.306 Procedure with respect to de¬ 
terminations and Findings. 

(a) Requests for authority to negoti¬ 
ate individual contracts, or a class of 
contracts under the authorities of 10 
U.S.C. 2304(a)(ll) through 10 U.S.C. 
2304(a)(16), as implemented by ASPR 
3-211 through ASPR 3-216 and Ap¬ 
pendix J, require the approval of the 
Assistant Secretary of Defense 
(MRA&L). Such requests shall (1) con¬ 
tain in the letter of transmittal of the 
submitting procuring activity, a com¬ 
plete statement of facts and other 
data necessary to support the applica¬ 
bility of the cited negotiation author¬ 
ity, and (2) include, on a separate 
plain paper, a determination and find¬ 
ings prepared for the appropriate sig¬ 
nature. 

(b) Requests for the granting of Sec¬ 
retarial authority to negotiate under 
10 U.S.C. 2304(a)(13) or 10 U.S.C. 23- 
4(a)(16) will be signed by the Head of 
the Procuring Activity or his Deputy. 

§1203.306-50 Class determinations and 
findings (CDFs). 

(a) CDFs may be utilized when ap¬ 
propriate for negotiating a number of 
contracts for the same or related items 
where the use of individual determina¬ 
tions and findings would result in a 
repetition of the same set of facts or 
circumstances. CDPs should be sub¬ 
mitted for Secretarial signature only 
when: 

(1) Several procurements are to be 
effected within a reasonable period of 
time (normally one year or less) and 
are for items which are so related as to 
constitute a logical and distinctive cat¬ 
egory; 
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(2) The required suppliers or services 
are such that they can be secured only 
by negotiation, such as— 

(i) Items of standardized supplies 
meeting the criteria set forth in ASPR 
3-213; or 

(ii) Research and development pro¬ 
grams which have not reached the 
production state and for w r hich. conse¬ 
quently, adequate drawings, specifica¬ 
tions. or other technical data are not 
available for formal advertising; or 

(3) The nature of the required sup¬ 
plies is such that it is not only techni¬ 
cal or specialized but the presence of 
military urgency or limited numbers 
of qualified supplies (as related to pre¬ 
vious investments by the Government 
of the supplies, extend periods re¬ 
quired for preparation for manufac¬ 
ture, or continued availability of the 
suppliers in the event of a national 
emergency) preclude the use of formal 
advertising during the proposed effec¬ 
tive period of the CDF. 

(b) Class determinations and find¬ 
ings may not be extended beyond their 
effective periods as approved by the 
Secretary. When the authority of such 
CDF is required for an additional 
period, a new request therefor, togeth¬ 
er with a new CDF shall be submitted 
in accordance with this Regulation. 
Such new requests shall set forth a 
summary of the procurement actions 
completed under the earlier CDF as 
well as those actions contemplated 
under the new request. 

(c) Heads of Procuring Activities 
should periodically review the necessi¬ 
ty for continued use of a CDF during 
its effective period to assure that cir¬ 
cumstances supporting the granted ne¬ 
gotiation authority continue to be pre¬ 
sent. 

Subpart D—Types of Contracts 

§1203.404 Fixed-price contractu. 

§ 1203.404-3 Fixed-price contractu with 
economic price adjustments. 

(a) When none of the ASPR eco¬ 
nomic price adjustment clauses are ap¬ 
plicable. a special economic price ad¬ 
justment clause may be developed in 
accordance with ASPR 2-104 or 3- 
404.3(c). Hereafter, however, such new 
clauses and revisions thereto (includ¬ 
ing revisions to clauses already in use) 
shall be submitted to HQ DLA (DLA- 
PPR) for pre-solicitation review and 
approval. This requirement does not 
apply to the one-time revision of a 
clause during the contract negotiation 
process. 

(b) The Chief of the Purchasing 
Office shall approve any ceiling ex¬ 
ceeding 10 percent in any local EPA 
clause. Such approval may cover more 
than one contract over a definitely 
stated period of time not to exceed one 
year. This authority (as applied to 
ASPR EPA clauses as well) shall not 
be delegated. 


Subpart E—Solicitations of Proposals 
and Quotations 

§1203.501 Preparation of request for pro¬ 
posals or request for quotations. 

(b) Contract Forms and Uniform 
Contract Format. 

(2) The SAMMS Automated Small 
Purchase System (SASPS) Phase II 
provides for the mechanical printing 
of solicitations (RFQs) by SAMMS for 
procurements with an estimated value 
of $10,000 or less. The system is de¬ 
signed to issue RFQs using DLA Form 
1231, Request for Quotation. 

Section C, Instructions, Conditions 
and Notices to Offerors/Quoters 

(iv) The following Products Offered 
provision is for use in the negotiated 
procurement of replacement parts and 
assemblies which are identified only 
by the manufacturer's name, part 
number, and a brief description. The 
purpose is to negate paragraph 2(d) of 
SF 33A which reads: 

"Offers for supplies or services other than 
those specified will not be considered unless 
authorized by the solicitation." When the 
provision is applicable, the following will be 
inserted after the item description: 

Offer based on: 

Manufacturer’s name - Part No. 

The provision will not be included in so¬ 
licitations covering parts or assemblies 
which are being negotiated under such au¬ 
thorities as ASPR 3-202, 3-210.2(1) (xiii) or 
(xv) 3-212 when it is necessary to restrict 
the procurement to a particular manufac¬ 
turer or the certain approved sources (see 
ASPR l-313(c>. The provision, when used, 
shall be verbatim, except that the acronym 
CLIN may be substituted for the word 
"item". 

Products Offered (1970) 

(a) Products offered must either be identi¬ 
cal or functionally, physically, mechanical¬ 
ly. and electrically interchangeable with the 
products cited in each procurement identifi¬ 
cation description of this solicitation. 

(b) For evaluation purposes offerors must 
indicate, by marking the appropriate 
block(s), which of the foUowing situations is 
applicable to each item which they are of¬ 
fering and furnish whatever supporting in¬ 
formation is required below. "Failure to fur¬ 
nish complete data and information re¬ 
quired to support situations (2), (3) and (4) 
below may preclude consideration of your 
proposal." 

□ (1) For items - will furnish the 

cited manufacturer’s product bearing the 
number specified. 

Note.— If more than one manufacturer’s 
number Ls specified In the schedule, the of¬ 
feror must insert beneath the applicable 
item(s) of the schedule the manufacturer’s 
name and number which he is offering. 

□ (2) For items-will furnish a prod¬ 

uct manufactured in accordance with the 
cited manufacturer’s drawing or specifica¬ 
tion, and certified identical to. but bearing a 
different number. 

Note.— This block must be completed only 
by offerors manufacturing the item de- 
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scribed in the schedule for the company or 
firm whose name and number is specified. 
Offerors must insert beneath the applicable 
item of the schedule the substituted manu¬ 
facturer’s name and part number. In addi¬ 
tion. the offferor must furnish a copy of the 
drawing or specification for the part 
number as originally cited in the schedule, 
or other information to establish that the 
offeror will furnish the same item as de¬ 
scribed in the schedule, but having a differ¬ 
ent number. 

□ (3) For items-will furnish a prod¬ 

uct determined under prior military con¬ 
tracts. either as a prime or subcontractor to 
be functionally, physically, mechanically 
and electrically interchangeable with the 
product cited in this solicitation though not 
manufactured in accordance with the cited 
manufacturer’s drawing or specification. 

Note.— Offerors relying on this paragraph 

(3) must insert beneath the applicable item 
of this solicitation the substituted manufac¬ 
turer's name and part number, and in addi¬ 
tion, furnish sufficient data to suitably sub¬ 
stantiate the item as acceptable. As a mini¬ 
mum, the following data must be furnished 
(1) copy of Contract or Purchase Order 
under which furnished, and (2) copy of a 
drawing to which made. 

□ (4) For items-will furnish a prod¬ 

uct which is equal in all material respects to 
the product referenced in the item descrip¬ 
tion. The following Note is applicable: 

Note (a) □ Note (b) □. 

Note.— (a) The Government does not have 
detailed data for the item referenced in the 
procurement identification description. 
Therefore, offerors relying on this para¬ 
graph (4) must furnish with their offers 
drawings and other data which will clearly 
describe the characteristics and features of 
their product. In addition, offerors must 
furnish drawings or other data covering 
design, materials, performance, etc., of the 
product cited in the schedule sufficient to 
enable the Government to determine the of¬ 
feror’s product is equal to the product 
named in the schedule. 

Note.—< b) Offerors relying on this para¬ 
graph (4) must furnish with their offers 
drawings and other data which will clearly 
describe the characteristics and features of 
their product.* 

Notice.—O ffers relying on this paragraph 

(4) must insert beneath the applicable item 
of this solicitation the substituted manufac¬ 
turer’s name and number. 

Section D, Evaluation Factors for 
Award 

(iii) Discount provisions (see § 1202- 
407.3); 

§ 1203.509 Protests against award. 

In any protest to the General Ac¬ 
counting Office of a negotiated pro¬ 
curement where a written Determina- 


•If offerors desire to restrict the Govern¬ 
ment’s use of data submitted with their pro¬ 
posals for evaluation purposes, the data 
must bear the legend prescribed by ASPR 3- 
507.1(a). In the event an award is made to 
an offeror submitting such data, the Gov¬ 
ernment will have unlimited rights to use 
such data, unless the data submitted bears 
the legand set forth in ASPR 3-507.1(a). 
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tion and Findings (D&F) is required to 
support negotiation, a copy of the 
D&F will be included with the protest 
report. 

§ 1203.550 Distribution of copies. 

In addition to the distribution of re¬ 
quests for proposals and requests for 
quotations in ASPR 1-1002, one infor¬ 
mation copy of each such solicitation 
document for the production testing 
of items will be forwarded, at time of 
issue, to HQ DLA, Attn; DLA-PR. 

Subport F—Small Purchote and Other 

Simplified Purchase Procedures 

§ 1203.604 Competition and price reason¬ 
ableness. 

§ 1203.604-1 Purchases not in excess of 
$500. 

Action to verify and document the 
reasonableness of the price of pur¬ 
chases not in excess of $500 need be 
taken only when the buyer or con¬ 
tracting officer suspects, or has infor¬ 
mation to indicate that the price may 
not be reasonable, e.g., comparison to 
previous price paid, personal knowl¬ 
edge of the item involved or appear¬ 
ance of the item on the SAMMS Auto¬ 
mated Small Purchase System (ASPS) 
Report F-108. When action is taken to 
verify reasonableness of price, DD 
Form 1784, “Small Purchase Pricing 
Memorandum*' shall be used. 

§ 1203.604-50 Pricing techniques in the 
absence of adequate price competition. 

(a) The techniques of comparing the 
items to a similar competitive or cata¬ 
log item offers the best assurance of 
fair and reasonable pricing in small 
purchases. In the majority of cases 
over $500 involving noncompetitive 
and non-catalogued items, this method 
should be employed to determine price 
reasonableness. It is not necessary to 
locate an identical item or to compare 
every feature of the two items. Quan¬ 
tity, packaging and other factors must 
be considered in arriving at an inde¬ 
pendent estimate of a reasonable price 
for the individual procurement. Ab¬ 
stracts of bids maintained by the pur¬ 
chasing office may be useful in this 
regard. Commercial catalogs and price 
lists should also be used. 

(b) Visual examination of warehouse 
samples, drawings and/or DD 146 de¬ 
scriptions can be of considerable value 
in determining that a price is fair and 
reasonable. Often the actual manufac¬ 
turer is revealed by this examination. 
Sources solicited will include any 
manufacturer(s) revealed by visual ex¬ 
amination. 

(c) When other methods available to 
procurement personnel through use of 
the Decision Logic Chart (See ASPM 
No. 2) are unproductive, technical as¬ 
sistance by the Directorate of Techni¬ 
cal Operations should be obtained for 
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use as a factor in the buyer's pricing 
determination. 

§ 1203.604-51 Minimum billing and service 
charges. 

(a) Procurement personnel should 
avoid placing orders with vendors who 
have a “minimum billing" or “service 
charge" policy wherever possible. In 
sole source situations, the following al¬ 
ternatives should be explored before 
placing an order: 

(1) Make a concerted effort to con¬ 
solidate orders with other buys from 
the same vendor; or 

(2) With customers' permission, in¬ 
crease the quantity of the buy. 

(b) If the foregoing efforts are to no 
avail, DLA busing activities when writ¬ 
ing orders with vendors having such 
policies, will identify the unit price 
and amount for each item ordered and 
the minimum billing or service charge. 

(c) When a responsible, responsive 
offeror is low on an individual pro¬ 
curement, even though he includes a 
DD 250 charge in his price, he clearly 
should receive award. However, no in¬ 
definite delivery type contracts 
(IDTCs), blanket purchase agreements 
(BPAs), or basic ordering agreements 
(BOAs) shall be executed containing a 
provision for reimbursement of con¬ 
tractors for preparation of the DD 
250. 

§ 1203.605 Blanket purchase agreement 
(BPA). 

§ 1203.605-2 Limitation on use. 

The maximum aggregate amount, if 
any, of all requests to be issued 
against one BPA shall be prescribed 
by the HPA. 

§ 1203.605-50 Establishment of blanket 
purchase agreements with Federal 
supply schedule (FSS) contractors. 

(a) While BPAs may be established 
with FSS contractors for both non- 
FSS items and FSS items, a distinction 
between such items should be made. 

(b) A BPA with a FSS contractor for 
non-FSS items which can be interpret¬ 
ed to cover FSS items because of a ge¬ 
neric item description should contain a 
statement to the effect that the BPA 
excludes all items on FSSs. 

(c) If it is desired to establish a BPA 
with a FSS contractor for items on a 
FSS, the agreement shall be consistent 
with the provisions of the applicable 
FSS, i.e., period of agreement, terms, 
and conditions. The agreement should 
be limited to a simplification of pur¬ 
chasing techniques such as placing of 
orders orally and obtaining monthly 
consolidated billings. 

§ 1203.605-51 Quantity break provision 
for inclusion in small purchases. 

(a) As used herein “quantity break" 
is a reduction in unit price for a speci¬ 
fied larger quantity. 
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(b) To obtain the lowest possible 
prices in small purchases, it is neces¬ 
sary that the Government take advan¬ 
tage of quantity breaks wherever prac¬ 
ticable. 

(c) For the purpose of establishing 
that a quantity break does or does not 
exist, a provision substantially as fol¬ 
lows should be included in small pur¬ 
chase solicitations, except (i) where 
the contracting officer decides that it 
is impractical and would serve no 
useful purpose, or (ii) where the pro¬ 
curement will be effected by automa¬ 
tion: 

Quantity Break 

The quoted price is effective for quantities 

from - to -. Price for next higher 

quantity break would be-. 

(d) Should it appear that it is in the 
best interest of the Government to 
procure a larger quantity, so as to take 
advantage of a lower unit price, the 
item manager should Immediately be 
provided the details and an amend¬ 
ment to the purchase directive re¬ 
quested. If the item manager indicates 
that the quantity cannot be increased, 
then the contracting officer should 
document the contract file accordingly 
and proceed with purchase of the 
originally specified quantity. 

§ 1203.606-50 Fast payment procedure. 

All DLA purchasing activities award¬ 
ing procurement authorizing ‘‘FAST 
PAY" shall specify inspection and ac¬ 
ceptance at distination. If either in¬ 
spection or acceptance at origin is re¬ 
quired or authorized the use of "FAST 
PAY" is NOT authorized. 

Subpart H—Price Negotiation Policies 

and Techniques 

§ 1203.801 Basic policy. 

§ 1203.801-2 Responsibility of contracting 
officers. 

(c) Prior to referral to HQ DLA, the 
Commander, or in his absence, the 
Acting Commander, shall make a de¬ 
termination on a case-by-case basis 
whether or not to personally negotiate 
with the contractor involved and at¬ 
tempt to delete those elements of the 
contractor’s offer that render his price 
or profit unreasonable. In those cases 
where it is determined that the Com¬ 
mander should not personally conduct 
negotiations, a ^detailed memorandum 
setting forth the rationale shall be for¬ 
warded with the referral to HQ DLA, 
Attn: DLA-PP. While it is recognized 
that the magnitude of the effort must 
be commensurate with the value of 
the procurement it is imperative the 
best effort be made at each successive 
level of authority prior to forwarding 
cases to this Headquarters because 
this Headquarters intends to actively 
enter into the negotiation at that 
point in time. In appropriate cases 


RULES AND REGULATIONS 

where Headquarters efforts fail the 
problem will be escalated to the Office 
of the Assistant Secretary of Defense. 

(d) Occasionally, there may be in¬ 
stances where the price is not as close 
to the negotiation objective as the 
Contracting Officer would like to be 
but may not be judged unreasonable. 
In such cases the file should contain a 
positive statement that the price is 
considered fair and reasonable under 
the circumstances. The circumstances 
should then be fully enumerated so as 
to provide any reviewer with a full un¬ 
derstanding of what transpired and 
why the price is indeed fair and rea¬ 
sonable. On any price reasonableness 
determination, however, the Contract¬ 
ing Officer shall determine the price 
either to be reasonable or unreason¬ 
able. 

§ 1203.805 Written and oral discussions. 

§ 1203.805-1 General. 

(а) A prenegotiation briefing shall 
be conducted for all negotiated pro¬ 
curements over $10,000 so that each 
will have had a prenegotiation objec¬ 
tive review. The briefing level and con¬ 
tent for negotiated procurements be¬ 
tween $10,000 and $100,000 shall be set 
by the Director, Procurement and Pro¬ 
duction. For all negotiated procure¬ 
ments except subsistence estimated to 
amount to $100,000 or more, the brief¬ 
ing shall be for the Director/Deputy 
Director, Procurement and Produc¬ 
tion. The threshold for subsistence 
procurements requiring a review by 
the Director/Deputy Director, Pro¬ 
curement and Production will be es¬ 
tablished at a level designated by the 
HPA. Procurements, other than those 
for perishable subsistence, consum¬ 
mated at a Defense Subsistence 
Region (DSR) may be reviewed by the 
Chief of the Purchasing Division at 
the DSR. As a minimum, the briefing 
for negotiated procurements estimated 
to amount to $100,000 or more shall 
cover: 

(1) The procurement situation. 

(2) Previous price history. 

(3) Analytical methods utilized in es¬ 
tablishing the price objective. 

(4) For procurements requiring the 
submission of cost or pricing data, the 
major differences between the pro¬ 
posed negotiation objective and the 
contractor’s proposed price, DCAS 
input and audit recommendation and 
the proposed negotiation objective 
with supporting rationale. 

(5) For all other procurements, the 
major differences between the con¬ 
tractor’s proposed price and the pro¬ 
posed negotiation objective, together 
with rationale supporting the negotia¬ 
tion objective. 

(б) Negotiation plan, whether phone 
or face to face. 

(7) Anticipated negotiation problems 
and proposed solutions. 


(b) A memorandum summarizing the 
principal elements of the briefing, at¬ 
tendees and results shall be prepared 
for incorporation into the contract 
file. 

(c) The following are exempt from 
the requirement for prenegotiation 
briefings: 

(1) Perishable subsistence procure¬ 
ments. 

(2) Subsistence Commodity Market 
items which are geared to marketing 
exigencies, such as coffee, flour, and 
salad oil. 

(3) When a petroleum procurement 
consists entirely of unrelated line 
items (those which are consolidated 
solely for administrative purposes) the 
briefing may be conducted at a level 
lower than the Director/Deputy, Pro¬ 
curement and Production, when no 
single line item is $100,000 or more, 
even though the total procurement is 
$100,000 or more. 

§ 1203.807-2 Requirements for price or 
cost analysis. 

(a) General The cost/price analysis 
element will prepare an evaluation of 
the contractor’s proposal in every pro¬ 
curement requiring the use of cost or 
pricing data or a field pricing support 
report. 

(b) Cost/price analysis. (1) The 
cost/price element shall prepare a 
cost/price analysis for formally adver¬ 
tised procurements of $100,000 or 
more when a sole responsive bid is re¬ 
ceived and for negotiated procure¬ 
ments of $100,000 or more. 

(2) The requirement for cost/price 
analysis by the cost/price analysis ele¬ 
ment may be w r aived by the Contract¬ 
ing Officer for a negotiated procure¬ 
ment resulting in adequate price com¬ 
petition when the initial offer is to be 
accepted under the circumstances set 
forth in ASPR 3-805.1(a). Except 
when cost or pricing data is required, 
the Contracting Officer may also 
waive the requirement for cost/price 
analysis by the cost/price analysis ele¬ 
ment when a sole bid or sole offer is 
received if recent awards for the item 
or service have been made on a price 
competitive basis and such award 
prices and current market trends 
clearly indicate that the offered price 
is reasonable. 

(3) If the Contracting Officer elects 
to waive the requirement for cost/ 
price analysis by the cost/price analy¬ 
sis element under the circumstances 
specified above, the contract file will 
be documented with the facts support¬ 
ing the Contracting Officer’s determi¬ 
nation. 

(4) In addition to the requirements 
for an analysis by the cost/price anal¬ 
ysis element, the Contracting Officer 
may request assistance from the cost/ 
price analysis element in any other 
procurement as deemed necessary. On 
any procurement on which an analysis 
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is not performed by the cost/price 
analysis element, a price analysis will 
be performed in accordance with 
ASPR 3-807. 

§ 1203.807-3 Cost or pricing data. 

(a) (1) If an option is priced at the 
time of award it is subject to the re¬ 
quirements of PL 87-653 at that time 
and the price of the option must be 
considered in determining whether the 
proposed contract is expected to 
exceed $100,000 in amount. 

(b) Distribution of each exemption 
authorized shall be effected by HQ 
DLA. Six copies of each exem ptio n 
shall be provided HQ DLA, ATTN: 
DLA-PPP. 

§ 1203.807-6 Refusal to provide cost or 
pricing data. 

Prior to referral to HQ DLA, the 
Commander, or in his absence, the 
Acting Commander, shall make a de¬ 
termination whether or not to person¬ 
ally negotiate with the contractor in¬ 
volved and attempt to obtain the nec¬ 
essary cost or pricing data. In those 
cases where it is determined that the 
Commander should not personally 
conduct negotiations, a detailed 
memorandum setting forth the ratio¬ 
nale shall be forwarded with the refer¬ 
ral to HQ DLA, ATTN: DLA-PC. 

§ 1203.807-50 Cost or pricing data for in¬ 
definite quantity and requirements 
type contracts. 

ASPR 3-409.2(a) and 3-409.3(a) state 
that estimated total quantities to be 
ordered under requirements and in¬ 
definite quantity contracts respective¬ 
ly should be as realistic as possible. Ac¬ 
cordingly, when cost or pricing data 
must be obtained under these types of 
contracts, the quantity of the item or 
service for which such data is to be ob¬ 
tained is the total quantity as speci¬ 
fied in the solicitation. To avoid delay 
in the receipt of the required cost or 
pricing data the solicitation should 
specify the quantitative requirements 
for which such data shah be submit¬ 
ted. 

§ 1203.811 Record of price negotiation. 

(a) The Price Negotiation Memoran¬ 
dum (PNM) must be written so as to 
permit reconstruction of all of the 
major considerations of the particular 
procurement. While excessive detail 
should be avoided, it is this PNM, 
standing alone, which must convince 
any and all reviewers of the procure¬ 
ment that the price is fair and reason¬ 
able and arrived at properly. Although 
the content will vary depending on the 
magnitude of the contract, the con¬ 
tract type, the cost or pricing data ob¬ 
tained, the extent of negotiations, etc., 
the format should be standard. The 
PNM should have the following subdi¬ 
visions: Subject: “Introductory Sum¬ 
mary, Particulars. Procurement Situa¬ 
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tion. Negotiation Summary, and Mis¬ 
cellaneous.*' The detailed content of 
each of these subdivisions is spelled 
out in ASPM No. 1 (1975 Edition), 
pages 7B16 through 7B24. 

Subpart L—Cost Accounting 
Standards 

§ 1203.1203 Prime contractor disclosure 
statement(s). 

(e) Determination of Secretary that 
it is Impractical to Secure Disclosure 
Statements ). Prior to referral to HQ 
DLA, of a proposed waiver of the re¬ 
quirement for a Disclosure 
Statement(s), the Commander, or in 
his absence, the Deputy or Acting 
Commander, shall personally negoti¬ 
ate with the proposed contractor and 
attempt to obtain the required 
statement(s). In those cases where it is 
determined that the Commander 
should not personally conduct negotia¬ 
tions, a detailed memorandum setting 
forth the rationale shall be forwarded 
with the referral to HQ DLA, ATTN: 
DLA-PC. 

§ 1203.1204 Contract clauses. 

(a)(ii) The analysis of the informa¬ 
tion furnished by the offeror in sup¬ 
port of his claim for exemption from 
the requirements of the Cost Account¬ 
ing Standards Clause must demon¬ 
strate that the criteria of ASPR 3- 
807.1(b)(2) have been met. The results 
of such an analysis shall be separately 
documented in the contract file. In ad¬ 
dition, when a determination is made 
that a catalog or market price exemp¬ 
tion applies, the contract file docu¬ 
mentation pertaining to the pricing as¬ 
pects of the procurement (i.e., the 
price analysis, the prenegotiation 
briefing memorandum and the PNM) 
shall indicate that pricing is based on 
adequate price competition. (See 21- 
126, Item 18.) 

§ 1203.1210 Cost Accounting Standards 
Board Report. 

(a) Comments requested in ASPR 3- 
1210(c) for each full calendar year 
shall be provided to HQ DLA. ATTN: 
DLA-PP, within 40 days following the 
end of each calendar year. RCS DD- 
I&L(A)1222 applies. 

§1203.1211 Waiver of cost accounting 
standards, rules and regulations. 

(a) Prior to referral of a waiver re¬ 
quest to HQ DLA. the Commander, or 
in his absence, the Acting Command¬ 
er, shall personally negotiate with the 
contractor involved and attempt to 
obtain acceptance of the Cost Ac¬ 
counting Standards, Rules and Regu¬ 
lations. The request for waiver should 
be forwarded by covering letter of the 
Commander or his Deputy with a 
statement concerning the above nego¬ 
tiation and recommendations to HQ 
DLA (ATTN: DLA-PP). 
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(b) The Cost Accounting Standards 
Regulation 4 CFR 331.30, subpara¬ 
graph (c)(1) and (c)(2) (ASPR Appen¬ 
dix O) contains a listing of specific in¬ 
formation to be furnished when re¬ 
questing waivers. Waiver requests 
should reference these requirements 
and list, in order, the specific re¬ 
sponses to each. The waiver request 
must cite the date by which a Board 
decision is needed and the reasons 
therefor. 

(c) The request for waiver should be 
on plain paper. Five complete sets of 
the request and its supporting docu¬ 
mentation should be furnished. 


PART 1204—SPECIAL TYPES AND 
METHODS OF PROCUREMENT 

Subpart C—Contracts with Requirements for 
Provisional Hems 

Sec. 

1204.302 Procurement requirements. 

1204.302- 50 Waiver of provisioning techni¬ 
cal requirements. 

1204.302- 51 Contracting officer's represen¬ 
tative-provisioning. 

1204.302- 52 Errata sheets. 

Subpart H—Paid Advertisements 

1204.802 Authority and delegation to place 
advertisements. 

1204.802-2 Requests for authority to place 
advertisements. 

Authority: The provisions of this Sub¬ 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125. 133, 2202. 2301-2314; DOD Direc¬ 
tive 5105.22, January 5. 1977. 

Subpart C—Contracts With 
Requirements for Provisional Items 

§ 1204.302 Procurement requirements. 

§ 1204.302-50 Waiver of provisioning tech¬ 
nical requirements. 

The following clauses are for use in 
the acquisition of provisioning techni¬ 
cal documentation. The clauses shall 
be used when Military Standards 1552 
and 1561 are cited in solicitations. 

(a) Waiver/Reduction of Provisioning 
Technical Documentation and Supplemen¬ 
tary Provisioning Technical Documentation 
Requirements (DLA 1975 July). 

Award for Provisioning Technical Docu¬ 
mentation (PTD) Requirements and Supple¬ 
mentary Provisioning Technical Documen¬ 
tation (SPTD) Requirements will be made 
only to the offeror who receives an award 
for the applicable end item(s) of equipment. 

The Government reserves the right to 
eliminate or reduce PTD/SPTD require¬ 
ments for line items in the solicitation if 
such documentation has been previously 
furnished by the offeror and accepted by 
the Government and the Contracting Offi¬ 
cer determines that such PTD/SPTD or 
changes thereto are acceptable for the im¬ 
mediate requirement. _ 

In addition to pricing PTD/SPTD require¬ 
ments, offerors are requested to provide in¬ 
formation as to PTD/SPTD previously sub¬ 
mitted to the Department of Defense be¬ 
lieved to be appropriate, with or without 
changes, for this solicitation: 
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Statement of Prior Submission 

PRIOR GOVERNMENT ACCEPTANCE OF PROVISION¬ 
ING TECHNICAL DOCUMENTATION/SUPPLEMEN¬ 
TARY PROVISIONING TECHNICAL DOCUMENTA¬ 
TION 

Date Previously Submitted, Contract No., 
Contract Item No. 

Equipment Nomenclature, Name/Address 
of Accepting Activity, Provisioning Specifi¬ 
cation. 

Changes to previously submitted PTD/ 
SPTD (Type III Provisioning in accordance 
with DLA Addendum to Provisioning Re¬ 
quirements Statement) are those items 
added, deleted, changed or modified in the 
end item which must be recorded in the pre¬ 
vious provisioning lists to update the list to 
the configuration of the end item procured 
as covered by paragraph 5.3.11 of Military 
Standard 1561. 

The offeror hereby certifies that previous¬ 
ly submitted (PTD/SPTD) < ) does ( ) 
does not requir e changes. (Check One) 

If the PTD/SPTD previously furnished 
requires changes, indicate a list of the 
changes required with a price for furnishing 
the changes: (See example. Note 1 at end of 
clause.) 


PTD element Number of line item Price * 
changes 


Total 


’Per type 111 provisioning PTD element. 

If the Government determines that Type 
III Provisioning will fulfill its needs, eligible 
offers will be evaluated as to price based on 
Type III Provisioning and, if low, award will 
be made for Type III Provisioning. PTD/ 
SPTD changes shall be furnished by the 
Contractor within 30 days after award, or 
when first article testing is required within 
30 days after first article approval. 

PTD/SPTD is as specified in the DD 
Form 1423 (Contract Data Requirements 
List) and DD Forms 1949-1, Provisioning 
Technical Documentation Data Selection 
Sheet and 1949-2, Provisioning Require¬ 
ments Statement will be required unless 
award is made specifically for Type III Pro¬ 
visioning. 

Note 1.—For example, if previous submis¬ 
sion of PTD was Type I in accordance with 
DLA Addendums to the Provisioning Re¬ 
quirements Statement and several changes 
are needed to update the various PTD ele¬ 
ments for the present equipment configura¬ 
tion, these would be recorded as follows: 


PTD element 

Number of line item 
changes 

Price • 

Provisioning parts 
lists. 

Long lead time 

10.. 

. Ixx.xx 


. xx.xx 

item list. 
Repairable items 

1-...- 

. xx.xx 

list. 

Screening. 

50 part numbers to be 

xx.xx 

Supplementary 

screened. 

13 dwgs, sketches. 

xx.xx 

provisioning 

technical 

documentation. 

description, etc. 



Total. 13............ xx.xx 


•For type III provisioning per PTD element. 
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(b) D05—Data Pricing, Evaluation and 
Award. 

(1) If the offeror does not indicate a 
charge for data, the Government will con¬ 
sider and the offeror agrees that the data 
charge is included in the price of the end 
item. 

(2) The Government reserves the right to 
waive one or more data CLINs In evaluating 
each offer and In awarding the contract, as 
the best interests of the Government may 
require. Each offer will be evaluated on the 
basis of only those data CLINs required of 
that offeror. 

(3) Separate awards will not be made for 
data CLINs. 


} 1204.302*51 Contracting officer’s repre¬ 
sentative-provisioning. 

The Chief Provisioning Coordination 
Office. Directorate of Technical Oper¬ 
ations, DSC and additional personnel 
within this office shall be designated 
as Contracting Officer’s Representa¬ 
tive for Provisioning for the purpose 
of providing technical assistance to of¬ 
ferors/contractors with regard to re¬ 
quirements for equipment support and 
provisioning for DSC procured end 
items/components. Delegation of re¬ 
sponsibility shall include authority for 
actions to be taken by the Provision¬ 
ing Coordination Office as set forth in 
DLAR 4100.8, “Surveillance of the 
Contractual Aspects of the Provision¬ 
ing Cycle in the Defense Supply Cen¬ 
ters.” For example, the COR for Pro¬ 
visioning is responsible for reviewing 
PR/MIPR provisioning requirements 
to insure compliance with provisioning 
policy and procedures and proper pre¬ 
sentation of provisioning requirements 
in solicitations and contracts, conduct¬ 
ing Pre-Provisioning Guidance • and 
Source Coding Conferences when re¬ 
quired by the contract, negotiating re¬ 
ductions in provisioning technical doc¬ 
umentation requirements including 
recommendations for equitable adjust¬ 
ments in the contract price or delivery 
terms based on technical provisioning 
considerations, surveillance necessary 
to assure receipt of provisioning tech¬ 
nical documentation, and notifying 
the contractor of required corrections 
(rejection) or acceptance of provision¬ 
ing technical documentation. The del¬ 
egation will not include any authority 
to modify or change the terms of the 
contract or to make any agreement 
which will result in an increase in the 
contract amount or extend the time 
for delivery of the end items. 

§ 1204.302-52 Errata sheets. 

The authorized changes to MIL- 
STD 1552 and MIL—STD-1561 are 
listed below. 

(a) MIL—STD-1552. 

Paragraph 2.1 Delete the reference to the 
Ml series of Supply Cataloging manuals 
and replace with reference to DOD 
4100.38-M, DOD Provisioning and Other 
Preprocurement Screening Manual and 
DOD 4100.39-M, Defense Integrated Data 
System (DIDS) Procedures Manual. 


Paragraph 5.1.5.1.4. In the last five exam¬ 
ples of the PLISN on page 7. the change 
letters (M. D. T, Q. L) should be moved 
one space to the right to the sixth posi¬ 
tion of the field. 

Paragraph 5.1. 5. 4.1. Change reference to 
DOD 4100.38-M (paragraph 1.220.74). 
Paragraph 5.1.5.6. Delete reference to Ml-4 
for Code 3. 

Paragraph 5. 1.5.6. Do not enter Codes E. F 
and G. If the Item is altered or selected it 
may be so noted in the remarks block. 
Paragraph 5.1.5.7. For Code 1 change to. 
"Number is formatted in accordance with 
DOD 4100.38-M, paragraphs 4.100.4 and 
4.400 (i.e., DIDS in the clear).” 

Paragraph 5.I.S.8. Change Maximum space 
allocation to read "19" positions. 

Paragraph 5.1.5.11 . Change the reference to 
"Ml-7" to "Appendix 3-E-2.52 of DOD 
4100.39-M.” 

Paragraph 5.1.5.19. Change "Ml-7 Catalog¬ 
ing Handbook" to "Appendix 3-E-2.10 of 
DOD 4100.39-M DIDS Procedures 
Manual." 

Paragraph 5.1.5.28. Change "Cataloging 
Manual Ml-7" to "Appendix 3-E-2.22 of 
DOD 4100.39-M." 

Paragraph 5.2.4. Delete "as described in the 
Cataloging Manual Ml-6 shall be used" 
and replace with "wUl be formatted In ac¬ 
cordance with Chapter 2, Section 4, Sub¬ 
section 10, DOD 4100.39-M or Chapter IV, 
DOD 4100.38-M.” 

Page 25. Card ID “E” cc 52-57 Change Data 
Block Title to read "Replaced or Super¬ 
seding PLISN." 

Paragraph 5.3.4.5.1. Change the word "Su¬ 
perseded" in the paragraph title to read 
"Replaced”. Change the word "supersed¬ 
ed” in sub-paragraph (a) to read "re¬ 
placed”. Change the word "Replacing" in 
sub-paragraph (b) to read ‘ Replaced". 
Change the word "superseded" in sub- 
paragraph (c) to read "replaced.” 
Paragraph 5.3.4.5.2. Change the word “Re¬ 
placing” in the paragraph title to read 
"Superseding”. Change the words "Re¬ 
placing/Superseded" in sub-paragraph (b) 
to read "Replaced/Superseding PLISN." 
Change the word "replacing” in sub-para¬ 
graph (c) to read "superseding.” 

(b) MIL—STD-156. 

Paragraph 5.2.1.1. Change the word “meet¬ 
ing” to "conference.” 

Paragraph 5.3.3.1. Change the word 

"screens” to "screws.” 

Subpart H—Paid Advertisements 

§ 1204.802 Authority and delegation to 
place advertisements. 

§ 1204.802-2 Requests for authority to 
place advertisement 

(b) Requests for authority to place 
advertisements in newspapers publiciz¬ 
ing procurement information shall be 
submitted, in quadruplicate, through 
channels, to HQ DLA, ATTN: DLA- 
PP, for appropriate action. 


PART 1205—INTERDEPARTMENTAL 
AND COORDINATED PROCUREMENT 

Subpart A—Procurement under General Supply 
Schedule Contracti 

Sec. 

1205.101 Federal supply schedule con¬ 
tracts. 
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Sec. 

1205.101-50 Use of Federal supply sched¬ 
ules. 

Subpart D—Procurement From Federal Prison 
Industries, Inc. 

1205.406 Procurement procedure. 
1205.406-50 Pricing policies for awards to 
Federal Prison Industries, Inc. 

Subpart F—Procurement of Printing and 
Related Supplies 

1205.601 Printing and related supplies. 

Subpart G—Procurement Under the Economy 
Act 

1205.750 Procurement of items from Com¬ 
modity Stabilization Service (CSS). De¬ 
partment of Agriculture. 

Subpart K—Coordinated Procurement 

1205.1106 Purchase authorization. 
1205.1106-2 Use of advance MIPR’s. 

Subpart L—Commodity Assignments 

1205.1201 Assignment authority. 

1205.1201- 2 Exclusions—DLA and GSA as¬ 
signments. 

1205.1201- 50 Items in the DLA Civil 
Agency catalog. 

Authority: The provisions of this Sub- 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202, 2301-2314; DOD Direc¬ 
tive 5105.22, January 5, 1977. 

Subpart A—Procurement Under 
General Supply Schedule Contracts 

§ 1205.101 Federal Supply Schedule Con¬ 
tracts. 

§1205.101-50 Use of Federal Supply 
Schedules. 

Items procured by DOD activities 
from Federal Supply Schedules con¬ 
taining the following contractual pro¬ 
vision under the provisions of ASPR 
Section V. Part I, should, where appli¬ 
cable, cite the priority rating on each 
delivery order placed under the Feder¬ 
al Supply Schedules. 

Priorities, Allocations and Con¬ 
trolled Material: 

“If any order is placed against this 
contract is rated and certified for Na¬ 
tional Defense, the contractor is re¬ 
quired to follow the provisions of DPS 
Regulation 1 (formerly BDSA Regula¬ 
tion 2) and/or DMS Regulation 1 in 
obtaining materials needed to fulfill 
the requirement of this contract. 0 

Subpart D—Procurement from Federal 
Prison Industries, Inc. 

§ 1205.496 Procurement Procedure. 

§ 1205.406-50 Pricing Policies for Awards 
to Federal Prison Industries, Inc. (FPI) 

(a)(1) Prices in awards to FPI for the 
partial or entire quantity of a procure¬ 
ment shall not exceed current market 
prices. 

(2) On procurements involving mul¬ 
tiple awards to both commercial con¬ 
tractors and to FPI of a mandatory 
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item, the current market price will be 
a price considered by the contracting 
officer to reflect current market levels 
but in no event a unit price higher 
than the highest award price made on 
the unrestricted portion adjusted for 
the applicable cost factors designated 
herein, unless it is determined that 
the price was the result of a distressed 
bid, bidder’s mistake, or inflated be¬ 
cause of Department of Defense re¬ 
quirements. In awards involving multi¬ 
ple destination, each destination, for 
purposes of determining the price to 
be paid FPI, shall be considered a sep¬ 
arate award. The term “unrestricted 0 
as used in this Part refers to the por¬ 
tion of the procurement not procured 
from Federal Prison Industries wheth¬ 
er or not a small business or labor sur¬ 
plus area set-aside has been made 
thereon. 

(3) When a procurement action in¬ 
volves allotment to FPI of the entire 
quantity of the required item and cur¬ 
rent market quotations are not avail¬ 
able, prior procurement prices (adjust¬ 
ed to reflect changes in market prices 
of components since the last procure¬ 
ment and differences in any other cost 
factors, e.g., labor, operating supplies, 
employee fringe benefits) shall be 
used as the basis for determining the 
current market price. 

(4) A quotation from FPI at or less 
than the determined current market 
price shall be accepted. 

(5) Awards to FPI shall be on an 
f.o.b. origin basis unless otherwise 
specified. 

(6) Prices for FPI contracts shall be 
rounded off to the nearest mill. 

(b) The cost of transportation of 
Government-furnished property to 
both FPI and to commercial contrac¬ 
tors shall be excluded. Differences in 
Government transportation costs of 
end items to the same destination 
point under FPI award and under 
awards to commercial contractors 
shall be included. Also, variation in 
the cost of Government-furnished 
property, based on stated percentages 
of usage of Government-furnished 
property allowances shall be included. 

(c) Firm delivery orders shall be 
given to FPI promptly upon determi¬ 
nation of the quantity to be awarded 
FPI. The following procedures are to 
be utilized in determining prices to be 
included on these delivery orders: 

(1) When a concurrent commercial 
procurement is being made, the price 
quoted by FPI shall be cited on the de¬ 
livery and the statement set forth 
below shall be included on the order. 
In the event the current market price 
determined by the contracting officer 
under the “unrestricted 0 procurement 
is lower than the quoted FPI price, ad¬ 
justment shall be made to the lower 
price; provided, however, that in the 
time elapsed between the delivery 
order to FPI and the opening date on 
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the “unrestricted 0 portion, there has 
been no significant change in market 
conditions. Should there have been a 
significant change in market condi¬ 
tions, the current market price for FPI 
order will be determined under the 
provisions of (aX3) of this section. 

(2) When the circumstances de¬ 
scribed in (a)(3) of this section exist, 
immediate action shall be taken to de¬ 
termine the current market price. 
Should that price be lower than the 
quoted price, prompt contact shall be 
made by the most expeditious means 
with the FPI and the circumstances 
and factors used in the determination 
explained. Should an agreement not 
be reached as to the current market 
price within five consecutive days 
from the date of contact, the order 
shall be promptly issued on the basis 
of the current market price deter¬ 
mined by the contracting officer, and 
the statement provided below shall be 
included on the delivery order. 

(3) After issuance of a delivery order 
containing the statement set forth 
below, every effort will be made by the 
purchasing office to reach an agree¬ 
ment as to the current market price 
applicable to the order. Agreements 
reached shall be confirmed by a revi¬ 
sion to the delivery order stating the 
price applicable to the order and delet¬ 
ing the below statement. 

(4) Efforts to obtain agreement, to 
include exchange of data on which the 
current market price was based, may 
continue up to the time of inspection 
and acceptance of the first delivery for 
payment. If agreement should not be 
reached by that time, the case shall be 
submitted to HQ DLA, ATTN: DLA-P, 
as unresolvable and shall contain a de¬ 
tailed explanation of the factors deter¬ 
mining the current market price 
which was not acceptable to the FPI. 

The statement to be included on the 
delivery order to FPI pending determi¬ 
nation of current market price is as 
follows: 

The price in this contract is subject to later 
adjustment between the Commissioner of 
the Federal Prison Industries. Inc., and the 
Executive Director, Procurement. HQ DLA. 
and the arbitration provisions of Section 
4124 of Title 18. United States Code, shall 
not be invoked except in the case of a dis¬ 
agreement on the part of the Commissioner 
of the Federal Prison Industries, Inc., and 
the Executive Director, Procurement, HQ 
DLA (1962 JUL.) 

Subpart F—Procurement of Printing 
and Related Supplies 

§ 1205.601 Printing and related supplies. 

Policy and procedures for the pro¬ 
curement or production of printing are 
contained in DLAR 5330.1—Procure¬ 
ment or Production of Printing. 
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Subpart G—Procurement Under the 
Economy Act 

8 1205.750 Procurement of items from 
Commodity Stabilization Service 
(CSS), Department of Agriculture. 

(a) The CSS shall be contacted con¬ 
cerning the supply of at least carlot 
requirements of items listed in the 
Commodity Credit Corporation (CCC) 
monthly inventories in order to obtain 
an f.o.b. destination offer from CCC. 

Office. Deputy Administrator. Price Sup¬ 
port, Commodity Stabilization Service, 

Room 350W—Administration Building. 

Department of Agriculture, Washington. 

D.C. 20025. 

(b) Requests for offers shall state: 

(1) Commodity £nd quantity desired; 

(2) Applicable specification; 

(3) Packaging and packing require¬ 
ments; 

(4) Required delivery dates; 

(5) Grade and crop year; and 

(6) Destination. 

In all communications with CSS/ 
CCC relative to proposed procure¬ 
ments, advice shall be furnished that 
the procurement information is not to 
be disclosed to unauthorized sources. 

(c) If the Department of Agriculture 
advises that no quotation wdll be sub¬ 
mitted or that they are unable to meet 
specifications requirements, the pro¬ 
curement will be placed with commer¬ 
cial sources in the usual manner. 

(d) If a quotation is received from 
the Department of Agriculture, and 
the commodity meets the specifica¬ 
tions and requirements, a comparative 
price analysis shall be made to deter¬ 
mine whether the price quoted ex¬ 
ceeds current market prices from com¬ 
mercial sources. The comparative 
analysis shall take into consideration 
applicable adjustments for crop or 
pack year, packing, shipping, and han¬ 
dling charges. 

(e) If the analysis indicates that the 
price quoted exceeds current market 
price, CCC shall be advised with a view 
to obtaining a price not in excess of 
current market price. 

Jif) If the CCC price is equal to or 
lower than the current market price, 
the order shall be placed with CCC. 

(g) If it is determined that procure¬ 
ment will be made commercially be¬ 
cause of price or specification consid¬ 
eration, the CCC shall be so advised. 

(h) If it is determined that offers 
from commercial sources will result in 
a higher cost than acceptance of the 
CCC offer, negotiations shall be re¬ 
opened with CCC. 

(i) Inspection of items procured from 
CSS shall be made in conformance 
with established inspection proce¬ 
dures. 

(j) The following shall apply to all 
procurements of bagged commodities 
from CSS: 

An official weighmaster’s certificate based 
on origin weights shall accompany each 
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shipment and a copy shall be attached to 
the CCC invoice. CCC invoice shall be for 
the number of pounds shown on the official 
weighmaster’s certificate. Quantity receipt¬ 
ed for by receiving officer at destination 
shall be the same quantity less damage in 
transit, except where a different quantity is 
actually received. In either event receiving 
officer will prepare SF 361 or SF 363. as ap¬ 
plicable, and attach to receiving report sub¬ 
mitted to paying office. Over or short ship¬ 
ment adjustment to be requested in in¬ 
stances where number of bags unloaded dif¬ 
fers from number shown on documents ac¬ 
companying shipment in which case receiv¬ 
ing officer shall accompany report with bag 
tally, or with an official weighmaster’s certi¬ 
ficate in instances where origin and destina¬ 
tion bag counts are identical but quantity 
receipted for is different from quantity 
shipped. Paying office upon receipt wUl for¬ 
ward Over, Shortage and Damaged Report 
(OS&rD), accompanied with bag tally or 
weighmaster’s certificate, if applicable to 
CCC office and request Invoice adjustment. 

Subpart K—Coordinated Procurement 

§ 1205.1106 Purchase authorization. 

§ 1205.1106-2 Use of advance MIPRs. 

(f) Under the provisions of ASPR 5- 
1106.2 the following actions may be 
taken by a DSC upon receipt of an Ad¬ 
vance MIPR (or similar type purchase 
request) provided the purchase re¬ 
quest contains a statement reading es¬ 
sentially as follows: “A firm require¬ 
ment exists for the item(s) contained 
in this MIPR; purchase of the items 
will be supported by the commitment 
of funds which are expected to be 

made available (within the next- 

days)/(prior to the end of this fiscal 
year)/* Any other written advice from 
the Requiring Activity that the re¬ 
quirement is firm and that there is a 
reasonable expectation that funds will 
be made available for obligation pur¬ 
poses against the specific advance 
MIPR, may be accepted in lieu of a 
statement embodied in the MIPR. 
This advice will be used as the basis to 
proceed with the purchase action up 
to and including receipt of responses 
to an IFB or RPP. 

(1) IFB's or RFP’s issued on the 
basis of unfunded Advance MIPRs 
shall clearly state that no awards will 
be made until such time as funds 
become available for obligation pur¬ 
poses. (See ASPR/DLPR 1-318.) The 
solicitation will also state that the 
offers shall not be opened until such 
time as funds have been made avail¬ 
able for obligation purposes. 

(2) In instances such as those autho¬ 
rized herein, the requiring activity will 
be notified of the scheduled opening 
date of the IFB (or closing date of the 
RFP) and that if funds are not made 
available by those dates that the so¬ 
licitation may be cancelled. The sched¬ 
uled opening or closing date may be 
extended at the discretion of the pro¬ 
curing activity. 

(3) If a requiring activity indicates 
that funds will not be forthcoming. 


the solicitation will be cancelled. All 
offerors will be notifed immediately of 
such cancellation and their unopened 
offers will be returned to them. 

Subpart L—Commodity Assignments 

§ 1205.1201 Alignment authority. 

§ 1205.1201-2 Exclusions—DLA and GSA 
assignments. 

(c) Exclusions to Defense Logistics 
Agency or General Services Adminis¬ 
tration Assignments by Agreement All 
proposed agreements in accordance 
with paragraph VII A5 of DOD In¬ 
struction 4115.1, DOD Coordinated 
Procurement program—Purchase As¬ 
signments to permit a Military Service 
to procure Military Service managed 
items for which the estimated obliga¬ 
tion of a one-time authorization will 
exceed $100,000.00 or when the annual 
obligations are expected to exceed 
$100,000.00 for a continuing authoriza¬ 
tion shall be submitted for review and 
approval by HQ DLA ATTN: DLA-PP, 
prior to consummation of the agree¬ 
ment. Continuing authorizations will 
not be granted for periods exceeding 
twelve months notwithstanding the 
amount of estimated annual obliga¬ 
tions. Requests will be submitted in 
triplicate (letter form) in sufficient 
detail to support the proposed agree¬ 
ment and will be signed at a level no 
lower than the Executive Director, 
Procurement, or his Deputy. 

81205.1201-50 Items in the DLA Civil 
Agency catalog. 

After stock of a nonstandard item is 
exhausted and where DOD standard¬ 
ization action provides for a replace¬ 
ment item, the civilian agencies will be 
encouraged to use the replacement 
item by the applicable DLA Center. 
When the replacement item is not ac¬ 
ceptable to a civil agency as evidenced 
by the requisition advice code, or when 
there is no replacement item, procure¬ 
ment of the DOD nonstandard item is 
authorized to meet the civil agency re¬ 
quirement. 


PART 1206—FOREIGN PURCHASES < 

Subpart A—Buy American Act—Supply and 
Service Contract* 

Sec. -! 

1206.103 Exceptions. 

1206.103- 2 Nonavailability in the United 
States. 

1206.103- 5 Canadian Supplies. 

1206.103- 50 Shipping Instructions to Cana¬ 
dian Vendors. 

1206.104 Procedures. 

1206.104- 50 Procedure for Submission to 
Executvie Director, Procurement, DLA. 

1206.104- 51 Contract Clause. 

Subpart C—Appropriation Act Rettrlction* 

1206.303 Exceptions. 

1206.304 Procedures. 
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Sec. 

1206.304-1 Procurement of Food, Clothing. 
Woven Silk and Woven Silk Blends, 
Spun Silk Yam for Cartridge Cloth, 
Synthetic Fabric, or Coated Synthetic 
Fabric, or Items Containing Mohair or 
Cotton or Specialty Metals. 

Subpart D—Purchases from Rhodesia and 
Cortain Communist Areas 

1206.403 Exceptions. 

Subpart F—Duty and Customs 

1206.603 Emergency Purchases of War Ma¬ 
terials Abroad. 

1206.603- 4 Customs Entries and Duty-Free 
Certificates. 

1206.603- 5 Immediate Release Permits. 

1206.604 Supplies for Vessels or Aircraft 
Operated by the United States. 

Subpart G—Military Assistance Program 
Procurements 

1206.703- 50 Use of Domestic Sources for 
MAP Procurements. 

1206.703- 51 Exceptions. 

Subpart H—Balance of Payments Program 

1206.805 Supply and Service Contracts. 
1206.805-2 Procurement Limitations. 

Subpart I—International Agreements and 
Coordination 

1206.902 International Agreements. 
1206.902-50 Procurement Services for the 
FRG. 

Subpart M—Procurements for Foreign Military 
Sales 

1206.1303 Preparation of DoD Offer and 
Acceptance. 

1206.1303- 1 Procedures. 

1206.1303- 50 FMS Shipping Instructions. 
1206.1310 Implementation of Offset Ar¬ 
rangements Included in Foreign Mili¬ 
tary Sales Agreements. 

1206.1310- 2 General. 

1206.1310- 3 Procedures. 


Authority: The provisions of this Sub- 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202, 2301-2314; DoD Direc¬ 
tive 5105.22, January 5, 1977. 

Subpart A—Buy American Act— 
Supply and Service Contracts 

§ 1206.103 Exceptions. 

$ 1206.103-2 Nonavailability in the United 
States. 

(a) The required determination shall 
be prepared in substantially the fol¬ 
lowing form: 

Determination 

Date-. 

Pursuant to the authority contained in 
Section 2. Title III of the Act of March 
1933, commonly called the Buy American 
Act (41 U.S. Code 10 a-d), and authority del¬ 
egated to me by paragraph 6-103.2 of the 
Armed Services Procurement Regulation. I 
hereby find: 

a. (Description of the item or items to be 
procured, including unit, quantity , and esti¬ 
mated cost inclusive of duty and transporta¬ 
tion costs to destination X 

b. ( Brief statement of the necessity for the 
procurement ). 

c. ( Statement of facts establishing the non¬ 
availability of a similar item or items of do¬ 
mestic origin). 

Based upon the above showing of fact, it 
is determined that the above described 
item(s) is(are) not mined, produced, or man¬ 
ufactured, or the articles, materials, or sup¬ 
plies from which it(they) is(are) manufac¬ 
tured. are not mined, produced, or manufac¬ 
tured, as the case may be, in the United 
States in sufficient and reasonably available 
commercial quantities and of a satisfactory 
quality. 

Accordingly, the requirement of the Buy 
American Act that procurement be made 
from domestic sources and that it be of do¬ 


mestic origin is not applicable to the above 
described procurement, since said procure¬ 
ment is within the nonavailability exception 
stated in the Act. Authority is granted to 
procure the above item(s) of foreign origin 
(Country of origin ) at an estimated cost of 

$- including duty and transportation 

costs to destination. 

-Signature 

(b) A copy of the validation of the 
procurement requirement in accor¬ 
dance with DLAM 4140.3 shall be 
made a part of the contract file. 

(c) Where approval of the determi¬ 
nation of nonavailability is required at 
a level above the HPA, a copy of the 
validation of the procurement require¬ 
ment shall be included with the re¬ 
quest for approval. 

(d) When the restrictions of the Buy 
American Act are determined to be in¬ 
applicable to the end products, the 
contractor shall be notified of that de¬ 
termination by such means as an ap¬ 
propriate notation in the body of the 
contract. 

(e) For purposes of determining the 
approval level necessary in ASPR 6- 
103.2(b), option totals shall not be 
added to basic award amounts. Prior 
to exercising the option, however, a 
new determination of nonavailability 
(for the option total only) shall be 
made. 

§ 1206.103-5 Canadian supplies. 

The Director DLA, has determined 
that the following supplies are of a 
military character or are involved in 
programs of mutual interest to the 
United States and Canada. Notwith¬ 
standing the listing of a Federal 
Supply Class below, all provisions and 
restrictions of the Annual DoD Appro¬ 
priation Act (ASPR 6-300) are applica¬ 
ble. 


FSC group 


Descriptions 


FSC classes 


22....«..„...Railway equipment.. 


24 .....Tractors..... . 

25 .«.Vehicular equipment components.. 

28 ... Engines, turbines, and components ........... 

29 .... Engine accessories.—.. 

30 ...Mechanical power transmission equipment...—... 

31 .Bearings...............—.-. 

34 .. . Metalworking machinery..—«...-....---- 

35 ........... Service and trade equipment..— 

36 .... Special industry machinery....... 

38...Construction, mining, excavating, highway maintenance equipment... 

39 ....Materials handling equipment..........^..... 

40 ... Rope, cable, chain, and fittings........ 

41.. ......Refrigeration and air conditioning and air circulatory equipment....... 

42 .. Firefighting, rescue, and safety equipment.. ... 

43 .... Pumps and compressors......—« 

45 .. Plumbing, healing, and sanitation equipment.—.. 

46 ..Water purification and sewage treatment equipment....—.. 

47 .... Pipe, tubing, hose, and fittings........ 

48 .. Valves....«... 

49 ......Maintenance and repair shop equipment......—.........—... 

52 .. Measuring tools........ 

53 .Hardware and abrasives...................................... 

54 .Prefabricated structures and scaffolding........ 

55—................Lumber, millwork. plywood, and veneer.......«.— 

56.. ........ Construction and building materials.......... 

58 ...Communication, detection, and coherent radiation equipment..—. 

59 ...Electrical and electronic equipment..... 

61 .. Electric wire and power distribution equipment.. 

62 .Lighting fixtures and lamps___ ........................................... 

63 .„..Alarm and signal systems.....— 

65......Medical, dental, and veterinary equipment and supplies 


2230. 

2410. 2420. 

2510, 2520. 2530, 2540. 2590. 

2805. 2815. 2895. 

2910. 2920, 2930. 2940, 2990. 

3010. 3020, 3030, 3040. 

3110. 3120, 3130. 

All classes. 

3520. 

All classes. 

3805. 3810. 3815, 3820, 3825, 3830, 3835, 3895. 

All classes. 

4010, 4020. 4030. 

4110, 4120, 4130, 4140. 

4210. 4220. 4240. 

4310. 4320. 4330. 

4510, 4520. 4530. 4540. 

4610. 4620, 4630. 

4710. 4720. 4730. 

4810, 4820. 

4930. 

5280. 

All classes except 5345 and 5350. 

5410, 5420, 5430, 5440, 5445. 5450. 

5510, 5520. 5530. 

All classes except 5630, 5640, and 5650. 

All classes. 

Do. 

6105. 6110, 6115, 6125. 6130, 6120. 6145, 6140. 6150. 
6210, 6220, 6230, 6240, 6250. 6260. 

6350. 

6505, 6515, 6520. 


FEDERAL REGISTER, VOL 43, NO. 86—WEDNESDAY, MAY 3, 1978 










































19020 


RULES AND REGULATIONS 


FSC group 


Descriptions 


FSC classes 


66 . 

67. 

68 ..... 

70. 

72. 

75 . 

76 . 

81. 

83 . 

84 . 


93. 

95 . 

96 . 


Instruments and laboratory equipment---~ 

Photographic equipment —...-... 

Chemicals and chemical products...—- 1 —— ~........ 

General purpose automatic data processing equipment, software, 
supplies, and support equipment. 

Household and commercial furnishings and appliances....- 

Stationery and record forms. 

Books, maps, and other publications..—. 

Containers, packaging, and packing supplies.-.. 

Textiles, leather, furs, apparel and shoe findings, tents and flags.. 

Clothing and individual equipment and insignia— ......... 


Nonmetallic fabricated materials. . .. 

Metal bars, sheets, and shapes...—— 

Ores, minerals, and their primary products.... 


6630. 6640. 6635, 6655. 6670. 6645. 6660. 6675. 6680, 6685. 6695. 

All classes. 

6810. 6820. 6830. 6840, 6850. 

All classes. 

7240 (cans, water, military only). 

7530. 

7610. 

8105.8110. 8120. 8115. 8125 

8340 (to the extent restrictions of DOD Appropriation Act are not appli¬ 
cable). 

8405 (beret, man's, wool only); 8415 (steel helmets only); 8465 as indicat¬ 
ed: (1) snowshoes, trail, metal; (2) canteen, water, plastic; (3) cup. water 
canteen, steel; (4) frame, field pack, without straps: and <5> shelf, cargo 
support; 8470. 

9320. 9330. 9340. 9350. 9390. 9310 (MAP paper only). 

All classes. 

9620. 


Parts for the above listed supplies 
are considered to be included in the 
list, even though not separately listed, 
when they are produced under a con¬ 
tract that also calls for listed supplies. 

§ 1206.103-50 Shipping instructions to Ca¬ 
nadian vendors. 

Shipping instructions provided Ca¬ 
nadian vendors furnishing DOD sup¬ 
plies shall designate a CONUS destina¬ 
tion or Canadian port marked for a 
CONUS destination. No Canadian 
vendor is to be requested to make 
shipments of DOD supplies addressed 
to an overseas destination. On urgent 
requirements for shipment to overseas 
destinations, the shipping instructions 
shall be forwarded to the Defense 
Contract Administration Office, 6th 
Floor. Canadian Building, 219 Laurier 
Avenue, West, Ottawa, Ontario, 
Canada (K1A055), who will make nec¬ 
essary arrangements. 

§1206.104 Procedures. 

§ 1206.104-50 Procedure for submission to 
Executive Director, Procurement, DLA. 

Proposed Awards not within the ap¬ 
proval authority of the Head of the 
Procuring Activity shall be submitted 
to HQ DLA, ATTN: DLA-PP, for ap¬ 
proval with a recommendation sup¬ 
ported by relevant facts, including the 
amount of applicable duty as verified 
by the U.Sw Customs Service, and the 
information required to be furnished 
by § 1201-452.3. The requirement shall 
be carefully screened against Depart¬ 
ment of Defense excess and surplus 
materials before submission. The re¬ 
sults of this screening shall be report¬ 
ed in the statement of facts. Appropri¬ 


ate provision shall be made for extend¬ 
ing the date of acceptance of bids, 
offers, or proposals to permit suffi¬ 
cient time for orderly transmission 
and consideration. 

§ 1206.104-51 Contract clause. 

The following clause may be used in 
formally advertised or negotiated pro¬ 
curements when it is anticipated that 
offers on items of foreign origin will 
be received. 

Evaluation or Offers on Items or Foreign 
Origin (DLA 1970 Dec) 

a. Offerors offering other than domestic 
source end products, as defined In ASPR 7- 
104.3 Buy American Act, must include in 
the price offered all applicable import duty 
and. for evaluation purposes, furnish the 
following for each item: 

Item No.- 

Amount of Duty per Unit- 

b. If this solicitation is formally advertised 
(an IFB), failure of an offeror to furnish 
the data required above will result in the re¬ 
jection of his offer when such failure results 
in the Government’s inability to evaluate 
the offer. 

c. The Government reserves the right to 
award on a duty-free basis by reducing the 
unit price offered by the amount of the 
duty. If award on a duty free basis is made, 
the clause set forth in ASPR 7-104.31(a) 
Duty-Free Entry for Certain Specified 
Items, is incorporated herein by reference 
and made a part thereof. 

Subpart C—Appropriation Act 
Restrictions 

§ 1206.303 Exceptions. 

(x) As provided for in Section 6- 
303(x) of the Armed Services Procure¬ 
ment Regulation, the Heads of DLA 
Procuring Activities are delegated. 


without the power of jredelegation. au¬ 
thority to make determinations, where 
appropriate that the restrictions of 
Section 6-302 do not apply to pur¬ 
chases of specialty metals when a sat¬ 
isfactory quality and sufficient quanti¬ 
ty melted in the United States or its 
possessions cannot be procured as and 
when needed at United States market 
prices. 

§ 1206.304 Procedures. 

§ 1206.304-1 Procurement of food, cloth¬ 
ing, woven silk and woven silk blends, 
spun silk yarn for cartridge cloth, syn¬ 
thetic fabric, or coated synthetic fabric, 
or items containing mohair or cotton 
or specialty metals. 

Where prices for domestic supplies 
are considered unreasonable within 
the purview of ASPR 6-304.1 the con¬ 
tracting officer shall forward a request 
for determination, through channels, 
to HQ DLA, ATTN: DLA-PP. Each 
such request, in addition to complete 
information on all factors pertinent to 
the requested action, shall contain a 
proposed determination. The format 
of the determination in § 1206.103-2(a) 
may be used as a guide. 

Subpart D—Purchases From Rhodesia 
and Certain Communist Areas 

§ 1206.403 Exceptions. 

(a) Determinations may be made by 
contracting officers under ASPR 6- 
403(a) for purchases not exceeding 
$2,500; and such determination shall 
be reduced to writing and made a part 
of the appropriate contract file. 

(b) Requests for the approval re¬ 
quired by ASPR 6-402(a) for pur- 
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chases exceeding $2,500, shall be for¬ 
warded to HQ DLA, ATTN: DLA-PP, 
and shall contain full justification, 
with all pertinent details, for effecting 
the proposed procurement from a 
source within a communist-controlled 
area. 

Subpart F—Duty and Customs 

§ 1206.603 Emergency purchases of war 
materials abroad. 

§ 1206.603-4 Customs entries and duty¬ 
free certificates. 

The HP A is hereby delegated, with 
the power to redelegate, the authority 
to execute duty-free entry certificate 
in the form set forth in ASPR 6-603.4 
for emergency purchases of war mate¬ 
rials, as defined in ASPR 6-603.1. 

§ 1206.603-5 Immediate Release Permits. 

The HPA is hereby delegated, with 
the power to redelegate, the authority 
to issue “Immediate Release Permits*’ 
as prescribed in ASPR 6-603.5. 

§ 1206.604 Supplies for Vessels or Aircraft 
Operated by the United States. 

(b) Authority is delegated to the 
Commander, Defense Fuel Supply 
Center, with the power of redelegation 
to execute duty-free entry certificates 
in the form set forth in ASPR 6-604(b) 
for the classification of supplies in 
ASPR 6-604(a). 

Subpart G—Military Assistance 
Program Procurements 

§ 1206.703-50 Use of domestic sources for 
MAP procurements. 

MAP requirements will be procured 
in accordance with ASPR Section VI, 
Part 7 and DOD Directive 2125.1, Mili¬ 
tary Assistance Program Offshore 
Procurement (MAP.OSP), dated 18 
June 1970. DOD Directive 2125.1 sets 
forth policies and procedures for pro¬ 
curement of Defense articles and De¬ 
fense services from suppliers deliver¬ 
ing from sources located outside the 
U.S., its possessions and Puerto Rico 
for the Military Assistance Program. 
The DOD Directive requires that MAP 
procurements be restricted to domestic 
sources unless, for purchases of 
$10,000 or less, such action is clearly 
undesirable, or for MAP purchase in 
excess of $10,000, the cost of domestic 
source end products, or services of do¬ 
mestic concerns located in the United 
States, is estimated to be more than 
50% in excess of the cost from foreign 
sources. Prior to the solicitation of 
MAP requirements, procuring con¬ 
tracting officers shall consider the cir- 
etria of Section IV, paragraph B.4, of 
DOD Directive 2125.1. In all cases 
where the preliminary judgment is 
that the procurements should not be 
restricted to domestic end sources, the 
proposed procurements shall be re- 
derred to the Executive Director, Pro¬ 
curement, HQ DLA, ATTN: DLA-PP. 
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§ 1206.703-51 Exceptions. 

(a) In any case where a procurement 
has been restricted to domestic source 
end products and a foreign offer is, 
nonetheless, received which meets the 
criteria in Section IV, paragraph B.4 
of DOD Directive 2125.1, the procure¬ 
ment will be referred to the Executive 
Director, Procurement, HQ DLA, 
ATTN: DLA-PP. 

(b) Notwithstanding the above, 
DPSC is referred to the restriction in 
Section 606(c) of the Foreign Assis¬ 
tance Act of 1961, as amended, against 
the procurement of patented drugs 
from foreign sources when MAP funds 
are used. 

Subpart H—Balance of Payments 
Program 

§ 1206.805 Supply and service contracts. 

§ 1206.805-2 Procurement limitations. 

(b) For procurements estimated not 
to exceed $100,000, the authority in 
ASPR 6-805.2(b)(1) is redelegated to 
HP As within DLA. This authority may 
be delegated to the principal staff offi¬ 
cer responsible for procurement 
within the Procuring Activity. DGSC 
is authorized to redelegate this au¬ 
thority to purchase foreign books and 
publications not to exceed $10,000 to 
the contracting officer concerned. 

(e) The documentation referred to in 
ASPR 6-805.2(e) shall be prepared in 
the form of a Determination and Find¬ 
ings and shall be forwarded to the Ex¬ 
ecutive Director, Procurement, HQ 
DLA, Attn: DLA-PP. When the pro¬ 
curement is justified under ASPR 6- 
805.2(a)(v), the Determination and 
Findings shall include a statement of 
facts establishing nonavailability and 
an indication of the consideration 
given to foregoing the requirement or 
providing a domestic made substitute. 
The following specific information 
shall be furnished in letter transmit¬ 
ting the Determination and Findings: 

(1) Stock number, 

(2) Item nomenclature; 

(3) Description (to include pertinent 
specification citations); 

(4) Backorder situation; 

(5) Average monthly demand; 

(6) Due-in quantities by date; 

(7) Average price paid during the 
previous year; 

(8) Latest procured quantity and 
price; 

(9) Quantity and delivery schedule 
recommended for offshore procure¬ 
ment (OSP); 

(10) Fund availability; 

(11) Offshore source, if known; and 

(12) Any other pertinent data for 
justifying the proposed procurement. 
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Subpart I—International Agreements 
and Coordination 

§ 1206.902 International agreements. 

§ 1206.902-50 Procurement services for 
the FRG. 

(a) General Based on principles ex¬ 
pressed in the Mutual Defense Agree¬ 
ment between the USA and the Feder¬ 
al Republic of Germany (FRG) of 8 
October 1976 (TIAS 3660) and its sub¬ 
sequent amendments of 24 October 

1960 (TIAS 4599) and 24 November 

1961 (TIAS 4903). the U.S. Govern¬ 
ment has agreed to sell to the FRG 
certain military equipment, materials 
and services pursuant to Sec. 106 of 
the Mutual Security Act of 1954 as 
amended. The 1961 amendment broad¬ 
ened the Agreement to provide U.S. 
Government procurement for the 
FRG of items not previously procured. 
These procurement services include 
sale to or purchase for the FRG of 
certain articles and services which are 
not standard military items but which 
are directly related to or essential for 
the operational capability of the 
Armed Forces of the FRG. 

(b) Definitions. 

(1) Nonstandard Items. The Military 
Services will make the determination 
of whether an item is nonstandard. 
However, in cases where the determi¬ 
nation has not been made and where 
the item has not previously been pur¬ 
chased as a standard item, the deter¬ 
mination of whether the item is stan¬ 
dard or nonstandard will be made by 
Plans and Operations Branch, Pro¬ 
curement Division, Directorate of Pro¬ 
curement, HQ DLA, (DLA-PPP). 

(2) Procurement Services. The pur¬ 
chase, inspection, processing, financ¬ 
ing, and delivery of nonstandard items 
to the FRG. 

(c) Policies . The furnishing of pro¬ 
curement services for nonstandard 
military items will be provided the 
FRG by DSCs according to the follow¬ 
ing policies. 

(1) Contract clauses and procedures 
will be in accordance with the Armed 
Services Procurement * Regulation 
(ASPR). In no event will contracts be 
awarded at other than prices which 
are determined to be reasonable. 

(2) Items not covered by U.S. Gov¬ 
ernment specifications will be pro¬ 
cured according to manufacturers* 
specifications and warranties, unless 
the FRG requests other specifications, 
qualifications, and warranties. If the 
specifications and warranties of the 
manufacturer are considered inad¬ 
equate for procurement purposes, 
such specifications and warranties 
may be adequately supplemented by 
the U.S. Government after consulta¬ 
tion with FRG. 

(d) Responsibilities. 

(1) The DSCs will render prompt 
procurement services to the FRG for 
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nonstandard items essential for the 
operational capability of the Armed 
Forces of the FRG. 

(2) The questions or problems that 
cannot be resolved will be referred to 
HQ DLA, Attn: DLA-PPP. 

Subpart M—Procurements for Foreign 
Military Sales 

§ 1206.1303 Preparation of DOD offer and 
acceptance (DD Form 1513). 

§ 1206.1303-1 Procedures. 

(a) When new procurement over 
$10,000 is contemplated, requests from 
a Military Service International Logis¬ 
tics Control Office (ILCO, the activity 
normally responsible for submitting 
the DOD Offer and Acceptance, DD 
Form 1513, to a foreign country), for 
Price and Availability data, will be re¬ 
ferred to the Directorate of Procure¬ 
ment and Production in each Center. 
The Directorate of Procurement and 
Production will obtain information re¬ 
lating to price and production lead- 
time; identify and review sales com¬ 
missions and fees which may be in¬ 
volved; and identify any unusual con¬ 
tractual requirements or provisions 
which may impact on the procure¬ 
ment. This information shall be for¬ 
warded to the Supply Office which, in 
turn, will respond to the ILCO re¬ 
quest. 

<b) The Directorate of Procurement 
and Production in each Center w r ill 
furnish whatever assistance it can rea¬ 
sonably give in identifying known or 
potential U.S. commercial suppliers 
for particular items being sought by 
foreign government authorities when 
the inquiry is received from an ILCO. 
In addition, such assistance shall be 
given directly to government authori¬ 
ties of Latin American countries. 

§ 1206.1303-50 FMS shipping instruc¬ 
tions. 

(a) To reduce misdirected shipments 
of FMS materiel, no shipping address¬ 
es will be placed on FMS orders or 
contracts. Instead, a notice shall be 
placed in the order requiring the con¬ 
tractor to contact the transportation 
officer at the contract administration 
office for shipping instructions. A 
clause substantially as follows shall be 
used: 

FMS Shipping Instructions (DLA 1977 Jul). 
Contractor will contact the transportation 
officer at the cognizant contract administra¬ 
tion office for shipping instructions prior to 
shipment. 

(b) A shipping address may be 
placed in FMS orders or contracts if 
complete shipment is anticipated 
within 120 days of award. 

(c) Contracts or orders contemplat¬ 
ing the use of the defense transporta¬ 
tion system rather than a freight for¬ 
warder may include a firm shipping 
address. 
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(d) Additional contract provisions 
may be appropriate for requisitions 
which contain a “Z" or "Y M card 
column 46 to satisfy unique require¬ 
ments of these requisitions. The 
clauses currently being used by DSCs 
for these requisitions may continue to 
be used. However, care should be 
taken to assure that freight forwarder 
or embassy addresses are not listed on 
the order/contract. 

§ 1206.1310 Implementation of offset ar¬ 
rangements included in foreign mili¬ 
tary sales agreements. 

§ 1206.1310-2 General The U.S. Gov¬ 
ernment has entered into general 
offset agreements with the Gov¬ 
ernments of Norway, the United 
Kingdom, Switzerland and Austra¬ 
lia which in general attempt to 
ensure that, to the maximum 
extent possible, purchases by these 
countries of major weapons sys¬ 
tems and associated defense equip¬ 
ment from U.S. sources are offset 
by purchases of items produced in 
these countries. 

§ 1206.1310-3 Procedures. 

(a) Offset procurements will be con¬ 
ducted in accordance with ASPR and 
normal procurement procedures. Eligi¬ 
ble foreign sources will be provided 
the same technical information and 
help that is normally provided U.S. 
sources, insofar as this assistance is 
consistent with National Disclosure 
Policy and U.S. Industrial Security 
Regulations. Their names will be 
placed on the appropriate Bidders 
Mailing Lists in accordance with the 
procedures in ASPR 2-205.7. The 
normal criteria for making small busi¬ 
ness and labor surplus area set-asides 
are to be utilized without regard to 
the fact that there are potential for¬ 
eign sources for the items. Procure¬ 
ments from foreign sources will not be 
made where prohibited by law (e.g., 
the DoD Appropriation Act). 

(b) Solicitations on which a response 
is anticipated from a foreign source 
under an offset program should con¬ 
tain a Notice of Potential Foreign 
Source Competition and a Duty-Free 
Entry clause. The Notice of Potential 
Foreign Source Competition clause in 
ASPR 7-2003.75 may be used except 
that solicitations anticipating a re¬ 
sponse from a UK source should con¬ 
tain the clause in § 1206.1310-3(d><2). 

(c) As soon as it is determined that a^ 
bid or proposal involving a foreign* 
product from one of the countries 
identified in DLPR 6-1310.2, other 
than the United Kingdom, would be 
accepted but for the Buy American or 
Balance of Payments Program evalua¬ 
tion factors prescribed by ASPR 6- 
104.4, the contracting officer shall pre¬ 
pare a statement of the facts sur¬ 
rounding the procurement in suffi¬ 


cient detail to permit judgement as to 
whether an exception from the Buy 
American or Balance of Payments re¬ 
strictions should be authorized. The 
statement shall be referred to HQ 
DLA. Attn: DLA-PPR, for appropriate 
action. Procedures for UK bids or pro¬ 
posals are provided in (d) below. 

(d) The Secretary of Defense has ex¬ 
ecuted a Determination and Findings 
authorizing waiver of the Buy Ameri¬ 
can Act differentials (ASPR 6-104.4) 
for United Kingdom items. In addi¬ 
tion. the Secretary has stated that the 
Balance of Payments price differen¬ 
tials (ASPR 6-104.4) are inapplicable 
to UK items. Thus, bids or proposals 
from UK firms which would be accept¬ 
ed but for the Buy American or Bal¬ 
ance of Payments Program will nor¬ 
mally be awarded to the UK firm. No 
further approval of the exception to 
the Buy American Act is required. 

(1) Exceptions. There are three ex¬ 
ceptions to the above policy. 

(1) Restrictions other than the Buy 
American Act, such as the DOD Ap¬ 
propriation Act, continue to apply to 
UK items. 

(ii) Restricted items set forth in 
ASPR 1-2207 are excepted. 

(iii) Items for which contracts are 
negotiated pursuant to the authority 
of ASPR 3-216 are excepted. 

(2) Solicitation provisions. Solicita¬ 
tions which anticipate competition 
from UK sources will contain the 
notice below in lieu of or in addition to 
the clause set forth in ASPR 7- 
2003.75: 

NOTICE OF POTENTIAL FOREIGN 
SOURCE COMPETITION 

Bids or proposals for this procurement are 
being solicited from sources in the United 
Kingdom of Great Britain and Northern 
Ireland (UK). It has been determined by the 
Secretary of Defense that the restrictions of 
section 2 of title III of the Act of March 3. 
1933 (47 Stat. 1520; 41 U.S.C. 10a; Buy 
American Act) shall not apply to items of 
Defense equipment described in this solica- 
tation when produced or manufactured by 
UK sources. 

(3) Rejection of acceptable UK bids 
or proposals. Otherwise acceptable UK 
bids or proposals may be rejected 
when the head of a Defense Agency 
considers it necessary for reasons of 
the national interest. Requests for a 
decision to reject UK offers on this 
basis should be sent to HQ DLA, Attn: 
DLA-PPR. 

(e) To ensure that these programs 
are effective, each DSC will designate 
a contact point who shall be responsi¬ 
ble for monitoring the programs. 
These contact points must be conver¬ 
sant with the policy of selective com¬ 
petitive procurement from foreign 
sources in the event that they are con¬ 
tacted by foreign officials or prosper 
tive foreign contractors. In addition, 
each contact point shall be prepared 
to advise DLA-PPP of the current 
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status of the programs and furnish re¬ 
ports as required. 

(f) When an Australian source is so¬ 
licited, two copies of the complete bid/ 
proposal package (including the neces¬ 
sary specifications and/or drawings) 
should be sent to: 

Chief, U.S. DOD Procurement Infor¬ 
mation Office, c/o Department of 
Supply. Constitution Avenue, Can¬ 
berra, Australia 2G00. 


PART 1207—CONTRACT CLAUSES 

AND SOLICITATION PROVISIONS 

Subport A—Fixed-Price Supply Contracts 

Sec. 

1207.103 Required clauses. 

1207.103- 8 Assignment of claims. 

1207.103- 12 Disputes. 

Subpart H—Letter Contract* 

1207.850 Letter Contract for DLA Industri¬ 
al Readiness Planning Program. 
1207.850-1 Format. 

Authority: The provisions of this Sub- 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202, 2301-2314; DOD Direc¬ 
tive 5105.22, January 5. 1977. 

Subpart A—Clauses for Fixed-Price 
Supply Contracts 

§ 1207.103 Required clauses. 

§ 1207.103-8 Assignment of claims. 

In cases where special circumstances 
make it advisable in the best interest 
of the Government, HP As may autho¬ 
rize deletion of the last sentence of 
paragraph (a) of the Assignment of 
Claims clause set forth in ASPR 7- 
103.8. 

§ 1207.103-12 Disputes. 

(c) The Disputes clauses contained 
in ASPR 7-103.12 shall not be modi¬ 
fied to provide for an intermediate 
appeal board. 

Subpart H—Letter Contracts 

§ 1207.850 Letter contract for DSA Indus¬ 
trial Preparedness Planning Program. 

§ 1207.850-1 Format. 

Contract No.-. 

Gentlemen: 

This Letter Contract, upon acceptance by 
your firm will constitute a contract on the 
terms and conditions stated herein and sig¬ 
nifies the Intention of the Defense Logistics 
Agency to enter into a firm fixed-price con¬ 
tract with you for the deliveries of the sup¬ 
plies and performance of the services listed 
on DD Form 1519 which was executed on 

-in furtherance of the Industrial 

Preparedness Program. 

Schedule of Supplies or Services 
The supplies and services to be furnished 
and the time and place of delivery are as 
follows: 

Contract For - 
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Specification Number- 

Appropriation and other Administrative 
Data 

The supplies and services to be obtained 
under this Letter Contract are chargeable 
to the following allotments, the available 
balances of which are sufficient to cover the 
cost of same-. 

F.O.B.- 

Execution, Commencement of Work and 
Priority Rating 

The Contractor’s acceptance of this order 
will be indicated by affixing its signature to 
three copies thereof and returning the ex¬ 
ecuted copies to the Contracting Officer not 

later than-. Upon acceptance by 

both parties, the Contractor shall proceed 
with performance of the work described 
herein, Including procurement of necessary 
materials. An appropriate priority rating, in 
accordance with the Department of Defense 
Priority and Allocation Manual, will be as¬ 
signed to this Letter Contract. (ASPR 7- 
802.2). 

Priority Rating 

DO or DX - (appropriate pro¬ 

gram code symbol) Certified for national de¬ 
fense use under Defense Materials System 
Regulation 1. 

Definitization 

(a) A firm fixed-price type definitive con¬ 
tract is contemplated. To accomplish this 
result, the Contractor agrees to enter Into 
negotiation promptly with the Contracting 
Officer over the terms of a definitive con¬ 
tract, which will include all clauses required 
by the Armed Services Procurement Regula¬ 
tion on the date of execution of the letter 
contract, all clauses required by law on the 
date of the execution of the definitive con¬ 
tract and such other clauses, terms, and 
conditions as may be mutually agreeable. 
The Contractor agrees to submit a fixed- 
price proposal (cost and fee proposal), and 
cost or pricing data supporting that quota¬ 
tion. 

(b) The schedule for definitization of this 
contract is set forth below: 


Target Date for Definitization:- 

(c) If agreement on a definitive contract 
to supersede this letter contract is not 
reached by the target date set forth in (b) 
above or any extension thereof by the Con¬ 
tracting Officer, the Contracting Officer 
may. with the approval of the Head of the 
Procuring Activity, determine a reasonable 
price or fee in accordance with ASPR Sec¬ 
tion III, Part 8. and Section XV, subject to 
appeal by the Contractor as provided in the 
“Disputes” clause of this contract. In any 
event, the Contractor shall proceed with 
completion of the contract, subject only to 
the “Limitation of Government Liability” 
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clause. After the date of the Contracting 
Officer s determination of price or fee. the 
contract shall be governed by: 

(1) all clauses required by the Armed Ser¬ 
vices Procurement Regulation on the date 
of execution of this letter contract for 
either a fixed price type contract or a cost 
reimbursement type contract as determined 
by the Contracting Officer under this para¬ 
graph (c); 

(2) all clauses required by law as of the 
date of the Contracting Officer’s determina¬ 
tion; and 

(3) such other clauses, terms and condi¬ 
tions as may be mutually agreed upon. 

To the extent consistent with the forego¬ 
ing, all clauses, terms and conditions includ¬ 
ed in this letter contract except which by 
their nature are applicable only to a letter 
contract shall continue to be effective. 

Limitation of Government Liability 

(a) The Contractor is not authorized to 

make expenditures or to Incur obligations, 
in performance of this contract, which 
exceed- dollars ($--—). 

(b) The maximum amount for which the 

Government shall be liable If this contract 
is terminated is-dollars (8 - ). 

(c) Unless otherwise provided herein no 
progress paymnent to the Contractor will be 
made under this contract. 

The enclosed forms, with the exception of 

Enclosure(s) - and clause<s) - 

are hereby incorporated into this letter con¬ 
tract which is entered into pursuant to 10 
UJS.C. 2304(a)(1) and any required determi¬ 
nation and findings have been made. 

Sincerely yours. 

Enclosures. 

Accepted- 


(Contractor) 


Contracting 

Officer 

By- 


(Name—Official 
Title) 


PART 1208—TERMINATION OF 
CONTRACTS 

Subpart B—General Principle* 

Sec. 

1208.201 Authority of Contracting Offi¬ 
cers. 

Subpart F—Termination for Default 

1208.601 General. 

1208.602 Termination of Fixed-Price 
Supply Contracts for Default. 

1208.602-3 Procedure for Default. 

Authority: The provisions of this Sub¬ 
chapter A are issued under 5 U8.C. 301; 10 
UJS.C. 125, 133, 2202, 2301-2314; DOD Direc¬ 
tive 5105.22, January 5, 1977. 

Subpart B—General Principles 

§ 1208.201 Authority of contracting offi¬ 
cers. 

(a) The Head of the Procuring Activ¬ 
ity shall prescribe procedures under 
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which contracting officers may termi¬ 
nate contracts for the convenience of 
the Government and in the case of 
cost-reimbursement type contracts for 
the default of the contractor. Notwith¬ 
standing a change in requirements a 
contract is not to be terminated for 
convenience (except at no cost to the 
Government as provided in ASPR 8- 
602.4(iii)) if the contractor is in unex- 
cusable default and the Government 
has a legal right to terminate such 
contract for default. 

(b) The settlement of contracts ter¬ 
minated for the convenience of the 
Government is the responsibility of 
the cognizant Defense Contract Ad¬ 
ministration Office (DCAS). A con¬ 
tract may be terminated for the conve¬ 
nience of the Government by the pro¬ 
curing contracting officer (PCO) at no 
cost to the Government and without 
referral to DCAS or the issuance of a 
notice of termination when the PCO is 
aware that (1) the contractor will 
accept a no-cost settlement, (2) Gov¬ 
ernment property was not furnished, 
and (3) there are no outstanding pay¬ 
ments, claims or other contractor obli¬ 
gations. In all other cases a notice of 
termination for the convenience of the 
Government shall be issued and a 
copy forwarded to DCAS for action as 
specified in ASPR 8-203(b). 

Subpart F—Termination for Default 

§ 1208.601 General. 

The decision as to the type of termi¬ 
nation action to be taken (i.e., for de¬ 
fault, for convenience, or a no-cost set¬ 
tlement) shall be made only after a 
review of cognizant experienced pro¬ 
curement and technical personnel, and 
by counsel assigned or available to the 
particular procuring activity or pur¬ 
chasing office. Under no circum¬ 
stances should any notice of termina¬ 
tion be furnished to the contractor 
until this review has been made. Care¬ 
ful consideration should be given to 
the Government's interests whenever 
small business guaranteed loans (see 
§ 1201.705-4(d)), progress payments, or 
advance payments are involved. 

§ 1208.602 Termination of fixed-price 
supply contracts for default. 

§ 1208.602-3 Procedure for default. 

The following procedures, prescribed 
by the General Services Administra¬ 
tion, shall be followed in terminating 
for default delivery orders placed 
against Federal Supply Schedule con¬ 
tracts. 

(a) Ordering Office, Before declaring 
a contractor in default, ordering of¬ 
fices should ordinarily notify the con¬ 
tractor in writing that unless satisfac¬ 
tory performance occurs by a specified 
date, which should allow a reasonable 
time for performance, his right to pro¬ 
ceed further under the delivery order 
will be considered terminated and he 
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will be held liable for any excess costs 
resulting from purchasing the supplies 
or services elsewhere. This step will 
not be taken when the default involves 
an attempted fraud on the United 
States, or when it obviously would be 
futile, as for example, when the con¬ 
tractor has already declined to per¬ 
form. Where excess costs are antici¬ 
pated, the ordering office may with¬ 
hold sufficient funds due to contractor 
as offset security. Ordering offices will 
endeavor to minimize excess costs to 
be charged against the contractor and 
to collect, by check or setoff, excess 
cost owed. 

(b) Federal Supply Service ( FSS), 
Where ordering offices are notified by 
the Federal Supply Service that it has 
declared the contractor in default, or¬ 
dering offices will thereafter refuse to 
accept further performance by the 
contractor or place further delivery 
orders with it. Ordering offices will 
thereafter purchase against the ac¬ 
count of the contractor from replacing 
contractors designated by the FSS or 
in such other manner as directed by 
the FSS. 

(c) Notification, Ordering offices 
shall furnish to the Purchase Branch, 
FSS, Room 809, Crystal Mall, Building 
4, Washington, D.C. 20406, the details 
concerning all material instances of 
unsatisfactory performance by the 
contractor, whether or not properly 
adjusted and settled. Ordering offices 
also shall report, as may be directed 
by the FSS, all purchases made 
against the account of a contractor 
placed in default by the FSS. 

PART 1209—PATENTS, DATA, AND 
COPYRIGHTS 

Sec 

1209.000 Scope of Section. 

1209.000-50 Authority. 

1209.000-51 Supply of Patented Compo¬ 
nents as GFP. 

Subpart A—Patent* 

1209.103 Patent Indemnification of Gov¬ 
ernment by Contractor. 

1209.103-4 Waiver of Indemnity by the 
Government. 

1209.110 Reporting of Royalties—Antici¬ 
pated or Paid. 

1209.112 Adjustments of Royalties. 

Subpart B—Rights in Technical and Other Data 
and Copyrights 

1209.202 Acquisition of Rights in Technical 
Data. 

1209.202-50 Reporting of Improper Use of 
Data or Technical Data. 

Subpart C—Foreign License and Technical 
Assistance Agreements 

1209.304 Foreign License and Technical As¬ 
sistance Agreements Between a Domes¬ 
tic Concern and a Foreign Government 
or Concern. 

1209.304-2 Review of Agreements. 


Subpart D—Processing Licenses, Assignments, 
and Infringement Claims 

1209.401 Policy. 

1209.401-50 Processing of Infringement 
Claims. 

Authority: The provisions of this Sub¬ 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202, 2301-2314; DOD Direc¬ 
tive 5105.22, January 5,1977. 

§ 1209.000 Scope of section. 

§ 1209.000-50 Authority. 

The Counsel, DLA, is authorized to 
act for the Director, DLA, on all 
patent, copyright, rights in data and 
trademark matters arising in the DLA. 
Any question on such matters shall be 
referred to the Counsel, DLA. 

§1209.000-51 Supply of patented compo¬ 
nents as GFP. 

Where patented or proprietary com¬ 
ponents are required in end items pur¬ 
chased by DLA activities, particularly 
military type items, consideration may 
be given to furnishing such compo¬ 
nents as Government-furnished prop¬ 
erty. 

Subpart A—Patents 

§ 1209.103 Patent indemnification of gov¬ 
ernment by contractor. 

§1209.103-4 Waiver of indemnity by the 
government 

Specific patents may be excluded in 
accordance with ASPR 9-103.4 only 
with the prior approval of the Coun¬ 
sel, DLA, or the Patent Counsel, DLA. 

§1209.110 Reporting of royalties—antici¬ 
pated or paid. 

Counsel for the procuring activity 
concerned will forward to the Counsel, 
DLA, a copy of each royalty report re¬ 
ceived in accordance with ASPR 9-110 
which indicates that royalties in 
excess of $250 have been paid or are to 
be paid to any person or firm. 

§ 1209.112 Adjustment of royalties. 

The report required by ASPR 9-112 
shall be made to Counsel for the pro¬ 
curing activity concerned who shall 
forward the report to the Counsel. 
DLA, for appropriate action. 

Subpart B—Rights in Technical and 
Other Data and Copyrights 

§ 1209.202 Acquisition of rights in techni¬ 
cal data. 

§ 1209.202-50 Reporting of improper use 
of data or technical data. 

Any direct or indirect charge of im¬ 
proper use of data of technical data re¬ 
ceived by any procuring activity, shall 
be referred to Counsel for the activity 
who will notify and coordinate all ac¬ 
tions on such cases with the Counsel, 
DLA. 
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Subpart C—Foreign License and 
Technical Assistance Agreements 

§ 1209.304 Foreign license and technical 
assistance agreements between a do¬ 
mestic concern and a foreign govern¬ 
ment or concern. 

§ 1209.304-2 Review of agreements. 

Proposed foreign license and techni¬ 
cal assistance agreements between do¬ 
mestic concerns and foreign govern¬ 
ments or concerns forwarded to the 
DLA under the provisions of ASPR 9- 
304.1 shall be referred to the Counsel, 
DLA, for action in accordance with 
ASPR 9-304.2. 

Subpart D—Processing Licenses, 
Assignments, and Infringement 
Claims 

§ 1209.401 Policy. 

§ 1209.401-50 Processing of infringement 
claims. 

(a) Any direct or indirect charge or 
threat of patent, trademark or copy¬ 
right infringement received by any 
procuring activity, shall be referred to 
Counsel for the activity who will 
notify and coordinate all actions on 
such cases with the Counsel, DLA. 

(b) The Counsel, DLA, or the Patent 
Counsel, HQ DLA, are hereby autho¬ 
rized to make acquisitions in accor¬ 
dance with 10 U.S.C. 2386 and to enter 
into agreements in settlement of 
claims under the Foreign Assistance 
Act of 1961 (22 U.S.C. 2356) and 35 
U.S.C. 181-188. Coordination with the 
Departments of the Army, Navy and 
Air Force in the processing and final 
disposition of each claim shall be ef¬ 
fected by the Counsel, DLA or the 
Patent Counsel. HQ DLA. 

PART 1210—BONDS, INSURANCE, 
AND INDEMNIFICATION 

Subport A—Bonds 

Sec. 

1210.112 Execution and Administration of 
Bonds and Consents of Surety. 

Authority: The provisions of this Sub- 
chapter A arc issued under 5 U.S.C. 301; 10 
U.S.C. 125. 133, 2202. 2301-2314; DOD Direc¬ 
tive 5105.22, January 5. 1977. 

Subpart A—Bonds 

§1210.112 Execution and administration 
of bonds and consents of surety. 

(b) Administration. All bonds and all 
consents of surety will be reviewed by 
counsel of the activity for legal suffi¬ 
ciency. The original signed bond shall 
subsequently be retained with the 
original copy of the contract where 
practical. 
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PART 1212—CONTRACTOR 
INDUSTRIAL LABOR RELATIONS 

Subport A—Basic Labor Policies 

Sec. 

1212.101 Labor Relations. 

1212.101- 1 General. 

1212.101- 3 Reporting of Labor Disputes. 
1212.107 Labor Standards Enforcement 

Report. 

Subpart F—Walsh-Healey Public Contracts Act 

1212.604 Eligibility of a Bidder or Offeror. 
1212.650 Exception Not Stated in the Pub¬ 
lications Furnished Contracting Offi¬ 
cers. 

Subpart G—Fair Labor Standards Act of 1938 

1212.702 Suits Against Government Con¬ 
tractors. 

Subpart H—Equal Employment Opportunity 

1212.804 Equal Opportunity Clauses. 
1212.804-50 Equal Employment Opportuni¬ 
ty Compliances Responsibilities. 

1212.807 Affirmative Action Programs. 

1212.808 Compliance Reviews and Clear¬ 
ances. 

1212.808-50 Contractor Compliance. 

Authority: The provisions of this Sub¬ 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202, 2301-2314; DOD Direc¬ 
tive 5105.22. January 5. 1977. 

Subpart A—Basic Labor Policies 

§ 1212.101 Labor relations. 

§ 1212.101-1 General. 

Whenever labor representatives re¬ 
quest permission to enter a DLA in¬ 
stallation on which private contract 
employees are engaged in contract 
work to conduct union business during 
working hours, the commanding offi¬ 
cer may admit such representatives, 
provided (a) the presence and activi¬ 
ties of the labor representatives will 
not Interfere with the progress of the 
contract work involved, and (b) the 
entry of such representatives to the 
installation shall not violate pertinent 
safety or security regulations. Com¬ 
manding officers shall take all neces¬ 
sary action to enforce the above policy 
and facilitate ready access to worksites 
within military installations. One 
method which has met with success in 
appropriate situations is the mainte¬ 
nance by commanding officers of a list 
of labor representatives, who have 
been cleared with regard to safety and 
security considerations and who may 
be admitted into respective installa¬ 
tion to conduct union business. The 
determination as to who are appropri¬ 
ate labor representatives should be 
made by the commanding officer on 
recommendation of the contracting of¬ 
ficer and representatives of the DLA 
Industrial Labor Relations Office 
after consultation with local union of¬ 
ficials. Business offices or desk space 
for labor organizations for solicitation 
of membership, collection of dues, or 
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other business of the labor organiza¬ 
tion not directly connected with the 
contract work, shall not be permitted 
on the installation except for the rou¬ 
tine functions of the working steward 
whose union duties are incidental to 
his assigned job. In the event that a 
commanding officer of an installation 
or the contracting officer or his repre¬ 
sentative denies entry to a labor repre¬ 
sentative for any reason such officer 
shall notify, through channels, the 
DLA Industrial Labor Relations Advi¬ 
sor, HQ DLA. ATTN; DLA-HR. Such 
notification shall include the reasons 
for denial, including names, addresses, 
of representatives denied entry, and 
union affiliation, if known, of such 
representatives. An information copy 
of each notification shall be forwarded 
to HQ DLA, ATTN: DLA-PRS. 

§ 1212.101-3 Reporting of labor disputes. 

The report of labor disputes on DD 
Form 1507, Work Stoppage Report, in 
accordance with ASPR 12-101.3(c). is 
assigned Reports Control Symbol DD 
I&L(AR)1153. 

§ 1212.107 Labor Standards Enforcement 
Report. 

The semiannual report of compli¬ 
ance with and enforcement of the 
labor standards provisions of the 
Davis-Bacon Act and Contract Work 
Hours and Safety Standards Act shall 
be prepared in accordance with ASPR 
12-107 and forwarded to HQ DLA, 
ATTN: DLA-PRS. so as to arrive not 
later than 15 days after the close of 
the reporting period (31 December and 
30 June). 

Subpart F—Walsh Healey Public 
Contracts Act 

§ 1212.604 Eligibility of a bidder or of¬ 
feror. 

(a) In those instances where the con¬ 
tracting officer makes a determination 
of ineligibility as a manufacturer or 
regular dealer, such determination, to¬ 
gether with supporting documenta¬ 
tion, shall be submitted to the Head of 
the Procuring Activity or his designee 
for review and approval. 

(b) In the case of DDMT, DDTC, 
DDOU, DIPEC, DLSC and DASC. the 
review responsibility set forth in 
§ 1212.604 is hereby delegated to the 
Commander concerned, or his desig¬ 
nee, in accordance with § 1201.201-14. 

§ 1212.650 Exception not stated in the 
publications furnished contracting offi¬ 
cers. 

Certain of the exceptions stated in 
the publications furnished contracting 
officers which contain no specific expi¬ 
ration date may have been rescinded 
by the Secretary of Labor since date of 
publication. In case of doubt, inquiry 
may be directed to the appropriate Re¬ 
gional Director. Wage and Hour and 
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Public Contracts Divisions, Depart¬ 
ment of Labor indicated in ASPR 12- 
607. 

Subpart G—Fair Labor Standards Act 
of 1938 

1212.702 Suits against Government con¬ 
tractors. 

Cost-plus-a-fixed-fee contractors and 
subcontractors should be advised that 
immediately upon receipt of process in 
any legal action filed against them 
they must furnish a copy of all papers 
to the contracting officer. An immedi¬ 
ate report of the legal action shall be 
made direct to the Counsel, HQ DLA. 

Subpart H—Equal Employment 
Opportunity 

§ 1212.804 Equal opportunity clauses. 

§ 1212.804-50 Equal employment opportu¬ 
nity compliances responsibilities. 

(a) In all cases in which a Center or 
Depot retains the administration of a 
contract which contains the Standard 
Equal Opportunity clause or an ap¬ 
proved local plan bid conditions, a 
letter of notification of such award 
shall be sent to the cognizant DCASR 
which includes the location in which 
the work is to be performed. The 
DCASR Contract Compliance Office 
(CCO) has the responsibility for insur¬ 
ing contractor compliance with the 
EEO provisions. The letter of notifica¬ 
tion will be marked to the attention of 
the Compliance-Office and will con¬ 
tain the following information. 

(1) Contract number and dollar 
value. 

(2) Contractor name and address. 

(3) Nature of services to be per¬ 
formed. 

(4) Site of work. 

§ 1212.807 Affirmative action programs. 

§ 1212.807-2 Construction contracts. 

The DCASR CCO shall be notified 
of the date, time and place of any pre¬ 
construction conferences so that the 
Compliance Office may have an oppor¬ 
tunity to review the EEO require¬ 
ments with the contractor. 

§ 1212.808 Compliance review and clear¬ 
ances. 

§ 1212.808-50 Contractor compliance. 

(a) Policy Branch, Procurement Di¬ 
vision, Directorate of Procurement 
(DLA-PPR) will issue semi-monthly a 
list of contractors found not in compli¬ 
ance with current Equal Employment 
Opportunity (EEO) regulations. This 
list shall be utilized by DLA contract¬ 
ing elements to determine, from an 
EEO standpoint, the eligibility of a 
contractor for an award. 

(b) DLA PPR will maintain a master 
list of contractors who. for reasons of 
noncompliance with EEO regulations, 
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have been debarred. Notices of debar¬ 
ment/reinstatement will be issued by 
DLA-PPR as they are received. 

(c) Any questions relating to the eli¬ 
gibility of a contractor for awar d 
should be directed to HQ DLA, ATTN: 
DLA-PPR. 

PART 1213—GOVERNMENT 
PROPERTY 

Subport C—Providing Government Property to 
Contractors 

Sec 

1213.301 Providing facilities. 

Subpart E—Competitve Advantage 

1213.501 Policy. 

Authority: The provisions of this Sub¬ 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202, 2301-2314; DOD Direc¬ 
tive 5105.22, January 5,1977. 

Subpart C—Providing Government 
Property to Contractor* 

§ 1213.301 Providing facilities. 

(a) 

U) 

(i) Requests for new facilities will be 
forwarded to HQ DLA, Attn: DLA-P, 
for approval by the Executive Director 
or Deputy Executive Director, Pro¬ 
curement. Sufficient documentation 
will be provided with the request to 
show that the need for supplies or ser¬ 
vices cannot be met by any other prac¬ 
tical means or that the furnishing of 
facilities will be in the public interest. 
Commanders of Defense Supply Cen¬ 
ters, DIPEC, DDMT, DDOU and 
DDTC are authorized to provide exist¬ 
ing facilities under the conditions set 
forth in ASPR 13-301. 

(ii) A copy of the contractor's writ¬ 
ten statement, expressing his unwill¬ 
ingness or financial inability to ac¬ 
quire the necessary facilities with his 
resources, will be included as a part of 
requests for new facilities. A copy of 
the written statement obtained in con¬ 
nection with provision of existing fa¬ 
cilities will be furnished to HQ DLA, 
Attn: DLA-PR, within 15 days after 
receipt from contractor. 

The foregoing actions are not re¬ 
quired when Government facilities to 
be utilized in the performance of a 
DLA contract are in the contractor’s 
possession under a prior authorization. 
(ASPR Case 72-2-2). 

(b) When determination is made 
that solicitations should include an 
offer to furnish existing Government 
facilities because adequate price com¬ 
petition cannot be otherwise obtained, 
the case will be fully documented to 
indicate the basis for such determina¬ 
tion. Referral to HQ DLA, Attn: DLA- 
PR is not required prior to inclusion of 
an offer to provide existing facilities 
except for Approved Plant Equipment 
Packages. Requests for use of equip¬ 
ment included in such packages will be 


processed in accordance with proce¬ 
dures set forth in paragraph 10-403, 
DLAM 4005.1. 

Subpart E—Competitve Advantage 

81213.501 Policy. 

It is DOD policy to eliminate the 
competitive advantage that might oth¬ 
erwise arise from acquisition or use of 
Government production and research 
property. This is accomplished by 
charging rental or by use of rental 
equivalents in evaluating bids and pro¬ 
posals. Within the Defense Logistics 
Agency* the more desirable procedure 
is to develop an evaluation factor 
equal to the rent (ASPR 13-502.2), 
obtain the necessary approvals to au¬ 
thorize rent-free use of the Govern¬ 
ment property and award less the eval¬ 
uation factor. A lower unit cost is 
thereby achieved and procurement 
funds are conserved. Rental monies 
eventually flow back into the U.S. 
Treasury but at the expense of the 
DLA budget. Accordingly, the rental 
procedure will be utilized only when 
absolutely necessary. 

PART 1214—PROCUREMENT 
QUALITY ASSURANCE 

Subpart C—Contract Provisions 

Sec. 

1214.305 Places of performance of Govern¬ 
ment procurement quality assurance ac¬ 
tions. 

1214.305- 2 Government procurement qual¬ 
ity assurance at source. 

1214.305- 3 Government procurement qual¬ 
ity assurance at destination. 

1214.306 Acceptance of supplies or services. 

Subpart D—Government Procurement Quality 
Assurance Actions 

1214.406 Nonconforming supplies and ser¬ 
vices. 

1214.406- 50 Nonconforming supplies and 
services. 

1214.406- 51 Definitions. 

1214.406- 52 Processing of requests for 
waiver. 

Authority: The provisions of this Sub¬ 
chapter A are issued under 5 U.S.C. 301; 10 
UJS.C. 125, 133, 2202, 2301-2314; DOD Direc¬ 
tive 5105.22, January 5, 1977. 

Subpart C—Contract Provisions 

8 1214.305 Places of performance of Gov¬ 
ernment procurement quality assur¬ 
ance actions. 

8 1214.305-2 Government procurement 
quality assurance at source. 

In addition to the provisions of 
ASPR 14-305.2, Government procure¬ 
ment quality assurance actions will be 
performed at source for supplies 
having a critical application. When a 
critical application item is procured 
from a sole source and the supplier 
will not permit source inspection, rec¬ 
ommend this matter be negotiated 
with adequate consideration flowing to 
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the Government, on a case-by-case 
basis, for the added cost of perfor¬ 
mance of the necessary technical in¬ 
spection at destination at a designated 
Government laboratory or at the 
using activity. 

$1214.305-3 Government procurement 
quality assurance at destination. 

Prior to designating that Govern¬ 
ment procurement quality assurance 
actions will be performed at destina¬ 
tion the contracting officer shall de¬ 
termine that the: 

(a) depot or receiving activity has 
the technical ability to perform the in¬ 
spections; 

(b) necessary technical data, specifi¬ 
cations, blue prints, etc., are available 
at the receiving point or will be fur¬ 
nished the receiving activity prior to 
receipt of the supplies; and 

(c) equipment required to perform 
the inspection is available at the re¬ 
ceiving point. 

§1214.306 Acceptance of supplies or ser¬ 
vices. 

<c) When it is desirable, based upon 
the criteria contained in ASPR 14- 
306(c), to use a contractor’s certifica¬ 
tion that supplies conform to contract 
requirements either as additional as¬ 
surance to inspection or as the sole 
basis for acceptance without prior 
Government inspection, the following 
will apply: 

(1)A clause worded substantially as 
follows will be inserted in the contract: 

Certificate of Conformance (DLA 
1975 MAY). 

(a) Unless specified otherwise in the 
contract award, the contractor is re¬ 
quired to deliver the supplies to be 
furnished hereunder with a “Certifi- 
cate of Conformance” when inspection 
and acceptance is at destination, and, 
at the option of the Government Con¬ 
tract Administration Office, may be 
required to deliver the supplies with a 
“Certificate of Conformance” when in¬ 
spection and acceptance is at source. 
The contractor signed certificate shall 
be attached to or included on the top 
copy of the DD 250 or 1155 copies dis¬ 
tributed to the payment office. Where 
acceptance is at destination, a copy of 
the signed certificate shall also be at¬ 
tached to or entered on copies of the 
DD 250. DD 1155 or other appropriate 
documents accompanying the ship¬ 
ment. This certificate shall read as fol¬ 
lows: 

“I hereby certify that on (Date) 

-- the (contractor's name) 

-- shipped the supplies 

called for by Contract No. DLA 

-via (carrier)-on 

(Bill of Lading or Shipping Document) 


in accordance with all applicable re¬ 
quirements for shipment. I further 
certify that the supplies are of the 
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quality specified and are In all respect 
in conformance with the contract re¬ 
quirements, including specifications 
and/or drawings, preservation, packag¬ 
ing, packing and marking require¬ 
ments; physical item identification 
(part number), and in the quantity 
shown on this, or the attached accep¬ 
tance document.” 

Date of Execution: --- 

Signature - 

Title:- 

(2) The execution of the COC as a 
condition for acceptance by the Gov¬ 
ernment is advantageous because of 
the reduction in time and cost of Gov¬ 
ernment inspection without reducing 
the quality of supplies received. The 
contractor’s COC is used principally 
(i) as an alternative to Government 
procurement quality assurance at 
source, (in this instance the contract 
should specify inspection and accep¬ 
tance at destination); (ii) at the option 
of the Government Contract Adminis¬ 
tration Office when inspection and ac¬ 
ceptance are at source and the value 
of supplies or the condition of pur¬ 
chase, delivery, or receipt or use there¬ 
of makes it desirable to have addition¬ 
al assurance that supplies conform to 
contract requirements; and (iii) at the 
option of the Government Contract 
Administration Office, when inspec¬ 
tion and acceptance are at source and 
COC is used as the sole basis for ac¬ 
ceptance for supplies shipped directly 
to bases in CONUS and overseas. 

(3) The inclusion of post acceptance 
remedies in the COC clause is not ap¬ 
propriate. Post acceptance remedies 
for purchase orders (ASPR 3-608) are 
limited to the commercial warranty on 
the reverse side of DD Form 1155. For 
other contracts which include the in¬ 
spection clause in ASPR 7-103.5, in¬ 
spection rights of the Government are 
cut off after acceptance of supplies 
except as regard latent defects, fraud 
or such gross mistakes as amount to 
fraud. If post acceptance rights are de¬ 
sired. warranty clauses should be pre¬ 
pared in accordance with criteria of 
ASPR 1-324 for inclusion in the con¬ 
tract. 

(4) The use of such terminology as 
“inspection and acceptance by COC” is 
improper and is not authorized. The 
place of acceptance, as determined 
under the criteria set forth in ASPR 
14-305, 14-307 and 14-308, shall be 
clearly stated on the contract or pur¬ 
chase order. Except as authorized 
under Fast Pay procedures, acceptance 
by the contracting officer is required 
prior to payment. The COC and the 
Fast Pay procedure, ASPR 3-606 are 
separate and distinct concepts and will 
not be combined in any manner. 

(5) When a contract or purchase 
order is assigned to a Contract Admin¬ 
istration Office (CAO) for inspection 
and acceptance at source, the CAO’s 
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right to base its acceptance upon 
actual inspection of the supplies shall 
not be abridged. The insertion of a 
COC clause that requires the CAO to 
accept the supplies based solely upon 
a COC is not authorized. The CAO 
shall be given the options of perform¬ 
ing inspection and/or based upon con¬ 
tractor’s reputation or past perfor¬ 
mance, requiring the contractor to fur¬ 
nish a COC for use as additional assur¬ 
ance or as the sole basis for acceptance 
of supplies and services. 

Subpart D—Government Procurement 
Quality Assurance Actions 

§ 1214.406 Nonconforming supplies and 
services. 

§ 1214.406-50 Nonconforming supplies and 
services. 

(a) ASPR 14-406 states that it is 
Government policy that supplies 
which do not conform in all respects 
to the contract requirements should 
be rejected, but provides for excep¬ 
tions when acceptance of such noncon¬ 
forming supplies is in the interests of 
the Government (e.g., for reasons of 
economy or urgency). This ASPR 
guidance provides the basis for the 
contractor practice of requesting 
waiver of nonconformances in supplies 
that have been tendered to and reject¬ 
ed by a Government quality assurance 
representative. 

(b) It is DLA policy that the grant¬ 
ing of waivers shall be emphatically 
discouraged in all cases where the con¬ 
tractor is at fault in producing the 
nonconforming supplies. 

(c) For supplies having minor non¬ 
conformances, as defined below, con¬ 
tractor requests for waiver shall be re¬ 
jected except in those few cases where 
it is clearly advantageous to the Gov¬ 
ernment to accept the nonconforming 
supplies and they are suitable “as is” 
for the intended use or the nonconfor¬ 
mance results in a superior product. 

(d) For supplies having major non¬ 
conformances, as defined below, the 
final determination as to their suit¬ 
ability for use is the responsibility of 
the activity responsible for technical 
requirements. The concurrence of 
such technical activity shall be ob¬ 
tained before waiver of a major non¬ 
conformance is granted. 

§1214.406-51 Definitions. 

(a) Nonconforming Supplies . Those 
supplies which contain one or more 
departures from contractual require¬ 
ments. Nonconformances are catego¬ 
rized as follows: 

(1) Major Nonconformance . The fail¬ 
ure to conform adversely affects one 
or more of the following major areas: 
(i) performance; (ii) durability; (iii) re¬ 
liability, interchangeability or main¬ 
tainability of the item or its repair 
parts; (iv) effective use or operation; 
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(v) weight or appearance (where a 
factor); or (vi) health or safety. 

(2) Minor Nonconformance. The fail¬ 
ure to conform does not adversely 
affect any of the major areas listed 
above. However, when several minor 
nonconformances exist on a single 
item, a determination will be made as 
to whether the cumulative effect is, in 
reality, a major nonconformance. 

<b) Request for Waiver. A request for 
acceptance of nonconforming supplies 
or services which is prepared by a con¬ 
tractor on his own form or letterhead, 
unless a specific form is designated by 
contract. 

(c) Waiver. A written authorization 
to accept an item which during pro¬ 
duction or upon being offered to the 
Government for inspection and accep¬ 
tance is found to depart from specified 
requirements, but nevertheless is con¬ 
sidered suitable for use “as is.” 

§ 1214.406-52 Processing of requests for 
waiver. 

The procuring contracting officer 
(PCO) shall: 

(a) Process requests for waiver expe¬ 
ditiously to avoid production delays 
and possible claims against the Gov¬ 
ernment. and to assure full utilization 
of the technical information obtained 
as a result of waivers. 

(b) Ascertain whether the contrac¬ 
tor's request for waiver was forwarded 
through the administrative contract¬ 
ing officer (ACO) and includes the 
ACO's recommendations for approval 
or disapproval. The PCO must have 
the ACO’s comments and recommen¬ 
dations in order to properly evaluate a 
request for waiver. Conversely, the 
ACO must be fully apprised of the re¬ 
quest for waiver in order to assure 
that the contractor has taken action 
to correct and prevent recurrence of 
the conditions causing the nonconfor¬ 
mance. Therefore, requests for waiver 
submitted directly to the PCO shall be 
returned to the contractor for resub¬ 
mission through the ACO, except in 
those situations where time is an es¬ 
sential element. In such cases, the 
ACO’s recommendations will be ob¬ 
tained by the most expeditious means 
available. 

(c) Ascertain the supply position of 
the item and the effect that rejecting 
the request for waiver will have on the 
delivery schedule. 

(d) Refer the request for wavier to 
the quality element of the DSC for 
evaluation and recommendations. The 
quality element shall serve as the 
technical support focal point for 
waiver actions at the DSC’s. 

(e) Make a determination, based on 
the above, as to whether the request 
for waiver should be accepted (if a 
minor nonconformance), rejected or 
referred to the appropriate technical 
activity for concurrence. 

(f) Modify those contracts under 
which nonconforming supplies are ac¬ 
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cepted to provide for an equitable 
price reduction or other consideration. 
In the case of minor nonconfor¬ 
mances, the contract shall not be 
modified except when it appears that 
the price reduction or other consider¬ 
ation accruing to the Government will 
exceed the administrative cost to the 
Government of processing a contract 
modification (normally $100), or the 
best interests of the Government oth¬ 
erwise require that the contract be 
modified. 

(g) Consider repetitive requests for 
waiver as a factor when making deter¬ 
mination of a contractor’s responsibil¬ 
ity. 

PART 1215—CONTRACT COST 
PRINCIPLES AND PROCEDURES 

Subpart A—Applicability 

Sec. 

1215.107 Advance agreements on particular 
cost items. 

Authority: The provisions of this Sub- 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202. 2301-2314; DoD Direc¬ 
tive 5105.22, January 5,1977. 

Subpart A—Applicability 

§ 1215.107 Advance agreements on par¬ 
ticular cost items. 

(e) The ASPR Committee will cause 
a master list to be published annually 
which will contain the names of com¬ 
mercial contractors, nonprofit institu¬ 
tions, and educational organizations 
operating under negotiated overhead 
rates (ASPR 3-700) for cost reimburse¬ 
ment type contracts and contractors 
selected for tri-service departmental 
negotiation of advance agreements for 
independent research and develop¬ 
ment and bid and proposal costs 
(ASPR 15-107, 15-205.35 and 15-205.3). 
Interim changes will be published as 
required and will show only the specif¬ 
ic additions, deletions, or changes that 
have occured. 

(f) HQ DLA receives and will retain 
copies of reports/amendments of ne¬ 
gotiated overhead rates and advance 
agreements for independent research 
and development, and bid and propos¬ 
al costs for the entities on this master 
list. HQ DLA (DLA-PPP) will provide 
copies to DSCs upon request. 


PART 1216—PROCUREMENT FORMS 

Subpart A—Forms for Supply and Sorvlces 
Contracts 

Sec. 

1216.104 Instructions for preparation of 
forms for advertised and negotiated 
supply and services contracts (standard 
forms 33, 26, 30 and 18). 

1216.104- 1 General. 

1216.104- 2 Solicitation, offer, and award 
(standard form 33). 

Subpart C—Purchaso and Oolivory Order 
Forms 

1216.350 Blanket purchase agreement de¬ 
livery ticket (DLA Form 470). 


Sec. 

1216.350- 1 General. 

1216.350- 2 Procedure. 

1216.350- 3 General instructions for prepar¬ 
ing the blanket purchase agreements de¬ 
livery ticket. 

Subpart H—Miscellaneous Forms 

1216.850 Special quality assurance instruc¬ 
tions. 

1216.850- 1 General. 

1216.850- 2 Conditions for use. 

1216.850- 3 Procedures. 

1216.850- 4 General instructions for prepar¬ 
ing the special quality assurance instruc¬ 
tion form. 

1216.851 Request for contract review/ap¬ 
proval (DLA Form 677). 

1216.851- 1 General. 

1216.851- 2 General instructions for prep¬ 
aration of DLA Form 677. 

1216.852 Contract file content list (DLA 
Form 678). 

1216.852- 1 General. 

1216.852- 2 General instructions for prep¬ 
aration and use of DLA Form 678. 

1216.853 Loan agreement for government 
property (DLA Form 491). 

1216.854 Record of set-aside action (DLA 
Form 1360). 

1216.854- 1 General. 

1216.854- 2 General instructions for prep¬ 
aration and use of DLA Form 1360, May 
1976. 

Authority: The provisions of this Sub¬ 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202, 2301-2314; DOD Direc¬ 
tive 5105.22, January 5. 1977. 

Subpart A—Forms for Supply and 
Services Contracts 

§1216.104 Instructions for preparation of 
forms for advertised and negotiated 
supply and services contracts (standard 
forms 33, 26, 30 and 18), 

§ 1216.104-1 General. 

(a) “Continental United States” is as 
defined in JCS Pub. 1; i.e., CONUS is 
limited to the 48 contiguous states and 
the District of Columbia, and excludes 
Alaska and Hawaii. 

§ 1216.104-2 Solicitation, offer and award 
(standard form 33). 

Instructions for block entries are as 
follows: 

Block Number , Title and/or 
Instructions 

9—Time for receipt of offers. The 
terms “Standard Time” and “Day¬ 
light Savings Time” or abbrevia¬ 
tions thereof shall not be used in 
DLA Solicitations. In lieu thereof, 
the terms “Local time at the place 
of bid opening” or “local time at 
the place where proposals are re¬ 
ceived” shall be used. The first 
sentence of Block 9 on the SF 33 
(For an IFB would now read as fol¬ 
lows: “Sealed offers in original and 
. . . copies for furnishing the sup¬ 
plies or services described in the 
schedule will be received at the 
place specified in Block 8, OR IF 
HAND CARRIED, IN THE DE- 
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POSITORY LOCATED IN Build¬ 
ing 4, 4DI75, until 1:00 PM. local 
time at the place of bid opening, 25 
May 1977/' 

Subpart C—Purchase and Delivery 
Order Forms 

§ 1216-350 Blanket purchase agreement 
delivery ticket (DLA Form 470). 

This form may be used when sup¬ 
plies or services are procured by means 
of a blanket purchase agreement 
(BPA). (See ASPR 3-605.3(f)(vi).) 

§ 1216.350-1 General. 

The Blanket Purchase Agreement 
Delivery Ticket is a cut sheet form and 
is designed to be used by the vendor as 
an acknowledgment of a call, notice of 
shipment, packing list, and invoice. 
This form eliminates the need for 
preparation by the contractor of sepa¬ 
rate forms for these purposes. Also, 
Government personnel requiring in¬ 
formation on these forms will receive 
it on a standard format. 

§ 1216.350-2 Procedure. 

A supply of the forms may be pro¬ 
vided by the Center to each contractor 
who has entered into a blanket pur¬ 
chase agreement with the Center. 
Upon the placing of a call the contrac¬ 
tor may be required to complete the 
BPA delivery ticket based on informa¬ 
tion contained in the written or oral 
call in accordance with detailed 
instructions to be provided by the 
Center. 

§ 1216.350-3 General instructional for pre¬ 
paring the blanket purchase agreement 
delivery ticket. 

After the placing of each call, com¬ 
plete the call, complete the form in ac¬ 
cordance with the general instructions 
below and any specific instructions 
you may receive with the placing of 
the call. Entries should be typed. 

(a) Block 11. This is the date the 
supplies are to reach destination, not 
the date you make shipment. Convert 
the number of delivery days you of¬ 
fered to an actual date. For example, 
if you offered a 30 day delivery and re¬ 
ceived the oral or written call on Octo¬ 
ber 1, enter 10/31/76 as the required 
date. 

(b) Block 12. This is the date the 
supplies are to be shipped, not deliv¬ 
ered. 

(c) Blocks 13 through 19. Informa¬ 
tion for these blocks will be furnished 
by the Center at the time of the call. 
Enter the name and address of the 
consignee in Block 15. 

(d) Blocks 21 through 23. Entries in 
these blocks will be made at the time 
of shipment. Enter actual date 
shipped or delivered. No partial ship¬ 
ments to a particular destination may 
be made. If more than one shipment is 
made against a call, prepare 2 copies 
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of this form for each shipment. Copies 
of the shipping documents may be at¬ 
tached as an alternative to completing 
Blocks 21 and 22. 

(e) When using the form as an AC¬ 
KNOWLEDGMENT OF CALL. Place 
a check mark on “•” copies of the 
form in the box “ACKNOWLEDG¬ 
MENT OF CALL” (Block 9). 

(f) When using this form as a 
NOTICE OF SHIPMENT. Place a 
check mark in the box “PACKING 
LIST” (Block 9) on copies of the 
form in the box “NOTICE OF SHIP¬ 
MENT” (Block 9). 

(g) When using the form as a PACK¬ 
ING LIST. Place a check mark in the 
box “PACKING LIST” (Block 9) on 

copies of the reproduced form for 
each consignee. Be sure Blocks 21 
through 23 have been completed, as 
applicable, on the forms used. Send 
copies to each consignee by placing 
copies inside the container or in an en¬ 
velope attached to the exterior of the 
container. 

(h) When using this form as an IN¬ 
VOICE. At the end of the billing 
period, fill in copies of the repro¬ 
duced form which includes the ship¬ 
ment data for all destinations of that 
call as follows: 

(1) Place a check mark in the box 
marked INVOICE (Block 9) of each 
copy of the form. 

(2) Sign and date Blocks 24 and 25 of 
the top copy only of the form. If the 
Blanket Purchase Agreement under 
which this call was issued does not 
provide for the fast payment proce¬ 
dure, the top copy must contain the 
signature and date (Blocks 27A and 
27B) of the authorized Government 
representative receiving and/or ac¬ 
cepting for the Government. 

The number required shall be in 
accordance with the needs of the 
Center. 

Subpart H—Miscellaneous Forms 

§ 1216.850 Special quality assurance 
instructions. 

§ 1216.850-1 General. 

The special quality assurance in¬ 
struction form is designed to be used 
by the procurement contracting offi¬ 
cer (PCO) and his quality assurance 
technical specialist to inform the 
Quality Assurance Representative 
(QAR), through the contract adminis¬ 
tration office (CAO), to whom the con¬ 
tract is assigned, of pertinent contract 
requirements and to provide him with 
the available quality history of the 
product and the contractor. The form 
also provides the QAR with the name, 
address and phone number of the cog¬ 
nizant technical specialist in the 
Center. 

§ 1216.850-2 Conditions for use. 

The Special Quality Assurance In¬ 
struction Form (DLA Form 970) is to 
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be used on all procurements of critical 
items. 

§ 1216.850-3 Procedures. 

When items that have been identi¬ 
fied as having a critical application in 
accordance with DLAR 3200.3. Identi¬ 
fication, Processing and Procurement 
of Items with Critical Application, are 
to be procured, the appropriate De¬ 
fense Contract Administration Ser¬ 
vices (DCAS) field activities or other 
agencies having inspection cognizance 
shall be alerted through use of DLA 
Form 970, regardless of the dollar 
value of the item or contract. Two 
copies of the completed form will be 
forwarded to the appropriate DCAS 
field activity as shown in DOD 
4105.59-H, Directory of Contract Ad¬ 
ministration Services Components. 
The copies will be sent to the cogni¬ 
zant CAO quality assurance staff or 
attached to DCASR copies of the con¬ 
tracts at the time of contract distribu¬ 
tion. 

§ 1216.850-4 General instruction*! for pre¬ 
paring the special quality assurance in¬ 
struction form. 

Instructions for block entries are as 
follows (Entries should be typed): 

Block Number , Title and/or 
Instructions 

8— Contract Quality/Inspection Re¬ 
quirements— Identify the contract 
quality/inspection requirements 
using ASPR 14-301 as a guide. 

9— Certificate of Conformance— Indi¬ 
cate “Required” when the contract 
states that COC may be used as 
the sole basis for acceptance. Indi¬ 
cate “Optional” when the contract 
states that COC may be used as an 
element incident to acceptance by 
the CAO. 

10— Item Use— Use when applicable. 

11— Authority for Acceptance of Non- 
conforming Supplies and Services 
is Withheld in Accordance with 
ASPR 14-406(b)(ii)— In accordance 
with ASPR 14-406(b)(ii) use only 
when PCO retains authority. 

12— Special Contractor Examinations 
and Tests— Identify any special 
contractor examinations and tests 
the QAR should witness or moni¬ 
tor closely. Also, identify any spe¬ 
cial contractor examinations and 
tests for which the DSC quality as¬ 
surance element desires to be pre¬ 
sent. 

13 and 13a—To inform the QAR when 

and for what purpose DSC techni¬ 
cal representatives will participate 
in the contractor test program. 

14 and 14a—To provide verification 
test requirements and laboratory 
address. 

15— Product Quality History— To pro¬ 
vide QAR with pertinent details of 
product that would alert him to 
possible trouble areas. 
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16— Contractor Quality History —'To 
provide QAR with a pertinent, 
general summary of the contrac¬ 
tor's past performance, where the 
performance may affect the qual¬ 
ity of the supplies or services being 
procured. Statements which be¬ 
cause of their sensitive nature, 
would have to be classified as “For 
Official Government Use Only” 
will be avoided. If sensitive data 
must be provided the QAR, a state¬ 
ment to the following effect will be 
included: “The QAR should con¬ 
tact the individual shown in Block 
18 for specific details relating to 
the quality history of the contrac¬ 
tors 

17— Remarks —Identify any additional 
information or clarifying remarks 
which may be useful to the QAR 
that are not provided elsewhere on 
the form”. 

18— DSC Contract for Quality Assur¬ 
ance— Enter name, address and 
phone number of DSC specialist in 
Technical Operations assigned to 
the commodity. 

§ 1216.851 Request for contract review/ap¬ 
proval (DLA Form 677). 

§ 1216.851-1 General. 

DLA Form 677 shall be used as pre¬ 
scribed in §1201.542-3. Requests for 
contract review/approval shall be ad¬ 
dressed to the attention of DLA-PC. 

§ 1216.851-2 General instructions for 
preparation of DLA form 677. 

Instructions for block entries are as 
follows: 

1/la—Insert the subparagraph 
number of § 1201.452-2(a) that is 
applicable to the type of action for 
which approval is being requested. 
Place an “X“ in the appropriate 
block to signify that the proposed 
' action is either a new contract or a 
modification of an existing con¬ 
tract and, if the latter, the basis 
for the modification. 

2/2a—Insert the date of expiration of 
the bid or proposal, or the date by 
which existing contract terms re¬ 
quire exercise of the option. If the 
date entered allows less than thir¬ 
teen calendar days from date of 
dispatch of the request (as entered 
in Block 16a), the request is to be 
considered a request for expedited 
review, and the block provided (2a) 
is to be checked. The reason for re¬ 
quiring expedited review is to be 
given in Block 14; e.g., explain why 
an extension of the bid or proposal 
cannot be obtained or should not 
be requested. If the date entered 
allows thirteen calendar days or 
more, but an expedited review is 
desired, the same procedure should 
be followed. 

3—Describe the type of contract brief¬ 
ly to identify the terms governing 
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quantity, price and delivery, e.g.. 
Firm Fixed Price (FFP), Require¬ 
ments—Fixed Price, with EPA 
(Rqmts—FP w/EPA). 

4/4a/4b/4c—If more than one CLIN is 
applicable because of different des¬ 
tinations (FOB destination), cite 
total quantity and give the unit 
price range. If both fob origin and 
fob destination prices are applica¬ 
ble, give the total quantity applica¬ 
ble to each, with the applicable 
prices/price ranges. When services 
are described, include the location 
of performance and the period 
during which services will be per¬ 
formed. 

5/5a/5b—Check the applicable block 
to indicate whether the authority 
for purchase is a Center generated 
purchase request (PR) or a service 
generated military interdepart¬ 
mental purchase request (MIPR). 
IOM’s requesting establishment of 
requirement contracts are to be 
considered as PRs. Requests for 
procurement action by a military 
service on other than the pre¬ 
scribed MIPR form are to be con¬ 
sidered as MIPRs. The receipt 
dates desired in 5a and 5b are: (a) 
for PRs the date of receipt in Pro¬ 
curement; (b) for MIPRs the date 
of receipt in the Center. 

6a/6b/6c—Solicitation number(s) and 
amendment number(s) are to be 
listed, with issue and opening/clos¬ 
ing dates applicable. 

7/7a/8—Self-explanatory. 

9/9a/9b—If the action proposed is on 
a definite quantity, firm fixed 
price basis, check “actual". For all 
other types, check “estimate". The 
total dollar value to be entered is 
that shown on the face of the pro¬ 
posed contract as the total 
amount, or total estimated amount 
of the action. If the action is a 
modification, only the amount, 
actual or estimated, of the modifi¬ 
cation is to be entered. Under 9b 
give the fixed dollar amount to be 
obligated by the contract execu¬ 
tion for which funds have been 
committed. 

9c/9d—If Government facilities are to 
be provided under the contract, 
check the GFP block. If facilities 
are being furnished rent free, 
insert “Rent Free" in lieu of dollar 
value. If facilities are being fur¬ 
nished on a rental basis, give the 
anticipated dollar amount of 
rental based on the proposed con¬ 
tract delivery schedule. If material 
is to be furnished, check the GFM 
block. If the material is being fur¬ 
nished by the bailment method, 
give the total estimated value of 
the material included in the total 
contract price. If GFM is not being 
provided by the bailment method, 
insert “N/A" in block 9d. 

10—For Small Business Restricted Ad¬ 
vertising, check negotiated, insert 


the applicable authority and add 
“SBRA". For options, enter the in¬ 
formation applicable to the basic 
contract. 

11—If option is to a service contract to 
be extended without change in 
quantity of work covered, insert 
N/A after maximum %. 

12a/12b—In block 12a, include the 
number of concerns to whom so¬ 
licitations were sent as the result 
of individual requests, after issu¬ 
ance of the initial solicitation. 
Note that 12b requires the number 
of responsive bids/proposals. 

13a/ 13b—Self-explanatory. 

13c/13d—The price analysis, whether 
prepared by the cost and pricing 
element or by the contracting ele¬ 
ment. will be inserted under TAB 
22 of the contract file and will in¬ 
clude (i) the quantities, unit prices, 
fob points of preceding procure¬ 
ments (at least two); (ii) the basis 
for determining price reasonable¬ 
ness on the preceding procure¬ 
ments listed; and (iii) the increase/ 
decrease in prices of the proposed 
contract as compared to the pre¬ 
ceding procurements. The percent¬ 
age relationship of the proposed 
price to the immediately preceding 
procurement will be shown in 
Block 13d. If the procurement is 
the first by DLA and information 
on prior procurements is not ob¬ 
tainable, a brief description of the 
efforts made to obtain prior pro¬ 
curement information will be in¬ 
cluded in Remarks (Block 14) and 
any back-up documentation includ¬ 
ed under TAB 22. 

14-16—Self-explanatory. 

17—Enclosure blocks to the DLA 677 
have been prechecked. The con¬ 
tract file forwarded will contain all 
documents/papers which comprise 
the official contract file up to the 
date of the request, HQ DLA will 
review on the basis that there are 
no other applicable documents to 
be added to the official contract 
folder, unless the DLA Form 677 
(Remarks Block 14) indicates that 
additional documentation is being 
obtained. The HQ DLA file copy to 
be provided is to contain the fol¬ 
lowing: (A complete duplicate file 
will not be provided .). 

(a) A copy of the DLA Form 677 re¬ 
quest to include the names of signa¬ 
tures to the request, and the dates of 
the signatures. 

(b) A copy of the DLA Form 678 
which is identical to that in the con¬ 
tract file. 

(c) A COMPLETE copy of the pro¬ 
posed contract, modification. When 
the request covers a proposed contract 
modification to a contract (or modifi¬ 
cation) which has been previously re¬ 
viewed and approved by HQ DLA, the 
basic contract, or previously approved 
modification need not be provided; 
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however, any modifications made sub¬ 
sequent to the last HQ DLA review 
will be included. 

(d) When applicable, a copy of the 
determination and findings authoriz¬ 
ing negotiation. 

(e) A copy of the price analysis/con¬ 
tracting officer’s determination of 
price reasonableness and, where appli¬ 
cable, a copy of the record of prenego¬ 
tiation review and the price negotia¬ 
tion memorandum. Should any of 
these documents refer to other docu¬ 
ments in the official contract file for 
detail information, or depend on such 
documentation as the source of infor¬ 
mation a copy of those documents will 
also be included (this includes DC AS/ 
DCAA reports, and preaward survey 
reports if applicable). 

General 

1. Should the space allotted on the 
DLA Form 677 be insufficient, the ad¬ 
ditional information is to be included 
on a plain sheet of paper identified as 
Sheet Nr.2, etc., to DLA 677, Contract 
Nr. (as shown under Block Nr. 8). The 
total number of pages will be shown in 
the space provided at the bottom of 
DLA Form 677. 

2. The reverse of DLA Form 677 will 
be used both for replies to requests for 
preaward approvals (Section I) and to 
return contract files submitted as re¬ 
quested for post award review (Section 
II). When a post award review has 
been made, remarks previously fur¬ 
nished by separate letter will be in¬ 
cluded in the “Remarks” space on the 
DLA Form 677 reverse. 

§ 1216.852 Contract file content list (DLA 
Form 678). 

§ 1216.852-1 General. 

DLA Form 678 shall be used as pre¬ 
scribed in § 1201.452-3. 

§ 1216.852-2 General instruction!} for 
preparation and use of DLA Form 678. 

(a) Filing Instructions. 

(1) Contract file sections will be 
identified by inclusion of a divider an¬ 
notated with the Section Identifica¬ 
tion and Title, e.g., “Section A—Plan¬ 
ning and Solicitation.” Sections A and 
B will be filed on the left side of the 
file folder with Section A on the 
bottom. Sections C and D will be filed 
on the right side of the file folder with 
Section C on the bottom. 

(2) The lowest numbered TAB 
within each Section will be placed at 
the bottom of that Section. When mul¬ 
tiple documents are present under a 
number TAB. i.e., correspondence, 
memoranda, etc., they will be filed 
chronologically with the most recent 
document on top. 

(3) It is impossible to enumerate all 
of the factors or conditions w'hich may 
require specific documentation over 
and above that normally required. 


Therefore, as circumstances dictate, 
contracting officers will describe, 
under the appropriate "blank” TAB 
Nos., e.g., Nos. 14-17; 29-32, etc., such 
documentation as may be peculiar to 
the procurement involved and file 
same in the analagous contract file 
section. 

(b) Contract Documentation — 

(1) The documents identified on 
DLA Form 678 are those which are 
normally required to support an adver¬ 
tised/negotiated procurement action, 
other than a small purchase. The file 
sections provided establish the logical 
procurement cycle sequence of docu¬ 
mentation. The completed file will 
constitute a complete chronological 
history of the transaction and permit 
ready reconstruction of the actions 
taken in processing the procurement. 

(2) The following Sections discuss 
those elements of contract documenta¬ 
tion which merit special attention and 
indicate documentation requirements 
which are most frequently "over¬ 
looked”: 

(I) Section A —Planning and Solici¬ 
tation: 

(A) Tab No. 1 PR/MIPR. The con¬ 
tract file must reflect the manner and 
extent to w r hich the needs of the re¬ 
quiring activity have been met. It is es¬ 
sential, therefore, that in addition to 
the basic purchase authority, any 
changes and justification therefor be 
included under this Tab. In the case of 
amendments, the basis for change 
must be evidenced, e.g., in those in¬ 
stances w'here items on the purchase 
request have been completely lined 
out or quantities changed, indication 
must be made of the identity or au¬ 
thority of the individual or activity 
which requested/authorized the 
change. In other instances where con¬ 
tracts have been issued calling for 
something other than that specified 
on the PR/MIPR explanation must be 
included as to the authority /approval 
for the change and from whom re¬ 
ceived. Memoranda must adequately 
identify individuals referred to in 
memoranda, e.g., statements such as 
"this was discussed with and con¬ 
curred in by Mr. Smith in Supply” are 
inadequate. An individual’s full name, 
title or position and his relationship to 
the subject matter of the memoran¬ 
dum must be clearly established; this 
is of particular importance should post 
award questions arise. Requirements 
should be revalidated in those in¬ 
stances where excessive time has 
elapsed between the issuance of the 
Purchase Directive and consummation 
of the contract. 

(B) Tab No. 2 Specification/Draw¬ 
ing. These documents in many in¬ 
stances either dictate source selection 
or indicate to the contracting officer 
the extent of possible competition. 
Any change either prior or subsequent 
to solicitation may affect final source 


selection. When such changes are ef¬ 
fected. explanatory memorandum (or 
actual documentation supporting the 
change) must be included in the file 
indicating as a minimum (I) the basis 
and authority for initiating specifica¬ 
tion/drawing change ( 2) coordination 
received from appropriate technical 
personnel and (J) approval/concur¬ 
rence of the requiring activity. When 
specification/drawing changes are ini¬ 
tiated/confirmed by the requiring 
agency on a PR/MIPR amendment, 
the documentation should be included 
in Tab No. 1 with an annotation in 
Tab No. 2 identifying the amendment 
number. 

(C) Tab No. 3 Procurement Plan 
( 1201.2100-1 ). The Procurement Plan 
will include, as a minimum, the infor¬ 
mation included in § 1201.2102. The 
use of preprinted forms for this pur¬ 
pose is acceptable. 

(D) Tab No. 4 Determination and 
Findings (Authority to Negotiate). The 
determination to negotiate is governed 
by specific facts inherent in a pro¬ 
posed procurement; the D&F must in¬ 
clude those facts which will clearly 
and convincingly establish that the 
use of formal advertising w r ould not be 
practical. The information provided 
must be explicit, current (revised in 
those instances where requirements 
have changed subsequent to issuance 
of the initial D&F) and accurate as to 
(i) format (ASPR, Appendix J, Part 
503, (ii) citation of appropriate negoti¬ 
ation authority ASPR 3-201 through 
3-217), (iii) estimated dollar amount, 
including where applicable, the value 
of proposed option quantities and (iv) 
appropriate signatory authority and 
date. Each D&F must reflect the cir¬ 
cumstances peculiar to the instant 
procurement. The use of previous 
D&Fs as a "model” often results in in¬ 
accuracies and the necessity to reac¬ 
complish the D&F. 

(E) Tab No. 5 Nonpersonal Services 
Determination. A statement by the 
contracting officer that the services 
proposed for procurement have been 
determined to be nonpersonal in 
nature is not sufficient to meet the re¬ 
quirements of ASPR 22-102.4. Such 
determination must include the rea¬ 
sons and all of the facts which were 
deemed to substantiate the nonper¬ 
sonal aspect of the services; examples 
of criteria for characterizing services 
as nonpersonal rather than personal 
are set forth in ASPR 22-102.3. 

(F) Tab No. 6 DOL Wage Determina¬ 
tion. Department of Labor Wage De¬ 
terminations are normally effective 
for a period of 120 days after issuance 
and must be in effect at the time of so¬ 
licitation and at the time of award. 
When it is necessary to obtain exten¬ 
sions on determinations in order to 
carry them through the period until 
award is to be made, the documenta¬ 
tion authorizing such extension by the 
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Department of Labor must be included 
under this Tab. 

(G) Tab No. 7 Small Business/Labor 
Area Determination. The determina¬ 
tions required under ASPR 1-706 and 
1-804.1 must be accurate and complete 
insofar as the reason given for not 
having a small business or labor sur¬ 
plus area set aside. Statements such as 
“a set-aside was not considered be¬ 
cause of insufficent quantity” must be 
supported. Statements such as "no 
known source located in labor surplus 
area” must be based on historical and 
current facts. The information includ¬ 
ed in this determination must accu¬ 
rately reflect the consideration given 
to compliance with ASPR 1-706.1 and 
1-804.1; the information included 
therein imposes, in turn, a responsibil¬ 
ity to make a realistic evaluation of re¬ 
quirements and a current review of 
possible sources to substantiate the in¬ 
formation used in determining the 
proposed procurement method. 

(H) Tab No. 10 Source List The list 
of sources initially solicited and those 
to whom solicitations were subse¬ 
quently issued as a result of requests 
are to be included; in the latter case, 
the date requested solicitation was 
issued will be indicated. Where it is 
clear that a single source of supply 
exists, the reason for soliciting any ad¬ 
ditional firms will be included under 
this Tab. 

(I) Tab No. 13 IFB/RFP & Amend • 
ment The contract file must include 
the solicitation document and, as ap¬ 
plicable, any amendments thereto. 
With respect to the latter, it is of 
utmost importance that amendments 
accurately reflect their issuance date. 
Inclusion of this date in Block 2, “Ef¬ 
fective Date” of Standard Form 30 is 
extremely important if for no other 
reason than to preclude any controver¬ 
sies which might arise as to whether 
offerors were provided sufficient time 
to respond to the amendment. In case 
of oral solicitations, the requirements 
of ASPR 3-501(d)(ii) must be satisfied, 
i.e., with documentation supporting 
the fact that use of oral solicitation 
had been approved at a level higher 
than the contracting officer. As the 
use of oral solicitation requires careful 
monitoring, such documentation is ex¬ 
tremely important. 

(ii) Section B—Preaward Support 
Data: 

(A) Tab No. 18 Abstract of Bid Pro¬ 
posal. Generally, abstracts on formally 
advertised solicitation are found to be 
complete and accurate. The same care 
must be taken in the preparation of an 
abstract on negotiated procurements, 
i.e., any conditions of the offers which 
are related to their evaluation must be 
included on the abstract; if lengthy, 
the “Remarks” column should be an¬ 
notated with information indicating 
the location in the offer of the condi¬ 
tion, e.g., “See page-of the pro¬ 

posal for exception to specification.” 
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(B) Tab No. 19 Packaging/Transpor¬ 
tation/Freight Rate Data Inclusion of 
Transportation/Freight Rate Data, 
normally provided the contracting of¬ 
ficer by the Center transportation ac¬ 
tivity, is essential as it enables a ready 
means of determining the manner in 
which transportation costs were ap¬ 
plied in arriving at the evaluated 
prices. Files must also include suffi¬ 
cient information to substantiate the 
equitability of packaging costs. State¬ 
ments in the price analysis or PNM in¬ 
dicating that a price increase is not 
unreasonable because the contracting 
officer has found it to be “attributable 
to the requirement for Government 
specification pack in lieu of normal 
commercial pack” must be supported, 
i.e., must indicate what the differen¬ 
tial is and that technical personnel 
have, in fact, reviewed the costs associ¬ 
ated with Government packaging re¬ 
quirements versus commercial packag¬ 
ing to arrive at figures which support 
the price reasonableness conclusion. 

(C) Tab No. 20 Cost/Pricing Data 
All cost or pricing data received from 
the offeror in support of his proposal 
is to be included under this Tab. If 
any data should be included in corre¬ 
spondence dealing with other matters 
which are pertinent to the final con¬ 
tract, e.g., delivery schedule, contract 
clauses, etc., the original correspon¬ 
dence will be filed under this Tab and 
a cross reference (or copy of such cor¬ 
respondence) placed in Tab No. 44. 
Submission/acceptance of inadequate 
or incomplete cost or pricing data is a 
recurring problem. To establish com¬ 
pleteness, each data element must be 
identified as to (1) what it is, (2) where 
it is, (3) what it represents and (4) how 
it was used. A fully completed “Refer¬ 
ence” column on the DD Form 633 is 
the key to these four points. If the 
data are not complete, that required 
must be obtained from the offeror; it 
is neither the responsibility of DCAS 
or the auditor to obtain the data. The 
review of data for adequacy and any 
requirement placed on the contractor 
to submit additional data required 
must be made prior to forwarding re¬ 
quest to DCAS for audit. In those in¬ 
stances where time is of the essence, it 
is permissible to request the contrac¬ 
tor to submit copies of any additional 
data direct to the cognizant DCAS/ 
DCAA activity; the original of such 
documents to be provided the purchas¬ 
ing activity. Immediately upon receipt 
of such additional required data, it 
must be reviewed to assure it is ade¬ 
quate. The cost/price analysis element 
is charged with responsibility for de¬ 
termining the adequacy of data re¬ 
ceived; however, the final responsibil¬ 
ity rests with the contracting officer. 

(D) Tab No. 21 Field Pricing Report/ 
Waiver. When field pricing support is 
requested from the cognizant contract 
administration services activity pursu¬ 


ant to ASPR 3-801.5. the report ob¬ 
tained, together with any attached 
assist reports will be included under 
this Tab. If the authority contained in 
ASPR 3-801.5 to waive field pricing 
support is exercised by the contracting 
officer, his determination and the sup¬ 
porting available information on 
which the determination is based will 
be included, e.g., should part of the 
available information include a recent, 
prior field pricing support report, a 
copy of the prior field pricing support 
report will be included. 

(E) Tab No. 25 Certificate of Current 
Cost/Pricing Data Often a contractor 
will provide a Certificate of Current 
Cost or Pricing Data at the close of 
the negotiation session and will subse¬ 
quently confirm, by letter, details of 
the agreements reached. In some in¬ 
stances, the confirming letter will in¬ 
clude data which although previously 
discussed and accepted, have not pre¬ 
viously been presented in writing. In 
such cases, the Certificate of Current 
Cost of Pricing Data presented at the 
close of negotiations becomes invalid; 
a new Certificate must be obtained to 
reflect the contractor’s last data sub¬ 
mission upon which the final price 
agreement was concluded. 

(F) Tab No. 26 Government Facili¬ 
ties Use Approval ASPR 13-402 re¬ 
quires a determination that the Gov¬ 
ernment will receive adequate compen¬ 
sation for the contractor's use of Gov¬ 
ernment property through reduced 
costs or otherwise. This determination 
is mandatory to support a proposal to 
provide a contractor with Government 
facilities. 

(G) Tab No. 29. This tab will be used 
to incorporate, when applicable, infor¬ 
mation received from a cognizant ACO 
relative to the acceptability of the 
contractor’s Disclosure Statement 
when the firm has indicated submis¬ 
sion of same under ASPR clause 7- 
2003.67 of the contract schedule. 

(iii) Section C—Other Support Data 

(A) Tab No. 34 Unsuccessful Bid/ 
Proposal Required under this Tab 
along with the unsuccessful bid/pro¬ 
posal itself, is the notification to the 
offerors (either that already issued or 
that proposed to be issued) that bids/ 
offers were unacceptable and the rea¬ 
sons therefor. 

(B) Tab No. 36 Determination of 
Late/Bid Proposal All actions taken 
in accordance with the procedures pre¬ 
scribed under ASPR 2-303 and 3-506 
will be included under this Tab. 

§ 1216.853 Loan agreement for Govern¬ 
ment property (DLA Form 491). 

DLA Form 491 is authorized for use 
in lending Government-owned proper¬ 
ty to prospective bidders or offerors in 
accordance with § 1250.101. 
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§ 1216.854 Record of set-aside action 
(DLA Form 1360). 

§ 1216.854-1 General. 

DLA Form 1360 shall be used as pre¬ 
scribed in § 1201.706-1. 

§ 1216.854-2 General instructions for 
preparation of DLA Form 1360. 

The header portion of this form in¬ 
cludes check-off boxes within the 
block. “Type of Action." The appropri¬ 
ate box should be checked off to indi¬ 
cate whether action contemplates an 
initial set-aside determination; modifi¬ 
cation of an existing determination; or 
withdrawal of an existing determina¬ 
tion. The remaining blocks within the 
header portion of the form are self-ex¬ 
planatory. Instructions for section/ 
item/block entries are as follows: 

§ 1216.854-2 General instructions for 
preparation and use of DLA Form 
1360. May 1976. 

Section , Item/Block Number, and 
Instructions 

Section I. Item 1—Enter date bids/ 
offers were opened on last procure¬ 
ment. 

Section I, Item la—Enter total num¬ 
bers of bids received on most recent 
procurement, broken out by bidder 
preference status or other status in 
the blocks provided; i.e., small busi¬ 
ness concerns which are also LSA 
concerns; small business concerns 
which are not LSA concerns; or large 
business concerns which are either 
LSA qualified or are not LSA quali¬ 
fied. 

Section I. Item lb—Enter numbers of 
bids/offers received on the most 
recent procurement which were de¬ 
termined to have fallen within a 
competitive price range. Breakout by 
bidder preference status or other 
status, as appropriate. 

Section I, Item 2—Enter numbers of 
firms to be solicited on current pro¬ 
curement (through review of bidders 
lists and/or personal contracts). 
Breakout by bidder preference 
status or other status. 

Section II—Self-explanatory. 

Section III—Use in conjunction with 
remarks block to support unrestrict¬ 
ed procurement or the use of a lower 
priority set-aside in accordance with 
the order of preference set forth in 
ASPR 1-706.1. Individual check-off 
items are self-explanatory. 

Sections IV and V—Self-explanatory. 


PART 1217—EXTRAORDINARY CON- 
TRACTUAL ACTIONS TO FACILI¬ 
TATE THE NATIONAL DEFENSE 

Subport B— Requests for Contractual 
Adjustment 

Sec. 

1217.201 Authority of the Director. 
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Sec. 

1217.203 Authority of other officers and 
officials. 

1217.207 Submission of requests by con¬ 
tractors. 

1217.207- 3 Records. 

1217.208 Processing cases. 

1217.208- 2 Disposition below secretarial 
level. 

1217.208- 3 Submission of cases to the Con¬ 
tract Adjustment Board. 

1217.208- 5 Maintenance of records. 

1217.208- 6 Interdepartmental coordina¬ 
tion. 

Subpart C—Residual Powers 

1217.301 Delegation of authority. 

1217.304 Maintenance of records. 

Subpart 0—Records of Requests and 
Dispositions 

1217.403 Sample format for preliminary 
and final records. 

Authority: The provisions of this Sub¬ 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202, 2301-2314; DOD Direc¬ 
tive 5105.22. January 5. 1977. 

Subpart B—Requests for Contractual 
Adjustment 

§ 1217.201 Authority of the Director, DLA. 

Authority vested in the Director 
under ASPR 17-201(b) has been dele¬ 
gated to Counsel and Assistant Coun¬ 
sel, DLA. 

§ 1217.203 Authority of other officers and 
officials. 

The authority in ASPR 17-203(a) (1) 
and (ii) has been delegated to HP As. 
This authority may be redelegated 
only to a staff official reporting direct¬ 
ly to the HPA. Two copies of any rede- 
legation shall be furnished the Coun¬ 
sel, DLA, one copy of which will be 
transmitted to the Office, Secretary of 
Defense (ODDR&E). 

§ 1217.207 Submission of requests by con¬ 
tractors. 

§1217.207-3 Records. 

Records required by ASPR 17-207.3 
shall be forwarded to the Counsel. 
DLA. 

§ 1217.208 Processing cases. 

§ 1217.208-2 Disposition below secretarial 
level. 

The documents required by ASPR 
17-208.2(b) shall be forwarded to the 
Counsel, DLA. When a procuring ac¬ 
tivity denies a request, a copy of the 
letter of explanation to the contractor 
shall be included. 

§ 1217.208-3 Submission of cases to the 
Contract Adjustment Board. 

Cases not within the approval au¬ 
thority of HPAs and any doubtful or 
unusual cases shall be forwarded to 
Counsel. DLA, for further processing. 
The forwarding letter shall contain 
the information and evidentiary mate¬ 
rials outlined in ASPR 17-208.3. 
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§ 1217.208-5 Maintenance of records. 

The records required by ASPR 17- 
207.3, 17-208.2(b) and 17-208.4(a) and 
(b) shall be maintained by the Coun¬ 
sel, DLA. 

§ 1217.208-6 Interdepartmental coordina¬ 
tion. 

The procuring activity responsible 
for processing a contractor's request 
for contractual adjustment shall be re¬ 
sponsible for establishing liaison and 
joint action with other Military De¬ 
partments and other departments and 
agencies of the Government, except 
that the Counsel, DLA, shall have 
such responsibility after any case is 
forwarded for further processing. 

Subpart C—Residual Powers 

§ 1217.301 Delegation of authority. 

Authority vested in the Director 
under ASPR 17-201 has been delegat¬ 
ed to Counsel and Assistant Counsel, 
DLA. 

§ 1217.304 Maintenance of records. 

Counsel, DLA, shall be responsible 
for maintaining the records required 
by ASPR 17-303(b) (RCS DD- 
I&L(A)597). 

Subpart D—Records of Requests and 
Dispositions 

§ 1217.403 Sample format for preliminary 
and final records. 

Record of the field activity responsi¬ 
ble for the case w r hen submitting pre¬ 
liminary and final records described in 
ASPR 17-401 and 402. 


PART 1219—TRANSPORTATION 

Subpart A—Introduction 

Sec. 

1219.104 F.O.B. Point. 

1219.104-2 Determination of F.O.B. Terms 
of Procurement of Items Originating in 
the Continental United States. 

Subpart B—Planning and Salicitatian 

1219.213 Shipments to Ports. 

1219.213-50 Designation of Ports for Bid 
Evaluation. 

Subpart C—Evaluation of Bids and Proposals 

1219.301 Transportation Rates and Relat¬ 
ed Costs to be Use. 

1219.301- 1 General. 

1219.301- 50 Port Handling and Ocean 
Costs in Bid Evaluation. 

Authority: The provisions of this Sub¬ 
chapter A are issued under 5 U.8.C. 301; 10 
U.S.C. 125, 133, 2202, 2301-2314; DOD Di¬ 
rective 5105.22. January 5. 1977. 

Subpart A—Introduction 

§ 1219.104 f.o.b. point 

§ 1219.104-2 Determination of f.o.b. terms 
of procurement of items originating in 
the Continental United States. 

Each requirement considered for 
purchase of an f.o.b. destination only 
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basis under the authority of ASPR 19- 
104.2(d)(l)(VI) shall be considered on 
its own merits. If it is decided to effect 
purchases on an f.o.b. destination only 
basis, the contract file shall be docu¬ 
mented to reflect the basis on which 
the decision was reached. 

Subpart B—Planning and Solicitation 

§ 1219.213 Shipment* to ports. 

§ 1219.213-50 Designation of ports for bid 
evaluation. 

When a contract will not generate 
any shipments destined overseas for 
which an Export Release is required 
(less than 10,000 lb., etc., Military 
Traffic Management Regulation para¬ 
graph 20205), offers shall be solicited 
only f.o.b. appropriate ports published 
in Appendix G of DOD Regulation 
4500.32-R (MILSTAMP). The support¬ 
ing provision in ASPR 7-2003.20 shall 
be included in the solicitation and be 
modified to: 

(a) Delete paragraph B pertaining to 
f.o.b. origin basis; 

(b) Delete the following from para¬ 
graph C(2) “Unless bids (or offers) are 
applicable only to f.o.b. origin delivery 
under Government bills of lading (see 
B above)”; 

(c) Include the applicable port han¬ 
dling and ocean charges adjacent to 
the port(s) listed in paragraph D; and 

(d) Delete paragraph E pertaining to 
ports nominated by bidder (offeror). 

Subpart C—Evaluation of Bids and 
Proposals 

§ 1219.301 Transportation rates and relat¬ 
ed costs to be used. 

§ 1219.301-1 General. 

§ 1219.301-50 Port handling and ocean 
costs in bid evaluation. 

Those port handling and ocean 
charges available at time of issuance 
of a solicitation shall be published in 
those solicitations for the procure¬ 
ment of supplies for overseas ship¬ 
ment. The provision set forth below, 
advising that these charges are tenta¬ 
tive and not necessarily those that will 
be used in the evaluation, shall also be 
included in the solicitation, just below 
any charges published. This provision 
will preclude the need for extension of 
opening dates or cancellation of solici¬ 
tations and will still permit award to 
that bidder who is, in fact, low at time 
of bid opening as a result of any 
change in charges after issuance of 
the solicitation. 

Port Handling and Ocean Costs in Bid 
Evaluation (DLA APR 1975) 

The above tentative port handling 
and ocean freight charges are set 
forth for the information of offerors. 
In evaluating offers received in re¬ 
sponse to this solicitation, the Govem- 
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ment will utilize those charges which 
are on file as of the date of bid open¬ 
ing (or closing time specified for re¬ 
ceipt of proposals) and effective for 
the date of expected Initial shipment. 
A list of port handling and ocean 
freight charges actually used in evalu¬ 
ation, if substituted for any listed 
above, will be furnished interested of¬ 
ferors upon request. 


PART 1220—ADMINISTRATIVE 
MATTERS 

Subpart B—Uniform Procurement Instrument 
Identification Numbers 

Sec. 

1220.203 Uniform procurement instrument 
identification numbers. 

1220.203- 1 Elements of number. 

1220.204 Supplementary procurement in¬ 
strument identification numbers. 

1220.204- 50 First delivery orders against 
indefinite delivery type contracts. 

Subpart G—Assignment of Contract 
Administration 

1220.703 Retention of contract administra¬ 
tion by the purchasing office. 

1220.703-50 Support administration. 
1220.706 Designation of the disbursing 
office. 

Authority: The provisions of this Sub¬ 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202, 2301-2314; DOD Direc¬ 
tive 5105.22. January 5. 1977. 

Subpart B—Uniform Procurement 
Instrument Identification Numbers 

§ 1220.203 Uniform procurement instru¬ 
ment identification numbers. 

§ 1220.203-1 Elements of number. 

(a) The letter Y in the ninth posi¬ 
tion of the basic PII number is re¬ 
served to identify imprest fund orders 
posted to the Standard Automated 
Materiel Management System 
(SAMMS) or other DLA automated 
systems. 

§ 1220.204 Supplementary procurement in¬ 
strument identification numbers. 

§ 1220.204-50 First delivery orders against 
indefinite delivery type contracts. 

A delivery order number shall be es¬ 
tablished for the first order quantity 
by issuing a separate DD Form 1155. 
Where it is necessary to order an ini¬ 
tial quantity at the time of establish¬ 
ing an indefinite delivery type con¬ 
tract such as when using the incre¬ 
mental purchasing system, the DD 
Form 1155 should be issued concur¬ 
rently and be cross-referenced with 
the indefinite delivery type contract. 


Subpart G—Assignment of Contract 
Administration 

§ 1220.703 Retention of contract adminis¬ 
tration by the purchasing office. 

§ 1220.703-50 Support administration. 

If the PCO retains administration of 
a contractor order and a need subse¬ 
quently arises to delegate supporting 
contract administration to a CAO, the 
contract or order shall be assigned for 
performance of all contract adminis¬ 
tration functions. 

§ 1220.706 Designation of the disbursing 
office. 

(b) All contracts assigned to a Ser¬ 
vice Plant Cognizance Representative 
for administration shall designate the 
disbursing office supporting the pur¬ 
chasing office as disbursing office for 
the contract except for contracts re¬ 
sulting from MIPRs, which will cite 
the disbursing office in accordance 
with DLAR 4115.3, paragraph VI A 13. 


PART 1221 —PROCUREMENT 
MANAGEMENT REPORTING SYSTEM 

Subpart A—Individual Procurement Action 
Report (DD Form 350) 

Sec 

1221.102 Applicability and coverage. 

1221.103 Due date and distribution. 

1221.106 Item IB. (No title). 

1221.108 Item 2. contract number. 

1221.117 Item 10B, system or equipment 

code. 

1221.119 Item 11, description of commodity 
or service. 

1221.120 Item 12, coordinated procure¬ 
ment. 

1221.123 Item 15. contract placement. 

1221.125 Item 17, negotiated under 10 
U.S.C. 2304(a) exception. 

1221.126 Item 18. extent of competition in 
negotiation. 

1221.130 Item 22. date of this action. 

1221.131 Item 23, estimated completion 
date. 

Subpart B—Monthly Procurement Summary 
(DD Form 1057) 

1221.201 Applicability and coverage. 

Authority: The provisions of this Sub¬ 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125. 133, 2202. 2301-2314; DoD Direc¬ 
tive 5105.22. January 5.1977. 

Subpart A—Individual procurement 
action report (DD Form 350) 

§ 1221.102 Applicability and coverage. 

(a) To assure that the procurement 
statistics prepared at HQ DLA, and 
furnished to the Office of the Secre¬ 
tary of Defense, correspond with the 
data of the reporting activities, each 
purchasing office shall furnish HQ 
DLA. ATTN: DLA-PA, within one day 
following the close of each month, 
with the first and last report number 
of the DD Forms 350 that were issued 
in the preceding month’s report 
period, listing any exceptions to the 
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consecutive numbering pattern. In ad¬ 
dition, furnish the total dollar value 
involved in these DD Forms 350. 

(b) Each item on the DD Form 350 
shall contain only one entry. 

§ 1221.103 Due date and distribution. 

The DLA Form 556 must be submit¬ 
ted so as to reach HQ DLA within 3 
workdays following the end of each 
month. To meet this due date, the 
cutoff for the DLA Form 556 shall be 
the 25th calendar day of the month 
being reported on. RCS DD-I&L <M) 
1014 applies to this report. 

§ 1221.106 Item IB, (No title), leave blank 

§ 1221.108 Item 2, contract number. 

(a) Sub-Item A . Dept. Enter the al¬ 
phabetic characters in the contract 
number which denote the Department 
or Agency executing the contract as 
follows: 

(1) For departments within DOD, 
enter—DLA(S) for Defense Logistics 
Agency, DA(A) for Army, (N) for 
Navy. (F) for Air Force, and <D) for all 
other Defense Agencies. 

(2) For orders under contracts 
awarded by General Services Adminis¬ 
tration (Federal Supply Schedule con¬ 
tracts) enter GS(G), and for orders 
under contracts awarded by the Gov¬ 
ernment Printing Office enter GP(P). 
Enter five zeros in Sub-Item B. 

(3) For orders covering purchases 
from other Federal agencies (see 
ASPR 21-108(a)(iii)), enter X in paren¬ 
theses. Enter five zeros in Sub-Item B. 

§1221.117 Item 10B, system or equipment 
Code. 

Not applicable to DLA. Leave blank. 

§1221.119 Item 11, description of com¬ 
modity or service. 

In addition to or as a part of the reg¬ 
ular item description, place in paren¬ 
theses an abbreviated description 
which must not exceed 10 typewritten 
characters, including spaces but omit¬ 
ting punctuation marks, e.g.. Pallet 
Aircraft, Cargo HCU-6/S (Pallet), 
Coal, Bituminous (Coal Bitum), 
Yellow Fever Vaccine (Y1 Fev Vac), 
Tetanus and Diphtheria Toxoids 
(Toxoid TD), Handbag. Women’s, 
Brown, Calfskin (Handbag Wmn), 
(Fuel Oil). 

If action involves more than one 
item, enter in Item 11 the one having 
the greatest dollar value. Additional 
items may be entered on the reverse 
side of the form; abbreviated descrip¬ 
tions are not required for these addi¬ 
tional items. 

§ 1221.120 Item 12, coordinated procure¬ 
ment. 

Codes 3 and 6 are the only codes ap¬ 
plicable to DLA. 
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§ 1221.123 Item 15, contract placement 
(f) Code J. Military Assistance Sales. 
The ASPR instruction for separate re¬ 
porting where a single action is partly 
for Military Assistance Sales applies 
only when each of the individual parts 
exceeds $10,000. If one or both of the 
parts are less than $10,000 but the 
sum of both parts is more than 
$10,000, the total shall be reported as 
one action on a single DD Form 350, 
and reporting based on the part of the 
action that involves the greatest dollar 
value. 

§ 1221.125 Item 17, negotiated under 10 
U.S.C. 2304(a) exception. 

Enter code as follows: For codes 1A 
through IE. enter as 01A0 through 
01E0; For codes 2 through 9, enter as 
0200 through 0900; For codes 10-1 
through 10-9, enter as 1001 through 
1009; For codes 11 through 16 and 17A 
and 17B, enter as 1100 through 1600; 
17A0 and 17B0. 

§ 1221.126 Item 18, extent of competition 
in negotiation. 

When the exemption of ASPR 3- 
1204(a)(ii) applies, the contract award 
shall be reported as having been made 
on the basis of adequate price compe¬ 
tition. 

§ 1221.130 Item 22, date of this action. 

Enter this following alphabetical 
code for the month: A-Jan; B-Feb; C- 
Mar; D-Apr; E-May; F-Jun; G-Jul; H- 
Aug; I-Sept; J-Oct; K-Nov; and L-Dec. 

For example: Date of this Action: 
77/G/5 for 5 July 1977. 

§ 1221.131 Item 23, estimated completion 
date. 

Same as 21-130 above. For example: 
Estimated Completion Date: 77B for 
February 1977. 

Subpart B—Monthly Procurement 
Summary (DD Form 1057) 

§ 1221.201 Applicability and coverage. 

Defense Personnel Support Center 
Defense Subsistence Regions shall 
submit separate DD Forms 1057 for 
perishable and nonperishable subsis¬ 
tence activity. 


PART 1225—PRODUCTION 
SURVEILLANCE AND REPORTING 

Subpart A—Production Surveillance 

Sec. 

1225.103 Assignment of Critically Designa¬ 
tor by Purchasing Office. 

1225.103-50 Criticality Designator "A”. 

Subpart B—Production Reporting 

1225.202 Production Progress Reporting by 
Contractors. 

1225.204 Special Production Progress Re¬ 
ports. 

1225.204-50 Contract Acceleration/Status 
Requests. 


19035 

Authority: The provisions of this Sub¬ 
chapter A are Issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202. 2301-2314; DOD Direc¬ 
tive 5105.22, January 5. 1977. 

Subpart A—Production Surveillance 

§ 1225.103 Assignment of criticality desig¬ 
nator by purchasing office. 

General criteria for designator as¬ 
signments are included in ASPR 25- 
103. The lowest Surveillance Critical¬ 
ity Designator consistent with Govern¬ 
ment requirements shall be assigned. 
The increased flexibility provided to 
the Defense Supply Centers (DSCs) in 
the assignment of Surveillance Criti¬ 
cality Designators is not to be misused. 
Misuse will create an overall degrada¬ 
tion of the production support pro¬ 
vided, rather than an improvement. 

§ 1225.103-50 Criticality designator “A”. 

Criteria for Contracts/Purchase 
Orders in support of a Department of 
Defense (DOD) or Military Service Di¬ 
rected Critical Program. 

(a) Items in direct support of the 
DOD Master Urgency List (MUL), DX 
rated contracts (BRICK-BAT 01). 

(b) Items or programs designated 
critical by Departmental Headquarters 
or HQ DLA. 

(c) Items in support of programs des¬ 
ignated in writing as critical by DSC 
Commander. 

Subpart B—Production Reporting 

§ 1225.202 Production progress reporting 
by contractors. 

The requirement for Production 
progress Reports (DD Form 375) will 
be limited to the following and then 
only when circumstances make such 
reporting appropriate: 

(a) Items required to satisfy requisi¬ 
tions bearing UMMIPS priority 01 
through 06. 

(b) Items that have been designated 
by the DSC Commanders as being in a 
critical supply position. 

(c) Items on the DOD. Military Ser¬ 
vice, or DLA critical list. 

(d) Items in direct support of the 
DOD MUL categories. 

(e) Items which require Material 
Readiness Studies under DLAR 4140.3. 

(f) Contractors on the Military Ser¬ 
vices Contractor Experience Lists. 

(g) When requested by the DOD 
Project Manager. 

§ 1225.204 Special production progress re¬ 
ports. 

§ 1225.204-50 Contract acceleration/status 
requests. 

As a general policy, the Directorates 
of Procurement and Production (D/ 
PP) will initate contract acceleration/ 
status requests to contractors and 
DC AS activities as appropriate. How¬ 
ever, to facilitate the handling of spe¬ 
cial emphasis and high priority items. 
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Centers may, at their option, establish 
local procedures which will permit the 
Directorate of Supply Operations (D/ 
SO) to initiate contract acceleration/ 
status requests to DCAS activities. 
Those Centers using this option must 
assure that local procedures are joint¬ 
ly developed by the D/PPs and D/SOs 
and contain the following controls and 
provisions: 

(a) Strong prohibitions against 
Center D/SO personnel contacting 
contractors directly. 

(b) Strict controls to preclude identi¬ 
cal requests for the same item being 
sent by D/O and D/PP to DCAS ac¬ 
tivities. 

(c) A procedure whereby informa¬ 
tion obtained by the D/SO from 
DCAS is fed to the D/PP for updating 
the active contract file. 

(d) In accordance with the intent of 
ASPR 20-801(a), direct communica¬ 
tions between D/SO personnel and 
DCAS offices shall normally be by 
letter or message. Under the most 
urgent of circumstances (UMMIPS 
priorities 01s thru 03s), telephone re¬ 
quests for acceleration/status are per¬ 
mitted after the D/SO determines 
that the D/PP is not working the 
same items. D/SO telephone requests 
for contract acceleration will be imme¬ 
diately followed by confirming docu¬ 
mentation to DCAS activities. 

(e) In accordance with the intent of 
ASPR 25-204, requests for contract 
status/acceleration will be kept to a 
minimum and specify, at a minimum, 
contract number, contractor, and loca¬ 
tion. In addition, such requests shall 
contain sufficient information to 
convey the urgency of the circum¬ 
stances and minimum quantities 
needed to satisfy high priority requisi¬ 
tions and/or backorders. Requests for 
contract status/acceleration will not 
be initiated for convenience or for 
non-critical items. 


PART 1250—SUPPLEMENTAL 
PROCEDURES 

Subport A—Solo, loan, Gift of Property 

Sec. 

1250.101 Sale, loan or gift of certain prop¬ 
erty (10 U.S.C. 4506). 

Subpart B—Reserved 
Subpart C—Training 

1250.301 Training of procurement person¬ 
nel. 

1250.301- 1 General. 

1250.301- 2 Policy. 

1250.301- 3 Small purchase orientation 
course for “new" buying personnel (44 
hours). 

1250.302 Attendance of civilian contractor 
personnel at defense management 
courses. 

1250.302- 1 General. 

1250.302- 2 Policy. 

1250.302- 3 Administration. 


Subpart D—Selection of Contracts to be Termi¬ 
nated for Convenience in Event of Unex¬ 
pected Deceleration In Military Requirements 

1250.401 General. 

1250.402 Policy. 

1250.403 Priority of termination type. 

1250.404 Responsibilities. 

1250.405 Complete and partial termina¬ 
tions. 

1250.406 Procedures. 

1250.406-1 Operational procedures. 

Subpart E—Recovery and Utilization of Pre¬ 
cious Metals (Silver, Gold, Platinum, Palladi¬ 
um) from Scrap Materials 

1250.501 General. 

1250.502 Policy. 

1250.503 Responsibilities. 

1250.504 Procedures. 

Subpart F—Contract Review Checklist 

1250.601 General. 

1250.602 Contract review checklist. 

Subpart G—The DIA Master Solicitation 
Program 

1250.701 General. 

1250.702 Scope. 

1250.703 Definitions. 

1250.704 Format. 

1250.705 Policy. 

1250.705- 1 The master solicitation. 

1250.705- 2 The individually numbered so¬ 
licitations. 

1250.706 Incorporation by reference. 

1250.706- 1 Incorporation of ASPR provi¬ 
sions. 

1250.706- 2 Incorporation of standard 
Forms 32 and 33A. 

1250.707 Termination for convenience 
clause. 

1250.708 Distribution. 

1250.708- 1 Copies to DCAS. 

1250.708- 2 Copies to suppliers. 

1250.708- 3 Copies to GAO. 

Authority: The provisions of this Sub¬ 
chapter A are issued under 5 U.S.C. 301; 10 
U.S.C. 125, 133, 2202. 2301-2314; DOD Direc¬ 
tive 5105.22, January 5. 1977. 

Subpart A—Sale, Loan, Gift of 
Property 

§ 1250.101 Sale, loan, or gift of certain 
property (10 U.S.C. 4506). 

(a) The HPAs and their authorized 
designees are authorized to sell, give, 
or lend drawings, manufacturing and 
other information, and samples of sup¬ 
plies and equipment to be manufac¬ 
tured or furnished, to contractors and 
private firms which are or may likely 
be manufacturers or furnishers of sup¬ 
plies and equipment for use under ap¬ 
proved production plans, whenever 
they determine that such action is 
necessary in the interest of national 
defense. 

(b) Such drawings, manufacturing 
and other information, and samples of 
supplies and equipment to be manu¬ 
factured or furnished shall be sold, 
given or loaned by appropriate written 
agreement, reciting the above determi¬ 
nation (10 U.S.C. 4506). 

(c) The foregoing determination and 
requirement for a written agreement 


will not be mandatory in the case of 
invitations for bids and requests for 
proposals. Drawings, specifications 
and data furnished need not be re¬ 
turned unless otherwise directed by 
the contracting officer. 

(1) The determination to request the 
return of such specifications, draw¬ 
ings, or any other data furnished the 
contracting officer should take into 
consideration the following factors: 

(1) The current or probable future 
need of the Government for the items. 

(ii) The residual value of such items. 

(iii) Administrative and other ex¬ 
penses incident to handling and stor¬ 
age of such items. 

(iv) The probable cost of reproduc¬ 
tion of such items in event of future 
procurement. 

(2) Classified material as a general 
rule will be required to be returned re¬ 
gardless of the criteria established 
above. 

Subpart B—Reserved 

Subpart C—Training 

§ 1250.301 Training of procurement per¬ 
sonnel. 

§ 1250.301-1 General. 

DOD Manual 1430.10-M-l is very 
specific as to the training required for 
people working in the procurement 
career field. Every effort must be 
made to follow the concepts outlined 
in this manual. This will help assure 
the availability of a trained work force 
and will allow for normal job progres¬ 
sion in this important function. 

§1250.301-2 Policy. 

In addition to providing adequate 
training at Service sponsored schools, 
all newly employed professional per¬ 
sonnel in the procurement and pro¬ 
duction area (i.e., buyers) will be given 
a minimum of about forty-four hours 
of orientation in Small Purchases. All 
new buyers shall be required to read 
the ASPR Small Purchase Manual 
(ASPM No. 2) prior to beginning 
Phase I of the orientation course. See 
50-301.3 for proposed course outline. 
This instruction should include clear 
guidance on the necessity for making 
buys at reasonable prices. This orien¬ 
tation course will be conducted in two 
phases. Phase I will be completed 
before any work assignments are 
made. Phase II will be given four to 
six weeks later. This will permit new 
employees to have a better grasp of 
the actual duties to be performed. In 
addition to the new buying personnel, 
any persons currently assigned to 
buying tasks, who have not had formal 
procurement training, will also be 
given this orientation. For these 
people, only Phase II may be required. 
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§1250.301 -3 Small Purchase Orientation 
Course for “New” Buying Personnel 
(44 Hours). 

Phase I 


Agenda Time 


1. Organization (hour .... 1 

(a) DOD 

(b) DLA 
(C) DSC 

2. Ethics and standards of conduct 

(hour)..._.... l 

3. Basic procurement policies/statutes 

(hours).... . .. tt-tt-t-, 2 


(a) Delegation of authority 

(b) Contracting officers 

4. ASPR section in. part 6 (hours)- 2 

(a) Competition 
<b) Purchase orders 

(c) Imprest funds 

(d) BPA s 

(e) Fast pay 

(f) Unpriced orders 

5. Standard automated materiel man¬ 
agement system (SAMMS) 

(a) General SAMMS orientation 


(minutes)...... 30 

(b) Automated small purchase proce¬ 
dures. ASPS phase I (hour)..... 1 

(c) Award input procedures (hour).... 1 

(d) SAMMS reports and output 

products affecting small purchase op¬ 
eration (hour).. 1 

(e) SAMMS modification to small 

purchase awards (minutes). 30 

6. Local procurement forms (hours). 4 

(a) Kow to prepare 

(b) When to use 

(c) Records-documentation 

7. Sources of supply-general (hours) ...... 2 

8. Soliciting and evaluating quotes 

(hours)....... 2 

9. Cost and price analysis techniques 

(hours) ................... 4 

(a) Catalogs 

(b) Price reasonableness 

10. Adequacy of purchase request 

(hours)....... 2 

(a) Technical data 

(b) Priorities 

(c) Quantities required 

Phase I. Total (hours)_................ 24 


Phase II 


Agenda Time 


1. Administration of small purchases 

(hours)... . ...2 

(a) Change orders 

(b) Terminations 

2. Sources of supply (hour).... l 

(a) Federal supply schedules 

(b) Federal prison Industries 

(c) I ndustries for blind 

3. ASPR section III, part 6 (hours). 4 

4. Cost and price analysis price reason¬ 


ableness (hours) .... 4 

5. Orientation by technical operations 
(hours). 4 

(a) Technical data 

(b) Specifications 

8. Local procurement forms (hour)...^.. w . 1 

7. Review overall orientation (as re¬ 
quired) (hours).. 4 

Phase II, Total (hours).. 20 


§ 1250.302 Attendance of civilian contrac¬ 
tor personnel at defense management 
courses. 

§1250.302-1 General. 

Employees of private organizations 
performing on contracts with the De¬ 


fense Logistics Agency are authorized 
to attend Defense Management 
Courses when it is certified that a 
valid requirement exists for the train¬ 
ing. Such courses are contained in the 
Defense Management Education and 
Training Catalog (DOD 5010.16-C). 

§ 1250.302-2 Policy. 

Attendance of civilian contractor 
personnel at Defense Management 
Courses will be considered only when 
the HPA finds in writing that such at¬ 
tendance is in the best interest of the 
Government. The finding must dem¬ 
onstrate the relationship between the 
requested training and the successful 
performance of the DLA contract(s) 
reviewed. Also, a determination as to 
whether the cost of the training 
should be borne by the employer or 
the Government shall be made by the 
HPA. This determination will be based 
upon whether the course is primarily 
advantageous to the Government or to 
the contractor. Requests for quota will 
be processed as prescribed in DLAR 
1430.10. 

§ 1250.302-3 Administration. 

Details related to administration of 
the Defense Management Education 
and Training Program are contained 
in DOD 5010.16-C. 

Subpart D—Selection of Contracts to 

be Terminated for Convenience In 

Event of Unexpected Deceleration 

in Military Requirements 

§ 1250.401 General. 

(a) References 

(1) ASPR. Section 1, Part 4. 

(2) ASPR, Section VIII. 

(3) ASPR, Section XXIV. 

(4) DLAM 8110.1, Termination 
Manual for Contract Administration 
Services. 

(5) DLAM 8130.1, Contractor Inven¬ 
tory Management Manual for Con¬ 
tract Administration Services. 

§ 1250.402 Policy. 

Terminations for convenience will be 
based on individual decisions resulting 
from a comparison of costs for termi¬ 
nation and excess position of items 
versus the need for release of obligat¬ 
ed funds for higher priority use. 

§ 1250.403 Priority of Termination Type. 

A termination for default gives the 
Government certain rights that 
should be surrendered only when this 
is to the Government’s best interest. 
Whenever unsatisfactory performance 
occurs, the possibility of terminating 
for default should be examined; this 
should be done before considering 
other means of ending the contract. 

§ 1250.404 Responsibilities. 

The decision to terminate a contract 
for the convenience of the Govern¬ 


ment is the joint responsibility of the 
commodity manager and the PCO at 
the cognizant DSC. In those cases 
where the contract resulted from a 
MIPR, the decision to terminate for 
convenience is the responsibility of 
the MIPR initiator; however, the PCO 
upon request must inform the initiator 
of all elements w'hich have any bear¬ 
ing on the status of the contract. 

§ 1250.405 Complete and Partial Termina¬ 
tions. 

Terminations may be complete or 
partial. A complete termination re¬ 
quires the contractor to stop all w'ork 
under the contract upon receipt of the 
Notice of Termination or on the date 
specified In the Notice. A partial ter¬ 
mination discontinues only a portion 
of the uncompleted work under a con¬ 
tract. (The part of the work that the 
contractor must continue to perform is 
called the continued portion. The part 
of the contract that has been complet¬ 
ed and accepted before the effective 
date of the termination is called the 
completed portion. The terminated 
portion of the contract is any part 
that does not relate to either the com¬ 
pleted or the continued work.) 

§ 1250.406 Procedures. 

Upon receipt of a request for a cut¬ 
back in contract quantities from the 
cognizant commodity manager, the 
following information will be utilized 
in selecting the contracts for termina¬ 
tion: 

(a) Ascertain all current contracts 
for items involved. 

(1) Determine the undelivered por¬ 
tion of each contract. 

(2) Consider suppliers In transit 
(P.O.B. destination contract) as deliv¬ 
eries, unless contract Is delinquent and 
a notice to terminate for default has 
been sent to the contractor. 

(3) Determine what deliveries, if 
any. are delinquent. 

(4) Determine whether the delin¬ 
quency is excusable or inexcusable. 

(5) Contractual quantities scheduled 
for direct delivery to users are not sub¬ 
ject to termination action unless spe¬ 
cifically so designated. 

(b) If delinquency is considered inex¬ 
cusable, terminate for default where 
appropriate. 

(c) Where Termination for Default 
is not appropriate or where additional 
quantities remain to be cut back after 
Termination for Default, proceed in 
the selection of contracts to be termi¬ 
nated for convenience. 

(1) First Choice should be where 
contractors are agreeable to total or 
partial termination (voluntary or no 
cost settlement). 

(2) Consider the following factors: 

(i) Contracts involving contractors’ 
commercial item. 

(ii) Contracts awarded as rated 
orders [ASPR 1-307.31. 
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(iii) Contracts for mandatory pro¬ 
curement. [ASPR Section V]. 

<iv) Contracts most recently awarded 
and those providing for longest pro¬ 
duction lead time where production 
has not progressed to an appreciable 
degree. 

(v) Contracts awarded at the highest 
price and work down pricewise. 

(vi) Partial termination of all con¬ 
tracts where two or more contractors 
are involved in lieu of total termina¬ 
tion of a few. 

(d) The dollar amount of potential 
settlement claims should be estimated 
with the assistance of DCAS. Consid¬ 
er: 

(1) Unit price of undelivered items. 

(2) Raw material on hand and/or on 
order. 

(3) Components on hand or on order. 

(4) Work in process. 

(5) Unamortized start up costs. 

(6) Percentage of completion. 

(7) Current commercial value and sa¬ 
leability of the item involved. 

(8) Disposal actions required taking 
into consideration recoupment 
through sales of items to be disposed. 

§ 1250.406-1 Operational Procedures. 

(a) The Directorate of Supply Oper¬ 
ations or the MIPR initiator will 
advise Procurement and Production to 
cancel an item by quantities and con¬ 
signee. The Directorate of Supply Op¬ 
erations or the MIPR initiator will be 
required to indicate all open purchase 
requests and/or contracts when re¬ 
questing information upon which to 
base a termination decision or when 
requesting cancellation by item and 
consignee. 

(b) Procurement and Production, 
using procedures in § 1250.406 will de¬ 
termine what portion of each open 
contract (or contracts) should be ter¬ 
minated. 

(c) If Procurement and Production 
decision indicates that Supply Oper¬ 
ations original request should be re¬ 
vised, decision will be coordinated with 
Supply Operations. The final author¬ 
ity for deciding whether or not to ter¬ 
minate, when substantial claims are 
involved, is the Center Commander. 

(d) Upon completion of above ac¬ 
tions, Procurement and Production 
will issue the Termination Notice with 
a copy to DCAS for termination settle¬ 
ment action. 

Subpart E—Recovery and Utilization 

of Precious Metals (Silver, Gold, 

Platinum, Palladium) from Scrap 

Materials 

§ 1250.501 General. 

The critical shortage of precious 
metals from United States sources, the 
large amount of precious metals re¬ 
quired in the manufacture of items for 
defense, and the need to reduce pro¬ 


curement costs of material with pre¬ 
cious metal content dictated the need 
for DOD to establish and monitor a 
program to (a) reclaim precious metals 
from precious metal bearing scrap and 
waste materials, and (b) to utilize re¬ 
claimed precious metals as Govern¬ 
ment Furnished Material (GFM) in 
procurement of items containing pre¬ 
cious metals. This Section implements 
DOD Directive 4160.22 (as revised) and 
establishes DOD policy governing the 
management of the recovery and the 
use of precious metals derived from 
precious metals bearing scrap and 
waste materials generated by all ele¬ 
ments of DOD world wide. The DLA is 
assigned the responsibility for manag¬ 
ing the overall program and has desig¬ 
nated the Defense Property Disposal 
Service (DPDS), Battle Creek, Michi¬ 
gan, as the activity charged with the 
responsibility for managing the re¬ 
trieval and refining of precious metals. 
DISC has been assigned the supply 
management function for precious 
metals. 

§1250.502 Policy. 

(a) All DLA elements generating pre¬ 
cious metal bearing scrap and waste 
materials will establish and monitor 
an internal program to assure the eco¬ 
nomical reclamation of precious 
metals, consistent with the overall 
DOD policy of effecting maximum use 
of excess property to meet DOD 
needs. 

(b) Recovered precious metals, after 
refinement, will be made available to 
DOD elements for their use as GFM 
to reduce new procurement costs. 

§ 1250.503 Responsibilities. 

Commanders of each DLA field ac¬ 
tivity are responsible for the follow¬ 
ing: 

(a) Reporting precious metal bearing 
scrap and waste materials to the 
DPDS Manager for disposition and 
shipment to destination upon notifica¬ 
tion by the DPDS Manager. 

(b) Using the refined precious metals 
maintained in storage by the DISC 
Precious Metals Inventory Manager, 
as GFM, whenever feasible, for con¬ 
tracts requiring precious metals bear¬ 
ing materials. 

§ 1250.504 Procedures. 

(a) Prior to soliciting bids for award 
of contracts requiring precious metals 
contact the DISC Precious Metals In¬ 
ventory Manager, DISC-ODCA/TD, 
indicating the item, quantity and 
grade of precious metal required for 
the procurement. The precious metals 
are identified as follows: 


NSN Nomenclature Unit of Issue 


9960-00-042-7768 Platinum. Troy ounce 

9660-00-042-7733 Gold- -do 

9660-00-042-7765 Palladium ..do 


NSN 

Nomenclature 

Unit of Issue 

9660-00-106-9432 

Silver... 

.do 

9660-01-010-2625 

Rhodium. 

.do 

9660-01-011-1937 

Iridium. 

.do 




If the required amount is available, 
forward a letter or TWX to DISC- 
ODCA/TD, requesting that the re¬ 
quired quantity be reserved to cover 
the procurement including the esti¬ 
mated delivery schedule. 

(b) When a contract is awarded, a 
MIU3TRIP requisition is to be submit¬ 
ted to DISC-ODCA/TD. The requisi¬ 
tion must cite full Troy ounces (par¬ 
tial ounces shall be rounded off to the 
nearest whole ounce). Exception data 
are to be cited. The exception data are 
(1) the exact "ship to" address, the 
DoDAAC sometimes cites post office 
boxes or is not always accurate; (2) the 
contract number on which the pre¬ 
cious metals are committed for use, 
this is necessary for control and audit 
purposes; (3) the end item application, 
the NSN, part number or any other 
identifying data which is necessary in 
order that the precious metal may be 
recovered from the item when it 
reaches the end of its life cycle, and 
(4) a contact point with phone number 
at the requisitioning activity, this is 
required in case it is necessary to re¬ 
solve any problems. 

(c) Transportation charges are in¬ 
cluded in the unit price. Transporta¬ 
tion is usually accomplished by premi¬ 
um method (armored van); therefore, 
multiple requisitions to the same desti¬ 
nation should be consolidated when¬ 
ever possible. Delivery normally will 
be accomplished within three weeks 
after receipt of the requisition by the 
DISC Inventory Manager. 

Subpart F—Contract Review Checklist 

§ 1250.601 General. 

The following contract review check¬ 
list has been developed for use as a 
guide by DLA contracting officers and 
buyers in their individual contract re¬ 
views. The checklist may be modified 
to suit the needs of the procurement 
activity. A standard DLA-wide form is 
not prescribed in order to permit de¬ 
velopment of a local checklist. 

§ 1250.602 Contract Review Checklist 
Contractor: 

Contract No.: Dollar value: 

$ 

Brief description of supplies or ser¬ 
vices 

Quantity Unit Price ($) Extension ($) 

□ PR □ MIPR 

Yes □ No □ N/A 

1. In file? 

2. Are amendments approved by ap¬ 
propriate authority and are they at¬ 
tached? 
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3. Adequately funded? 

4. Is sole source justification ade¬ 
quate? 

5. Option quantity included? 
Procurement plan 

6. Is information sufficient to sup¬ 
port proposed method of procure¬ 
ment? (Advertised-Negotiated) 

7. Was the procurement plan ap¬ 
proved at a level above the buyer in 
accordance with DLPR 1-2100? 

8. Is procurement administrative 
leadtime realistic? 

9. If option proposed, is its use au¬ 
thorized/appropriate? 

10. If nonpersonal services involved, 
was determination issued per ASPR 
22-102.4? 

11. If provision for progress pay¬ 
ments contemplated, is it appropriate? 
(ASPR Appendix E) 

Determination and findings (negotia¬ 
tion) 

12. Proper format? (ASPR Appendix 
J) 

13. Option quantity included/value 
noted? 

14. Proper negotiating authority 
cited? 

15. Any changes requiring determi¬ 
nation and findings amendment? 

16. If so, properly executed? 

17. Signed and dated? 

Small business/labor surplus area set- 
aside determination 

18. Does information provided sup¬ 
port the determination? 

19. Is withdrawal/modification of 
the initial set-aside determination ex¬ 
plained? 

Source list 

20. Is the list excessively long? 

21. Should preinvitation notice have 
been used? 

22. Is list annotated as to “no bids*' 
received? 

23. If history of sole source, are rea¬ 
sons given for soliciting additional 
firms? 

Synopsis 

24. Evidence in file? 

25. No synopsis; justification ade¬ 
quate? (ASPR 1-1003.1(c)) 

Solicitation—IFB/RFP 

26. Was solicitation issued in a 
timely manner? 

27. Do solicitation provisions reflect 
PR/MIPR requirements? 

28. If oral solicitation, does file con¬ 
tain justification for its use? (ASPR 3- 
501(d)) 

29. Bidding time/RFP response time 
adequate? 

30. Format in accordance with ASPR 
2-201 (IFB) or 3-501 (RFP)? 

31. Were amendments sent to all 
originally solicited? 

32. Were amendments properly 
dated? 

33. Are contract clauses and provi¬ 
sions current/complete? 
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34. Was cost or pricing data (DD 
Form 633) requested in the initial so¬ 
licitation? 

35. Was DD Form 633-7 requested in 
initial solicitation? 

36. If cost or pricing data was or was 
not requested, does the file include an 
explanation? (ASPR 3-811(a)) 

37. Is a disclosure statement on cost 
accounting practices and certification 
required? (ASPR 3-1203) 

38. If required, did the contractor: 

(1) Submit same? 

(2) Execute a certificate of monetary 
exemption? 

(3) Execute a certificate of previous¬ 
ly submitted disclosure statement? 

Evaluation 

39. Abstract of bids/proposals: 
(ASPR 1-308, 2-403, 3-109) 

(1) Signed and dated? 

(2) All bids/offers entered properly? 

(3) Exceptions noted? 

40. Nonresponsive determinations 
checked with counsel; file documented 
as to causes? 

41. Disposition of late bids/proposals 
adequately documented? 

42. Unsuccessful bids/proposals in¬ 
cluded in the file? 

43. Were unsuccessful offerors noti¬ 
fied promptly? 

44. If sole bid/offer received, file do¬ 
cumented as to why previous suppliers 
failed to offer? 

45. If small business determined to 
be nonresponsive, was certificate of 
competency obtained? If not, why not? 

46. Packaging/transportation/ 
freight rate data obtained and deter¬ 
mined to be adequate? 

47. If DD Form 633-7 submitted, is it 
complete and does it support commer¬ 
cial! ty? (Quantities comparable?) 

48. If cost of pricing data (DD Form 
633) submitted, was it reviewed by the 
cost/price analysis element? 

49. Was it found to be acceptable? 

50. Was field pricing support ob¬ 
tained (DCAA audit; DC AS pricing/ 
technical report)? 

51. If not, was waiver executed? 

52. Was independent price analysis 
performed by the cost/price analysis 
element? 

53. If not, was waiver executed? 
(PROCLTR 75-10) 

54. Were auditor’s recommendations 
accepted? 

55. Was weighted guideline analysis 
prepared? 

56. Were realistic negotiation objec¬ 
tives established? 

57. Was prenegotiation briefing pre¬ 
sented to appropriate authority before 
commencement of negotiations? 

58. Does prenegotiation briefing 
memorandum clearly establish basis 
for negotiating position? 

59. Does it include all of the required 
elements? (§ 1203.805) 

60. Was basis for decision to negoti¬ 
ate, or decision to accept the initial 
offer without discussion, documented? 
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61. Is prenegotation briefing memo¬ 
randum signed and dated? 

Negotiations 

62. Were negotiations conducted 
with all responsible offerors within a 
competitive range? 

63. If changes occurred in require¬ 
ments, were prospective contractors 
notified in accordance with ASPR 3- 
805.4? 

64. Was an amendment to the solici¬ 
tation issued? 

65. Were acknowledgements of 
changed requirements confirmed in 
writing by offerors? 

66. If negotiation objectives were 
changed or exceeded, was prenegotia¬ 
tion briefing authority notified? 

67. Were negotiations conducted on 
an individual cost element basis? 

68. Was option quantity considered 
in negotiations? 

69. Was rent-free use of Government 
property considered in the negotia¬ 
tions? 

70. Was authority obtained for rent- 
free use from cognizant administrative 
contracting officer? 

71. Was common cut-off date for ne¬ 
gotiations established with all offer¬ 
ors? 

72. Was certificate of current cost or 
pricing data obtained? 

73. If so, does it reflect date of con¬ 
tractor's last data submission/final 
agreement as to price? 

74. Does price negotiation memoran¬ 
dum format conform with § 1203.811? 

75. Does the price negotiation memo¬ 
randum clearly and conclusively sup¬ 
port price reasonableness determina¬ 
tion? 

76. Is statement of same included in 
the price negotiation memorandum? 

77. Is the price negotiation memo¬ 
randum signed and dated? 

Pre-award and other support data 

78. Was pre-award survey conduct¬ 
ed? 

79. If no pre-award survey, was 
waiver executed by appropriate au¬ 
thority? (§ 1201.905-4) 

80. Were requirements revalidated 
per § 1201.452-11? 

81. If $1,000,000 or more, was equal 
employment opportunity clearance 
report obtained? 

82. Is Individual Procurement Action 
Report (DD Form 350) in file? 

83. Is it in accordance with ASPR 
and DLPR Sections XXI? 

84. If royalty payments involved, did 
DLA-G concur? 

Contract 

85. Was proper award document uti¬ 
lized (SF26-SF33)? 

86. Does contract agree in all re¬ 
spects with contractor’s bid/proposal? 

87. If single signature document, 
does it reflect contractor’s letter/mes¬ 
sage amendments? 

88. Is contract being awarded within 
bid/proposal acceptance period? 
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89. Is arithmetic correct? (Exten¬ 
sions and totals) 

Remarks 

Subpart G—The DLA Master 
Solicitation Program 

§ 1250.701 General. 

In most purchasing offices, solicita¬ 
tions have been constructed to show 
all the requirements, terms, and condi¬ 
tions involved in one package, which 
was then sent to potential suppliers. 
When many thousands of purchases 
were made, the repetitive preparation 
and issuance of the millions of sheets 
of paper which made up the solicita¬ 
tions became significant not only to 
purchasing offices, but also to contrac¬ 
tors who had to receive, consider, and 
respond to these solicitations. The 
Master Solicitation Program was de¬ 
veloped in an effort to reduce the pa¬ 
perwork flowing between DLA buying 
offices and potential suppliers, to sim¬ 
plify solicitation and award docu¬ 
ments, and to achieve time and dollar 
savings for DLA and industry. Author¬ 
ity for the Program is ASPR Deviation 
No. 73-1, granted on 16 June 1972 by 
the ASPR Committee. It pertains to 
ASPR 2-200, 3-501, and 16-101.2 and 
extends through 30 June 1978. 

§ 1250.702 Scope. 

Master solicitations may be tailored 
in scope according to the needs and 
judgments of each purchasing activity. 
If it is advantageous to utilize separate 
Master Solicitations for large and 
small purchases, geographic regions or 
major commodities, a purchasing ac¬ 
tivity may wish to use several Master 
Solicitation documents rather than 
one. The Program may be applied to 
any appropriate solicitation process as 
determined by the purchasing activity. 
It is applicable to both large and small 
purchases. 

§ 1250.703 Definitions. 

(a) Master Solicitation (MS) is a doc¬ 
ument containing provisions repet¬ 
itively used in any type of solicitation. 
It is prepositioned with all potential 
sources. 

(b) Individually Numbered Solicita¬ 
tion (INS) covers specific require¬ 
ments of a particular solicitation. It in¬ 
cludes only those required provisions 
which are not in the MS and incorpo¬ 
rates applicable provisions of the MS 
by reference. 

(c) Change to the MS is an alter¬ 
ation of, addition to, or deletion from 
the clauses of the MS for one particu¬ 
lar solicitation only. 

(d) Incorporation by Reference 
(IBR) is the inclusion of the clauses of 
one document in another by stating 
the proper reference numbers of those 
clauses in the second document. 
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§ 1250.704 Format. 

(a) The preferred format (print size, 
numbering system and two column dis¬ 
play) for MS documents is that of the 
SF 33A. If in-house capability does not 
exist and time or monetary consider¬ 
ations dictate a departure, this format 
is optional as determined by the pur¬ 
chasing activity. 

(b) Clauses shall be segregated to 
conform with the Uniform Contract 
Format Sections. However, the most 
frequently used clauses shall be placed 
at the beginning of each section. 

§ 1250.705 Policy. 

§ 1250.705-1 The master solicitation. 

(a) The MS shall include essential 
and frequently used material as deter¬ 
mined by individual Centers on the 
basis of the cost effectiveness of inclu¬ 
sion in the MS rather than the INS. 
Convenience to industry and to DLA 
shall also be a consideration. There 
shall be no interim changes, revisions 
or amendments to the master solicita¬ 
tion itself. The only approved method 
of revising the master solicitation is by 
reissuing the entire master solicitation 
or by interim changes contained in the 
individually numbered solicitations. 
All interim changes must be entitled: 
“FOR THIS SOLICITATION ONLY; 
the following changes are hereby 
made to D( )SC Master Solicitation, 
(Date)/* Large numbers of interim 
changes will indicate a need for reis¬ 
suance of the master. 

(b) All new and/or revisions to 
Master Solicitations and copies of 
local implementing amplifying instruc¬ 
tions, including revisions thereto, shall 
be submitted to this Headquarters, 
ATTN: DLA-PPR, for review and ap¬ 
proval prior to implementation. The 
Headquarters review will concentrate 
primarily on solicitation format and 
the appropriateness/legality of local 
clauses. The correct usage of ASPR 
clauses is a responsibility of the field 
activity. In the event the new or re¬ 
vised MS contains a new or revised 
clause requiring separate review and 
approval pursuant to ASPR/DLPR, 
such clause shall be identified in the 
letter transmitting the MS to DLA. 

(c) The master solicitation should be 
kept as brief as possible (typically not 
exceeding 25 or 30 pages). Local 
clauses should be combined, con¬ 
densed, or eliminated wherever possi¬ 
ble. Locally developed manuals, pack¬ 
ing/consignment instruction, etc., 
should be included in the master so¬ 
licitation when such documents are 
used repetitively. 

§ 1250.705-2. The individually numbered 
solicitations. 

The INS shall contain all informa¬ 
tion pertinent to a specific solicitation. 
It shall incorporate the appropriate 
provisions of the MS by reference and 


shall be prepared in a manner which 
provides for award to be made without 
physically attaching the MS. 

§ 1250.706 Incorporation by reference 
(IBR) 

§ 1250.706-1 Incorporation of ASPR provi¬ 
sions. 

(a) Mandatory UCF Section L, 
ASPR Section VII clauses shall be in¬ 
corporated by reference in either the 
MS or the INS, as decided by each 
buying activity. 

(b) Clauses other than mandatory 
UCF Section L, ASPR Section VII 
clauses which are not fill-in clauses 
shall be incorporated by reference by 
title, number, and date, or in full text 
in either the MS or the INS. according 
to the judgments of each Center. 

(c) Fill-in clauses shall be placed in 
full text in either the MS or the INS 
at the discretion of each Center. 

§ 1250.706-2 Incorporation of standard 
forms 32 and 33A. 

Standard Forms 32 and 33A shall be 
incorporated by reference. 

The SF 33A shall be incorporated by 
reference by including in Section B 
Uniform Contract Format a notifica¬ 
tion substantially as follows: 

“Paragraph 1 of Block 9 to the SF 33 
is deleted and the following is substi¬ 
tuted therefor: Solicitation instruc¬ 
tions and conditions, SF 33A is incor¬ 
porated herein by reference". 

§ 1250.707 Termination for conve¬ 
nience clause. 

ASPR Deviation No. 74-14 with re¬ 
spect to ASPR 3-608.2(b)(l)(ix) per¬ 
mits the Termination for Convenience 
Clause to be included in the schedule 
of the purchase order at the time of is¬ 
suance so that additional paperwork 
involved in obtaining the contractor’s 
signature may be avoided. The clause 
may either be set forth verbatim or in¬ 
corporated by reference. 

§ 1250.708 Distribution. 

§ 1250.708-1 Copies to DCAS. 

An initial distribution of the appro¬ 
priate MS to each DCAS component 
shall be made as follows: 

DCASR—30 copies 
DCASMA—15 copies 
DCASPRO—6 copies 
Additional copies shall be furnished 
upon request. 

§ 1250.708-2 Copies to suppliers. 

All potential suppliers shall be pro¬ 
vided with copies of the appropriate 
MS. 

§ 1250.708-3 Copies to GAO. 

Copies of contracts sent to the GAO 
shall include a copy of the Master So¬ 
licitation. 


FEDERAL REGISTER, VOL 43, NO. 86—WEDNESDAY, MAY 3, 1978 



Appendix E—DLA Contract Financing 
Regulations 

Sec. 

E-001 Purpose. 

E-003 Implementation. 

Subport B—Basic Policies 

E-200 Scope of Part. 

E-200.50 Submission of Contractual In¬ 
struments for Audit by the U.S. General 
Accounting Office. 

E-218 Deviations—Amendments. 

E-218.50 Submission of Request for Devi¬ 
ations. 

E-219 Interpretations. 

E-220 Foreign Procurement. 

E-220.50 Use of Foreign Currencies. 

Subpart C—Guaranteed Loans 

E-303 Procedure on Application of a Pri¬ 
vate Financing Institution. 

E-303.50 Submission of applications and 
Supporting Documents. 

E-306 Guaranteeing Agency. 

E-306.50 Account, Accounting Office, Dis¬ 
bursing Office. 

Subpart D—Advance Payments 

E-412 Action by Contracting Officer—Ap¬ 
proval. 

E-412.50 Transmittal of Documents. 

E-412.51 Accounting and Disbursing Proce¬ 
dures. 

Subpart E—Progress Payments Based on Costs 

E-505 Unusual Progress Payments—Stan¬ 
dards—Procedures. 

E-505.50 Submission of Requests. 

El-506 Accounting System and Controls. 

E-506.50 Accounting and Disbursing Proce¬ 
dures. 

Subpart F—Contract Debts—Interest—Deferred 
Payments 

E-001 Purpose. 

This appendix outlines the methods by 
which the provisions of ASPR Appendix E 
will be applied in DLA (other than 
DCASRs). 

E-003 Implementation. 

Changes and additions to, as well as inter¬ 
pretations of. this appendix will be devel¬ 
oped within the Accounting and Finance Di¬ 
vision, Office of the Comptroller, HQ DLA. 

Subpart B—Basic Policies 

E-200 Scope of PurL 

E- 200.50 Submission of contractual in¬ 
struments for audit by the U.S. General 
Accounting Office. 

DLA contractual instruments required by 
the U.S. General Accounting Office for 
audit purposes must be submitted to one of 
the Military Service finance centers. The 
appropriate center for a specific DLA con¬ 
tractual instrument can be determined by 
reference to the accounting and finance 
(disbursing) office designated to make pay¬ 
ment under the basic contractual instru¬ 
ment, e.g., if the disbursing office operates 
under an Army disbursing station number, 
the contractual instruments should be 
transmitted to Indianapolis. The addresses 
of these centers are as follows: 
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Army 

Processing and Disposal Branch, Retained 
Accounts Division, Settlement Operations, 
Finance Center, U.S. Army, Indianapolis, 
Ind. 46249. 

Air Force 

Air Force Accounting and Finance Center. 
Attn: SAA, 3800 York Street, Denver. Colo. 
80205. 

Navy 

Navy Finance Center. Administrative Ser¬ 
vices Department. Code SSP, Federal Office 
Building. 1240 East QM Street, Cleveland. 
Ohio 44199. 

Marine Corps 

Commandant, Marine Corps, Headquar¬ 
ters, Washington, D.C. 20380. 

E-218 Deviations—amendments. 

E-218.50 Submission of request for deviations. 

Request for authority to deviate from the 
provisions of ASPR Appendix E will be sub¬ 
mitted (in an original and four copies) to 
HQ DLA. Attn: DLA-CF. 

E-219 Interpretations. 

Problems of interpretations and applica¬ 
tions of the type indicated in ASPR E-219 
should be transmitted to HQ DLA, Attn: 
DLA-PP. This office will effect any neces¬ 
sary coordination with the DLA Contract 
Financing Officer and determine whether 
dissemination to the other procuring activi¬ 
ties is appropriate. 

E-220 Foreign procurement 
E-220.50 Use of foreign currencies. 

Foreign currencies owned by the United 
States Government shall be used, when fea¬ 
sible. to make payments under contracts in 
foreign countries. The provisions of DLAR 
7000.2, Use of United States-owned Foreign 
Currencies for Payment of Contracts In For¬ 
eign Countries, will govern. 

Subpart C—Guaranteed Loans 

E-303 Procedure on application of a private fi¬ 
nancing institution. 

E-303.50 Submission of applications and 
supporting documents. 

Any application based on a contract which 
cites or will cite DLA funds will be transmit¬ 
ted to HQ DLA. Attn: DLA-CF. This ad¬ 
dress will be used regardless of the office re¬ 
sponsible for administration of or payment 
under the contract. 

E-306 Guaranteeing agency. 

E-306.50 Account, accounting office, dis¬ 
bursing office. 

(a) The following revolving fund account 
has been established on the books of the 
Treasury for receipts and expenditures 
under the DLA guaranteed loan program: 

Symbol—97X4080. 

Title—Defense Production Guarantees, 
DLA. 

To assure proper processing through ac¬ 
counting and finance reporting channels of 
the Military Departments, the subhead 
.5149 will be added to the symbol. 

(b) The single central accounting office re¬ 
sponsible for maintaining the accounting re¬ 
cords of the DLA’s guaranteed loan pro¬ 
gram is the Office of the Comptroller (Con¬ 
tract Financing Office), HQ DLA. 
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(c) The single disbursing office which 
shall be responsible for taking up all collec¬ 
tions and making all disbursements incident 
to DLA’s guaranteed loan program is the 
Accounting and Finance Office, Disbursing 
Symbol 5016, DASC, Cameron Station, Al¬ 
exandria. Va. 22314. 

Subpart D—Advance Payments 

E-412 Action by contracting officer—approval. 
E-412.50 Transmittal of documents. 

The contracting officer’s report should be 
forwarded in original and two copies in the 
format and outline indicated by ASPR E- 
412. Unless otherwise requested, the con¬ 
tracting officer should furnish the items in¬ 
dicated by ASPR E-412(v) and (vi); this 
action will normally obviate the need for 
the separate comments required by ASPR 
E-412(vii). If the contracting officer recom¬ 
mends disapproval (ASPR E-412.1) he 
should include suggestions as to^altemate fi¬ 
nancing methods. The documents should be 
transmitted to HQ DLA, Attn: DLA-CF. if 
the contracts cites DLA funds; the office ad¬ 
ministering or making payments under the 
contracts or maintaining the allotment re¬ 
cords to which the payment will finally be 
charged are not pertinent. 

E-412.51 Accounting and Disbursing Proce¬ 
dures. 

Each of the three Military Departments 
employs different accounting and disbursing 
procedures for making and recouping ad¬ 
vance payments. The prescribed procedures 
of each Department meet the requirements 
for advance payments and recoupments 
made under contracts citing DLA funds; 
therefore, the paying office designated in 
the contract and/or the allottee or suballot¬ 
tee. depending upon the local arrangement, 
should utilize the procedures outlined by 
the Military Department under which 
paying office operates. 

Subpart E—Progress Payments Based on Costs 

E-505 Unusual Progress Payments—Stan¬ 
dards—Procedures. 

E-505.50 Submission of Requests. 

The documents indicated in the third sub- 
paragraph ASPR E-505, if the request con¬ 
cerns a contract which cites DLA funds, will 
be submitted for c oordination and approval 
to HQ DLA. ATTN: DLA-CF. The command 
jurisdiction of the office administering the 
contract, making payments on the contract 
or maintaining accounting records of the al¬ 
lotment or suballotment which will be 
charged for the payment is not pertinent. 

E-506 Accounting System and Controls. 

E-506.50 Accounting and Disbursing Proce¬ 
dures. 

Each of the three Military Departments 
employs different accounting and disburs¬ 
ing procedures for making progress pay¬ 
ments. The prescribed procedures of each 
Department meet the requirements for pro¬ 
gress payments made under contracts citing 
DLA funds; therefore the paying office 
cited In the contract and/or the allottee or 
suballottee should utilize the procedures 
outlined by the Military Department under 
which the paying office operates. Allottees 
and suballottees of DLA funds, whose allot¬ 
ments or suballotments are charged with 
progress payments, will render the same 
type of report to the allottor or suballottor 
as are required by the Military Department 
procedures under which the disbursing 
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office, which services the allottee or subal¬ 
lottee, operates. The “same type report” 
means the same format, form, content and 
due dates prescribed by the appropriate 
Military Department directive. Allottees 
may consolidate the reports of suballottees 
or transmit them as received. Reports on 
progress payments should be submitted in 
accordance with paragraph 5i, Section VII, 
Chapter 5. DLAM 700.1. 

Subpart f—Contract Debts—Interest—Deferred 
Payments 

Follow directions contained in DLAM 
7000.1, Chapter 12, Sections I and II and 
Figures 12-1,12-2, 12-4, and 12-11. 

Supplement No. 2—Contract File 

Maintenance, Closeout and Disposition 

Subpart A—Documentation of Contract Actions 
S-2101.2 Contractor General File. 

Subpart A—Documentation of Contract Actions 

S-2101.2 Contractor General File. 

The basic purpose of the contractor gener¬ 
al file is to provide complete and current in¬ 
formation on a contractor's capability or re¬ 
sponsibility within a single reference. The 
file on each contractor should include finan¬ 
cial statements and reports, scope of work 
he performs, personnel data, quality of his 
operations, and any other correspondence 
and reports relating to the contractor gener¬ 
ally and considered worthy of manage¬ 
ment’s attention. These files shall be main¬ 
tained at one central point within the pur¬ 
chasing activity. 

IFR Doc. 78-11865 Filed 5-2-78; 8:45 am] 


[7710-12] 

Title 39—Postal Service 

CHAPTER I—UNITED STATES POSTAL 
SERVICE 

PART 111—GENERAL INFORMATION 
ON POSTAL SERVICE 

Disposition of Books and Sound 
Recordings Found Loose in the Mails 

AGENCY: Postal Service. 

ACTION: Final rule. 

SUMMARY: This rule amends postal 
regulations to permit the release, after 
a 30-day retention period, of undeliver¬ 
able books and sound recordings bear¬ 
ing a particular trade name, company 
name, or other organizational identifi¬ 
cation to a publisher or distributor of 
such books or sound recordings who 
formally requests such release. Books 
and sound recordings found loose in 
the mail that cannot be traced to a 
particular firm or mailing or that can 
be traced to a firm which does not re¬ 
quest their release will, as before, be 
sold at public auction. The Postal Ser¬ 
vice has made this change in the regu¬ 
lations because it has reason to believe 
that over 90 percent of all books and 
sound recordings found loose in the 
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mallstream are mailed by commercial 
mailers. In the opinion of the Postal 
Service, this change in the regulations 
will have the expected effects of re¬ 
turning books and sound recordings to 
their rightful owners and avoiding the 
present expense to the Postal Service 
of processing and selling this material. 
The rights of individual mailers to re¬ 
cover lost books or sound recordings 
will continue to be protected by the 
30-day holding period, during which 
time the Postal Service can respond to 
inquiries on lost items. It should be 
noted that the revised rule will not 
apply to articles other than books and 
sound recordings found loose in the 
mails, because there is an insufficient 
statistical basis for making it generally 
applicable to other mailed merchan¬ 
dise at this time. 

EFFECTIVE DATE: June 3. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Ed McClure, 202-245-4530. 

SUPPLEMENTARY INFORMATION: 
On February 14, 1978, the Postal Ser¬ 
vice published for comment in the 
Federal Register proposed changes to 
Part 159 of the Postal Service Manual 
as described above (43 FR 6263). The 
proposed changes were intended to es¬ 
tablish more practicable criteria for 
the release of books and sound record¬ 
ings from custody of the Postal Ser¬ 
vice without, adversely affecting the 
rights of individual mailers. 

Interested persons were invited to 
submit written comments concerning 
the proposed regulations by March 16, 
1978. Seventeen letters of comment 
were received, of which fourteen were 
in support and three were opposed. 
Eleven commenters made no specific 
recommendations; the remaining six 
commented on specific features of the 
proposed rules as follows: 

One commenter seemed to be con¬ 
cerned that the Postal Service would 
have to exert an excessive amount of 
effort to determine the proper party 
to whom books and sound recordings 
should be released. Under existing 
rules, which are not being changed, 
books and sound recordings will con¬ 
tinue to be released during a 30-day 
holding period to customers who iden¬ 
tify missing material by specific quan¬ 
tities and titles. Books and sound re¬ 
cordings still on hand at the end of 
the holding period will, under the new 
rule, be released on request to publish¬ 
ers or distributors who are identified 
by means of the trade names, compa¬ 
ny names, or other organizational 
identification appearing on the mate¬ 
rial. Rather than an excessive effort, 
the Postal Service believes less effort 
will be required to identify the party 
to w r hom material should be released. 

Another commenter generally fa¬ 
vored the rule change but offered four 
separate objections to the following 
specific provisions: 


(1) The commenter believes that 
books and sound recordings found 
loose in the mail at a BMC should con¬ 
tinue to be held at the BMC for the 
30-day retention period instead of 
being sent to the dead parcel branch 
post office for such retention. Limited 
space at some BMCs is the reason the 
change in the rule was deemed neces¬ 
sary. However, we believe the solution 
is to allow the 30-day retention of all 
loose articles, not merely books and 
sound recordings, either at the BMC 
or the dead parcel branch post office, 
with the decision to be made by the re¬ 
gional postmaster general of the 
region in which the BMC is located. 
The final rule so provides. 

(2) The commenter requested that 
the Postal Service define the meaning 
of “certify” in proposed 159.814a(3). 
which states in part that “requesters 
must certify that they have a legal 
right to books and sound recordings 
bearing a particular trade name, com¬ 
pany name, or other organizational 
identification.” Another commenter. 
who objected to the use of the term 
“legal right” on the ground that it is a 
new, unnecessarily vague concept, sug¬ 
gested that the rule be changed to re¬ 
quire requesters to certify that they 
are the “senders” of books and sound 
recordings. We have amended the rule 
to accommodate both these concerns. 
As revised, the provision will read: 
“Requesters must include a statement 
that they are a publisher or distribu¬ 
tor of books or sound recordings bear¬ 
ing a particular trade name, company 
name, or other organizational identifi¬ 
cation.” We used the terms “publisher 
or distributor” instead of “senders”, 
because those terms specifically desig¬ 
nate the kinds of commercial mailers 
dealt with by the regulation. 

(3) The commenter stated that the 
concluding sentence in proposed sec¬ 
tion 159.814d, which states that “dead 
parcel branches will attempt to adhere 
to these special separation requests to 
the maximum extent practicable”, 
leaves a great deal to the subjective 
evaluation of unit managers. We dis¬ 
agree. The language of the concluding 
sentence requires maximum effort, 
and would excuse nonperformance 
only if not practicable. 

(4) The commenter took exception 
to the six-month waiting period in pro¬ 
posed 159.814J before a cancelled re¬ 
quest may be renewed, and interpreted 
this as a provision to allow for “admin¬ 
istrative inertia”. The rule has noth¬ 
ing to do with inertia. It is intended to 
ensure that requesters pick up books 
and sound recordings at dead parcel 
branches as they have agreed to do, or 
accept shipments of such materials at 
the locations they have designated. 
Failure to do either would impose un¬ 
desirable costs on the Postal Service 
and justify cancellation of requests 
and resumption of auction sales of 


FEDERAL REGISTER, VOL 43, NO. 86—WEDNESDAY, MAY 3, 1978 







RULES AND REGULATIONS 


19043 


such material. The rule would thus 
protect the Postal Service from the oc¬ 
casional requester who is not seriously 
interested in participating in this pro¬ 
gram to release books and sound re¬ 
cordings. 

A distributor of books and audio 
visual materials, who was otherwise in 
favor of the proposed rule, said that 
books which he mails as a distributor 
would not usually bear his name or 
trademark and would be returned to 
the publisher. He suggested that a 
provision be included in the new rule 
to permit customer requests for return 
of specific missing titles. There is no 
need to add a provision to this rule, 
since existing rules already permit cus¬ 
tomers who are able to identify miss¬ 
ing items by specific quantities and 
titles to request return of such items 
during the 30-day holding period. To 
the extent that the distributor in¬ 
cludes its name or trademark, the new 
procedure would authorize an addi¬ 
tional option leading to the return 
after the 30-day holding period of ma¬ 
terials bearing its trade name. 

Another commenter took exception 
to the provision in section 159.814b, 
that books which did not appear to be 
new would not be released. He was 
fearful that shopworn books, which 
had not been sold but were being re¬ 
turned for credit by retail dealers, 
would be excluded from return under 
this provision. The rule, as proposed, 
is a practical compromise aimed at ex¬ 
cluding books which show obvious evi¬ 
dence of private ownership. The pres¬ 
ence of scuffed or badly worn covers, 
dogeared pages, broken spines, book¬ 
plates, names of individuals, etc. would 
justify exclusion from release under 
this rule, but a lesser, shopworn ap¬ 
pearance would not. Since any rule 
adopted is still subject to subsequent 
revision, the Postal Service has adopt¬ 
ed section 159.814b as written. Revi¬ 
sion will subsequently be considered if 
circumstances warrant. 

This same commenter requested 
that the practice be continued of 
stamping books to indicate purchase 
at a USPS auction. This procedure will 
be discontinued when the new rules 
are adopted. The procedure of stamp¬ 
ing books was originally instituted as a 
temporary measure to serve only while 
alternatives to disposal through auc¬ 
tion sales were explored. Stamping 
books is a costly, time-consuming pro¬ 
cedure which should be unnecessary 
when those customers who are con¬ 
cerned with it, will, through the new 
procedure, be able to obtain release of 
books in which they have an interest. 

One commenter, an industry repre¬ 
sentative of a retail bookstore trade 
association, who was opposed to the 
new rule, took specific exception to 
the following two features of the pro¬ 
posed regulation: 

(1) The commenter expressed his ex¬ 
ception to the Postal Service “claim 


that 90 percent of all such (loose) 
books are rightfully owned by the pub¬ 
lishing firm." We made no such claim. 
What we said was that “evidence 
shows that more than 90 percent of all 
books and sound recordings in the 
mailstream are mailed by commercial 
mailers • * Retail book stores 
would seem to fall in the category of 
commercial mailers. Accordingly, they 
have the same right as publishers or 
distributors to request that books and 
sound recordings bearing their par¬ 
ticular trade name, company name, or 
other organizational identification be 
held for or sent to them. 

(2) This commenter also took excep¬ 
tion to the 30-day holding period and 
felt a much longer time was desirable. 
The 30-day period is contained in pre¬ 
existing 159.721g(l) of the Postal Ser¬ 
vice Manual and is not part of this 
proposed rule change. However, the 
30-day holding period rule was pub¬ 
lished for comment in the Federal 
Register when it was originally pro¬ 
posed in December 1976 (41 FR 53677), 
as amended and corrected (41 FR 
55524). A special management study 
recommended the 30-day holding 
period after finding that approximate¬ 
ly 95 percent of loose mail inquiries 
are received and processed within the 
first 30 days. Accordingly, the 30-day 
rule was adopted on March 23, 1977 
(42 FR 15681); we see no reason to 
change that determination. 

As a result of comments received, we 
have made a number of revisions in 
the rules as discussed above. We also 
have made certain editorial changes 
aimed primarily at increased clarity. 
In view of these considerations, the 
Postal Service hereby adopts, as 
amended, the following revision of the 
Postal Service Manual: 

Part 159— Undeliverable Mail 

1. In 159.4 revise .441 to read as fol¬ 
lows: 

159.4 Disposal of Undeliverable Mail and 
Unclaimed Articles 


.44 Articles Found Loose in the Mail 

.441 Process articles found loose in the 
mail in accordance with this section (159.44) 
at the facility designated in 159.721g(l). 
Before transferring loose articles to another 
location: 

a. Make every reasonable effort to match 
such articles with the envelope or wrapper 
from which lost. 

b. Loose articles which are transferred to 
another facility must be treated in accor¬ 
dance with 159.443 to remove items of no 
value before the transfer. 

2. In 159.7 revise .721g and .724c(3) 
to read as follows: 

159.7 Dead Mail 


.721 Disposition 

• • • • • 

g. Articles Found Loose in the Mail. Arti¬ 
cles found loose in the mall, which cannot 
be delivered or returned after the initial 
handling prescribed in 159.44, are treated as 
dead mall and processed as follows: 

(1) Location, (a) Process loose articles 
found in any post office at the office where 
found. 

(b) Process loose articles found in any 
BMC (bulk mail center) either at the BMC 
where found or at the dead parcel branch 
post office which serves that BMC service 
area (see 159.724c). The Regional Postmas¬ 
ter General of the region in which the BMC 
is located will decide whether the BMC or 
the dead parcel branch post office will pro¬ 
cess such articles. Loose articles which are 
transferred from the BMC where found to a 
dead parcel branch post office for process¬ 
ing, must be treated at the processing office 
as loose mail in accordance with 159.724c(3). 

(2) Holding Period. Hold loose articles at 
the location where processed for 30 days 
after the initial handling prescribed in 
159.44 and then send to the appropriate 
dead parcel branch designated in 159.724c at 
weekly intervals. 

(3) Sorting. If the volume at any location 
during the 30-day holding period requires a 
plan of sorting to facilitate search and dis¬ 
posal on schedule, proceed as follows: 

(a) Separate the articles into general 
groups, such as books, clothing, hardware, 
etc. Store by weeks to facilitate location and 
disposal. 

(b) Only if the volume makes it necessary, 
assign a serial number to each category re¬ 
ferred to in (a): assign a serial number to 
each parcel within each category: make a 
card or book list of the parcels, by category 
and parcel numbers, with a brief description 
of the articles. 

(4) Wrapping. Do not wrap or box loose 
articles during the holding period except 
when necessary to keep together several ar¬ 
ticles known to be from the same parcel. 


.724 Dead Letter and Dead Parcel 
Branches 


c. Dead Parcel Branches 


(3) Separate Activities. Each post office 
with a dead parcel branch must provide a 
separate activity for processing undelivera¬ 
ble and loose matter found within its own 
operation or loose matter designated by the 
regional postmaster general under 
159.721g(l)(b) to be sent from a BMC for 
processing at the dead parcel branch post 
office. A physical separation must be pro¬ 
vided between the work areas devoted to 
loose and undeliverable processing and to 
dead mail activities. Mail subject to a hold¬ 
ing period may cross the separation into the 
dead parcel area only after the applicable 
holding period has expired. 

(3) Separate Activities. Each post office 
with a dead parcel branch must provide a 
separate activity for processing undelivera¬ 
ble and loose matter found within its own 
operation or loose matter designated by the 
regional postmaster general under 
159.721g(l)(b) to be sent from a BMC for 
processing at the dead parcel branch post 
office. A physical separation must be pro¬ 
vided between the work areas devoted to 
loose and undeliverable processing and to 
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dead mail activities. Mail subject to a hold¬ 
ing period may cross the separation into the 
dead parcel area only after the applicable 
holding period has expired. Dead matter 
which has been held for the appropriate 
holding period at other facilities must be 
taken directly into the dead parcel unit and 
immediately prepared for auction or other 
appropriate disposal. Activities for each of 
these operations must be reported separate¬ 
ly. Form 3731, Quarterly Report of Dead 
Parcel Post Branch, must not include any 
volume or work hour statistics for mail 
matter which has not been held for the pre¬ 
scribed holding period. 

3. In 159.8 revise .813b and add new 
.814 reading as follows: 

159.8 Treatment in Dead Parcel 
Branches 


.813 Other Parcels. 


b. Except for books and sound recordings 
(see 159.814), prepare other parcels, includ¬ 
ing ordinary, insured, and COD, for disposal 
as soon as received if sender or addressee 
cannot be identified. Do not list contents. 


.814 Books and Sound Recordings. Pre¬ 
pare books and sound recordings for dispos¬ 
al in accordance with 159.85, except for 
those that may be withheld from sale for re¬ 
lease to a publisher or distributor under the 
following conditions: 

a. A publisher or distributor may request, 
in the manner set forth below, that books 
and sound recordings bearing a particular 
trade name, company name, or other orga¬ 
nizational identification, be released to the 
requester, or to the requester’s authorized 
representative. 

(1) The requester must apply in writing to 
the postmaster at each dead parcel branch 
where release of material is desired. 

(2) The request must be in quadruplicate. 

(3) Requesters must include a statement 
that they are a publisher or distributor of 
books or sound recordings bearing a particu¬ 
lar trade name, company name, or other or¬ 
ganizational identification. 

(4) More than one trade name, company 
name, or other organizational identification 
may be listed in the same request. 

(5) The request must specify whether the 
books and sound recordings are to be picked 
up at the dead parcel branch or whether de¬ 
livery to another location is desired. If deliv¬ 
ery to another location is desired, the ad¬ 
dress must be specified and must be one 
used by the requester as a return address. A 
requester may select only one such address 
for each dead parcel branch. The specified 
address may be changed at any time by sub¬ 
mitting a written request to the postmaster 
at the dead parcel branch office. 

(6) After approval, the postmaster will 
retain the original request and send one 
copy each to the requester, the Inspector in 
charge of the Division in which the installa¬ 
tion is located, and the General Manager, 
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Special Services Division, Office of MaU 
Classification. U.S. Postal Service, Washing¬ 
ton. D.C. 20260. 

(7) An approved request will remain In 
effect until cancelled in writing by either 
the requester or the Postal Service (see 
159.814J). 

b. A book or sound recording will be sold 
at auction and will not be released to the re¬ 
quester if, although it bears an applicable 
trade name, company name f or other orga¬ 
nizational identification, it does not appear 
to be new, or was involved in the settlement 
of a postal indemnity claim, or if it is known 
that the requester was not the mailer or ad¬ 
dressee. 

c. A request for release of books or sound 
recordings will be granted except where a 
written protest, or a conflicting request 
from another party, is presented to the 
postmaster at the dead parcel branch post 
office. Merchandise involved in such a dis¬ 
pute will be sold at auction in the normal 
course of business, unless written notice 
from both parties advising of settlement of 
the dispute is received prior to the pre¬ 
scribed sale deadline (see 159.814g). The 
postmaster at the dead parcel branch post 
office will notify both parties in writing 
when such disputes arise or are settled and 
of the consequences to the merchandise in 
such disputes. 

d. Upon approval of a request under 
159.814a. dead parcel branches will establish 
special separations or bins, for segregation 
of books and sound recordings which bear 
the specified trade name, company name, or 
other organizational identification. Such 
identification must consist of a readily iden¬ 
tifiable name and be easily read. Dead 
parcel branches will attempt to adhere to 
these special separation requests to the 
maximum extent practicable. 

e. Except where delivery to another loca¬ 
tion is desired (see 159.814a(5) and .814h), 
dead parcel branches will release books and 
sound recordings to requesters or their au¬ 
thorized representatives at the dead parcel 
branch at a time and in a manner mutually 
agreeable between the requester and the 
postmaster, consistent with the instructions 
in this section (159.814). Such merchandise 
must be picked up at least once before each 
auction, but may be picked up more often 
by mutual agreement between the postmas¬ 
ter and the requester. 

f. When books and sound recordings are to 
be released at the dead parcel branch, the 
following procedures apply: 

(1) Ten days before each dead parcel auc¬ 
tion, or more often, if warranted by volume, 
the dead parcel branch will send a written 
notice to each requester who has specified 
release of such merchandise at the dead 
parcel branch, advising of the quantity of 
books and sound recordings on hand. Mer¬ 
chandise which is to be released at the dead 
parcel branch will not be listed in the sale 
catalog. 

(2) Requesters or their representatives 
may pick up'books and sound recordings at 
the dead parcel branch upon presentation 
of a letter from the requester authorizing 
the Postal Service to release such merchan¬ 
dise to the bearer. This letter of authoriza¬ 
tion must be executed in triplicate. Upon re¬ 
lease of the merchandise, all copies of the 


letter of authorization will be receipted in 
bulk by the person accepting delivery. One 
copy will be given out with the merchandise, 
one copy will be mailed directly to the re¬ 
quester. and the original will be retained by 
the dead parcel branch. 

g. Books and sound recordings must be 
picked up at the dead parcel branch before 
the close of the business day Immediately 
preceding the public display of auction sale 
merchandise. Failure to do so will result in 
cancellation of a request (see 159.814j). 

h. As to books and sound recordings, 
which are to be released at another location 
under 159.814a( 5). dead parcel branches will 
make up individual packages for shipment 
to the other location desired by the request¬ 
er. unless hampers or other types of con¬ 
tainers would be more advantageous. 

(1) Individual Packages. Individual pack¬ 
ages will be as large as possible subject to 
the weight and size limitations for fourth- 
class mail in 135.3. Each package will be pre¬ 
pared to comply with the requirements of 
135.24, sent under a penalty label, and deliv¬ 
ered at the destination as ordinary mail. 

(2) Containers. Books and sound record¬ 
ings from dead mail branches may be deliv¬ 
ered In hampers, or other containers, where 
this means is more advantageous than 
making up individual packages, and ade¬ 
quate security against pilferage can be 
maintained. Postmasters at dead parcel 
branches and postmasters at delivery offices 
may coordinate suitable arrangements for 
containment, labeling, movement, and secu¬ 
rity of such merchandise through their re¬ 
spective transportation management offi¬ 
cers. 

i. Failure to accept delivery of any ship¬ 
ment under 159.814h will result in cancella¬ 
tion of a request (see 159.814J). 

j. When a request is cancelled (see 
159.814a(7), .814g, and .8141), the requester 
must be notified by the postmaster in writ¬ 
ing. A cancelled request may not be renewed 
for six months after the date of cancella¬ 
tion. At that time, an application must be 
re-submitted in writing, as if it were a new 
request. Copies of any cancellation notice 
must be sent to the General Manager. Spe¬ 
cial Services Division. Office of Mail Classi¬ 
fication. U.S. Postal Service. Washington. 
D.C. 20260. Merchandise on hand at the 
time of a cancellation will be included in the 
next auction. 

A Post Office Services (Domestic) 
transmittal letter making these 
changes in the pages of the Postal Ser¬ 
vice Manual will be published and will 
be transmitted to subscribers auto¬ 
matically. These changes will be pub¬ 
lished in the Federal Register as pro¬ 
vided in 39 CFR 111.3. 

(39 U.S.C. 401(2).) 

Roger P. Craig, 
Deputy General Counsel 

[FR Doc. 78-12018 Filed 5-2-78: 8:45 am) 
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Title 43—Public Lands: Interior 

CHAPTER II—BUREAU OF LAND 
MANAGEMENT; DEPARTMENT OF 
THE INTERIOR 

APPENDIX—PUBLIC LAND ORDERS 

CA-7950; Public Land Order 5637] 

ARIZONA 

Prior Amendment of Executive order 
No. 8039; Prior Revocation of 
Public Land Order No. 5492; Clarifi¬ 
cation of Administration and Man¬ 
agement Under National Wildlife 
Refuge System Administration Act; 
Change of Name to Kofa National 
Wildlife Refuge 

AGENCY: Bureau of Land Manage¬ 
ment (Interior). 

ACTION: Final rule. 

SUMMARY: This public land order 
changes the name of the Kofa Game 
Range to the Kofa National Wildlife 
Refuge. Also, it affords notice of prior 
statutory action taken to revoke or 
revise public land orders or Executive 
orders, as necessary, to change the ad¬ 
ministration and management of the 
refuge area in accordance with Pub. L. 
94-223. 

EFFECTIVE DATE: May 3. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Eldon G. Hayes, 202-343-8731. 

By virtue of the authority that Is 
vested in the Secretary of the Interior 
by law, including the authority that is 
vested in him by section 204 of the Act 
of October 21, 1976 (Pub. L. 94-579, 90 
Stat. 2751), and in accordance with the 
Act of February 27, 1976 (Pub. L. 94- 
223, 90 Stat. 199), which amended sec¬ 
tion 4(a) of the National Wildlife 
Refuge System Administration Act of 
1966 (16 UJS.C. 668dd(a)), it is ordered 
as follows: 

1. The Act of February 27, 1976 
(Pub. L. 94-223, 90 Stat. 199), which 
amended Section 4(a) of the National 
Wildlife Refuge System Administra¬ 
tion Act of 1966 (16 U.S.C. 668dd(a)), 
provides that units of the National 
Wildlife Refuge System, including the 
Kofa Game Range, shall be adminis¬ 
tered by the Secretary of the Interior 
exclusively through the United States 
Fish and Wildlife Service. Accordingly, 
notice is hereby given that effective as 
of February 27, 1976 and by virtue of 
Pub. L. 94-223, supra: 

(a) Public Land Order No. 5492 of 
March 21, 1975 (40 FR 14054), which 
provided for the transfer of all of the 
Secretary’s delegable authority for the 
operation and administration of the 
Kofa Game Range, as described in the 
aforesaid orders, to the Bureau of 
Land Management, was revoked; and 

FEDERAL 


RULES AND REGULATIONS 

such authority was, and is now, vested 
solely in the United States Fish and 
Wildlife Service; 

(b) The operation and administra¬ 
tion of the Kofa Game Range, includ¬ 
ing grazing, was to be administered, 
and is now being administered, in ac¬ 
cordance with the National Wildlife 
Refuge System Administration Act, as 
amended, except that those holding 
grazing privileges, validly issued by 
the Bureau of Land Management and 
in effect on Feburary 27, 1976, are per¬ 
mitted to continue such privileges 
under terms and conditions imposed 
by the Taylor Grazing Act, and imple¬ 
menting regulations, until those privi¬ 
leges expire. The renewal or initiation 
of grazing privileges subsequent to 
February 27, 1976, is in accordance 
with the National Wildlife Refuge 
System Administration Act, as amend¬ 
ed, and implementing regulations. 

(c) Executive Order No. 8039 of Jan¬ 
uary 25. 1935 (4 FR 438), which estab¬ 
lished the Kofa Game Range, was 
modified to the extent necessary for it 
to conform to the provisions of (a) and 
(b), above. 

2. The name of the Kofa Game 
Range, as so designated by Executive 
Order No. 8039 of January 25, 1939 (4 
FR 438), is hereby changed to the 
Kofa National Wildlife Refuge. 

3. This order does not affect or alter 
in any respect the Notice of Proposed 
Withdrawal, A-7950 of February 26, 
1974, relating to the Kofa Game 
Range, as published at 39 FR 8640. 

Dated: April 25, 1978. 

Guy R. Martin, 
Assistant Secretary 
of the Interior. 

[FR Doc. 78-12035 Filed 5-2-78; 8:45 am] 

[4310-84] 

CA-7951; Public Land Order 5636J 

ARIZONA 

Prior Amendment of Executive Order 

No. 8038; Cabeza Prieto National 

Wildlife Refuge; Clarification of 

Administration and Management 

Under National Wildlife Refuge 

System Administration Act 

AGENCY: Bureau of Land Manage¬ 
ment (Interior). 

ACTION: Final rule. 

SUMMARY: This public land order af¬ 
fords notice of prior statutory action 
taken to revise Executive Order No. 
8038, as necessary, to change the ad¬ 
ministration and management of the 
Cabeza Prieta National Wildlife 
Refuge in accordance with Pub. L. 94- 
223. 

EFFECTIVE DATE: May 3. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Eldon G. Hayes, 202-343-8731. 

By virtue of the authority that is 
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vested in the Secretary of the Interior 
by law, including the authority that is 
vested in him by section 204 of the Act 
of October 21, 1976 (Pub. L. 94-579, 90 
Stat. 2751), and in accordance with the 
Act of February 27, 1976 (Pub. L. 94- 
223, 90 Stat. 199), which amended sec¬ 
tion 4(a) of the National Wildlife 
Refuge System Administration Act of 
1966 (16 U.S.C. 668dd(a)), it is ordered 
as follows: 

1. The Act of February 27, 1976 
(Pub. L. 94-223, 90 Stat. 199), which 
amended section 4(a) of the National 
Wildlife Refuge System Administra¬ 
tion Act of 1966 (16 U.S.C. 668dd(a)), 
provides that units of the National 
Wildlife Refuge System, including the 
Cabeza Prieta Game Range, the name 
of which was changed to the Cabeza 
Prieta National Wildlife Refuge by 
Public Land Order No. 5493 of March 
21, 1975 (40 FR 14315), as amended by 
Public Land Order No. 5502 of June 
10, 1975 (40 FR 25593). shall be admin¬ 
istered by the Secretary of the Interi¬ 
or exclusively through the United 
States Fish and Wildlife Service. Ac¬ 
cordingly, notice is hereby given that 
effective as of February 27. 1976 and 
by virtue of Pub. L. 94-223, supra: 

(a) The operation and administra¬ 
tion of the Cabeza Prieta National 
Wildlife Refuge, including grazing, 
was to be administered, and is now 
being administered, in accordance with 
the National Wildlife Refuge System 
Administration Act, as amended, 
except that those holding grazing 
privileges, validly issued by the 
Bureau of Land Management and in 
effect on February 27. 1976, are per¬ 
mitted to continue such privileges 
under terms and conditions imposed 
by the Taylor Grazing Act, and imple¬ 
menting regulations, until those privi¬ 
leges expire. The renewal or initiation 
of grazing privileges subsequent to 
February 27. 1976, is in accordance 
with the National Wildlife Refuge 
System Administration Act, as amend¬ 
ed, and implementing regulations. 

(b) Executive Order No. 8038 of Jan¬ 
uary 25, 1939 (4 FR 437), which estab¬ 
lished the Cabeza Prieta National 
Wildlife Refuge as the Cabeza Prieta 
Game Range, was modified to the 
extent necessary for it to conform to 
the provisions of (a), above. 

2. This order does not affect or alter 
in any respect the Notice of Proposed 
Withdrawal, A-7951 of February 26, 
1974, relating to the Cabeza Prieta Na¬ 
tional Wildlife Refuge, as published at 
39 FR 8640. 

Dated: April 25, 1978. 

Guy R. Martin, 
Assistant Secretary 
of the Interior. 
[FR Doc. 78-12036 Filed 5-2-78; 8:45 am] 

3, 1978 
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[4310-84] 

IM-30912; Public Land Order 5635] 

MONTANA 

Prior Amendment of Executive Order 
No. 7509; Prior Revocation of 
Public Land Order No. 5498; 
Change of Name to Charles M. 
Russell National Wildlife Refuge; 
Clarification of Administration and 
Management Under National Wild¬ 
life Refuge System Administration 
Act 

AGENCY: Bureau of Land Manage¬ 
ment (Interior). 

ACTION: Pinal rule. 

SUMMARY: This public land order 
changes the name of the Charles M. 
Russell National Wildlife Range to the 
Charles M. Russell National Wildlife 
Refuge. Also, it affords notice of prior 
statutory action taken to revoke or 
revise public land orders or Executive 
orders, as necessary, to change the ad¬ 
ministration and management of the 
refuge area in accordance with Pub. L. 
94-223. 

EPTECTIVE DATE: May 3, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Eldon G. Hayes, 202-343-8731. 

By virtue of the authority that is 
vested in the Secretary of the Interior 
by law, including the authority vested 
in him by section 204 of the Act of Oc¬ 
tober 21, 1976 (Pub. L. 94-579, 90 Stat. 
2751), and in accordance with the Act 
of February 27, 1976 (Pub. L. 94-223, 
90 Stat. 199), which amended section 
4(a) of the National Wildlife Refuge 
System Administration Act of 1966 (16 
U.S.C. 668dd(a», it is ordered as fol¬ 
lows: 

1. The Act of February 27. 1976 
(Pub. L. 94-223, 90 Stat. 199). which 
amended section 4(a) of the National 
Wildlife Refuge System Administra¬ 
tion Act of 1966 (16 U.S.C. 668dd(a)), 
provides that units of the National 
Wildlife Refuge System, including the 
Fort Peck Game Range, the name of 
which was changed to the Charles M. 
Russell National Wildlife Range by 
Public Land Order No. 2951 of Febru¬ 
ary 25, 1963 (28 FR 1871), shall be ad¬ 
ministered by the Secretary of the In¬ 
terior exclusively through the United 
States Fish and Wildlife Service. Ac¬ 
cordingly, notice is hereby given that 
effective as of February 27, 1976 and 
by virtue of Pub. L. 94-223, supra: 

(a) Public Land Order No. 5498 of 
April 25. 1975 (40 FR 18996), as 
amended by Public Land Order No. 
5500 of May 23, 1975 (40 FR 23472), 
which provided for the transfer of all 
of the Secretary’s delegable authority 
for the operation and administration 
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of Charles M. Russell National Wild¬ 
life Range, as described in the afore¬ 
said orders, to the Bureau of Land 
Management, was revoked; and such 
authority was. and is now, vested 
solely in the United States Fish and 
Wildlife Service; 

(b) The operation and administra¬ 
tion of the Charles M. Russell Nation¬ 
al Wildlife Range, including grazing, 
was to be administered, and is now 
being administered, in accordance with 
the National Wildlife Refuge System 
Administration Act, as amended, 
except that those holding grazing 
privileges, validly issued by the 
Bureau of Land Management and in 
effect on February 27, 1976, are per¬ 
mitted to continue such privileges 
under terms and conditions imposed 
by the Taylor Grazing Act, and imple¬ 
menting regulations, until those privi¬ 
leges expire. The renewal or initiation 
of grazing privileges subsequent to 
February 27, 1976, is in accordance 
with the National Wildlife Refuge 
System Administration Act, as amend¬ 
ed, and implementing regulations. 

(c) Executive Order No. 7509 of De¬ 
cember 11, 1936 (1 FR 2149), which es¬ 
tablished the Charles M. Russell Na¬ 
tional Wildlife Range as the Fort Peck 
Game Range, was modified to the 
extent necessary for it to conform to 
the provisions of (a) and (b), above. 

2. The name of the Charles M. Rus¬ 
sell National Wildlife Range, as so des¬ 
ignated by Public Land Order No. 2951 
of February 25, 1963 (28 FR 1871), is 
hereby changed to the Charles M. 
Russell National Wildlife Refuge. 

3. This order does not affect or alter 
in any respect the Notice of Proposed 
Withdrawal, M-39021 of March 4, 
1975, relating to the Charles M. Rus¬ 
sell National Wildlife Range, as pub¬ 
lished at 40FR 11365. 

Dated: April 25. 1978. 

Guy R. Martin, 
Assistant Secretary 
of the Interior. 

CFR Doc. 78-12034 Filed 5-2-78; 8:45 am) 


[4310-84] 

(Nev. 051742; Public Land Order 5634) 

NEVADA 

Prior Amendment of Executive Order 
No. 7522; Prior Revocation of 
Public Land Order No. 5497; Con¬ 
solidation of Charles Sheldon 
Antelope Range and Charles Shel¬ 
don Wildlife Refuge; Change of 
Name to Sheldon National Wildlife 
Refuge; Clarification of Administra¬ 
tion and Management Under Na¬ 
tional Wildlife Refuge System Ad¬ 
ministration Act 

AGENCY: Bureau of Land Manage¬ 
ment (Interior). 


ACTION: Final rule. 

SUMMARY: This public land order 
changes the names of the Charles 
Sheldon Antelope Range and the 
Charles Sheldon Wildlife Refuge and 
combines them as the Sheldon Nation¬ 
al Wildlife Refuge. Also, it affords 
notice of prior statutory action taken 
to revoke or revise public land orders 
or Executive orders, as necessary, to 
change the administration and man¬ 
agement of the area in accordance 
with Pub. L. 94-223. 

EFFECTIVE DATE: May 3, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Eldon G. Hayes, 202-343-7831. 

By virtue of the authority that is 
vested in the Secretary of the Interior 
by law, including the authority that is 
vested in him by section 204 of the Act 
of October 21. 1976 (Pub. L. 94-579, 90 
Stat. 2751), and in accordance with the 
Act of February 27. 1976 (Pub. L. 94- 
223, 90 Stat. 199), which amended sec¬ 
tion 4(a) of the National Wildlife 
Refuge Administration Act of 1966 (16 
U.S.C. 668dd(a)), it is ordered as fol¬ 
lows: 

1. The Act of February 27, 1976 
(Pub. L. 94-223, 90 Stat. 199), which 
amended section 4(a) of the National 
Wildlife Refuge System Administra¬ 
tion Act of 1966 (16 U.S.C. 668dd(a)), 
provides that units of the National 
Wildlife Refuge System, including the 
Charles Sheldon Antelope Range, 
shall be administered by the Secretary 
of the Interior exclusively through the 
United States Fish and Wildlife Ser¬ 
vice. Accordingly, notice is hereby 
given that effective as of February 27, 
1976 and by virtue of Pub. L. 94-223, 
supra: 

(a) Public Land Order No. 5497 of 
April 25, 1975 (40 FR 18997), as 
amended by Public Land Order 5508 of 
June 23, 1975 (40 FR 27659), which 
provided for the transfer of all the 
Secretary’s delegated authority for 
the operation and administration of 
the Charles Sheldon Antelope Range, 
as described in the aforesaid orders, to 
the Bureau of Land Management, was 
revoked; and such authority was, and 
is now, vested solely in the United 
States Fish and Wildlife Service; 

(b) The operation and administra¬ 
tion of the Charles Sheldon Antelope 
Range, including grazing, was to be ad¬ 
ministered, and is now being adminis¬ 
tered, in accordance with the National 
Wildlife Refuge System Administra¬ 
tion Act, as amended, except that, 
those holding grazing privileges valid¬ 
ly issued by the Bureau of Land Man¬ 
agement and in effect on February 27, 
1976, are permitted to continue such 
privileges under terms and conditions 
imposed by the Taylor Grazing Act, 
and implementing regulations, until 
those privileges expire. The renewal or 
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Initiation of grazing privileges subse¬ 
quent to February 27, 1976, is in accor¬ 
dance with the National Wildlife 
Refuge System Administration Act, as 
amended, and implementing regula¬ 
tions. 

(c) Executive Order No. 7522 of De¬ 
cember 21, 1936 (1 FR 2184), which es¬ 
tablished the Charles Sheldon Ante¬ 
lope Range, was modified to the 
extent necessary for it to conform to 
the provisions of (a) and (b), above. 

2. For increased administrative effi¬ 
ciency, the lands and interests in land 
comprising the Charles Sheldon Wild¬ 
life Refuge, as established by Execu¬ 
tive Order No. 5540, of January 26, 
1931, and the adjoining Charles Shel¬ 
don Antelope Range, as established by 
Executive Order No. 7522 of December 
21, 1936, are hereby consolidated into 
one administrative unit. Insofar as it 
combines these two units of the Na¬ 
tional Wildlife Refuge System, this 
order is not intended to alter or 
modify in any respect either of the 
aforementioned Executive Orders. As 
consolidted, the Charles Sheldon 
Wildlife Refuge, the name of which 
was so designated by Executive Order 
No. 5540, and the Charles Sheldon 
Antelope Range, the name of which 
was so designated by Executive Order 
No. 7522, shall hereafter be designated 
and known as the Sheldon National 
Wildlife Refuge. 

3. This order does not affect or alter 
in any respect the Notice of Proposed 
Withdrawal, Nev-051742, relating to 
the Charles Sheldon Antelope Range, 
as published at 40 FR 8368. 

April 25, 1978. 

Guy R. Martin, 
Assistant Secretary 
of the Interior. 

[FR Doc. 78-12033 Filed 5-2-78; 8:45 am] 


[4910-22] 

Title 49—Transportation 

CHAPTER III—FEDERAL HIGHWAY 
ADMINISTRATION, DEPARTMENT 
OF TRANSPORTATION 

SUBCHAPTER 8—FEDERAL MOTOR CARRIER 
SAFETY REGULATIONS 

[Amendment No. 77-4] 

PART 386—RULES OF PRACTICE FOR 
MOTOR CARRIER SAFETY PRO¬ 
CEEDINGS 

Service of Responses to Claims; 
Amendment 

AGENCY: Federal Highway Adminis¬ 
tration. DOT. 

ACTION: Amendment to final rule. 

SUMMARY: On October 4, 1977, the 
Federal Highway Administration 


issued certain amendments to the 
rules of practice. Among the changes 
was a requirement that replies in civil 
forfeiture cases be served on certain 
named persons. The service specified 
should only be required in proceedings 
under the Hazardous Materials Trans¬ 
portation Act because these are the 
only civil forfeiture cases that are as¬ 
signed docket numbers and go to hear¬ 
ing. This amendment corrects the 
rules of practice by eliminating the 
service requirements for civil forfei¬ 
ture claims not processed under the 
Hazardous Materials Transportation 
Act. 

EFFECTIVE DATE: May 3, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Gerald M. Tierney, Office of the 
Chief Counsel (HCC-20), 202-426- 
0346, Federal Highway Administra¬ 
tion. 400 Seventh Street SW., Wash¬ 
ington, D.C. 20590. Office hours are 
7:45 a.m. to 4:15 p.m. e.t., Monday- 
Friday. 

Therefore, 49 CFR 386.13(b) is 
amended to read as follows: 

§ 386.13 Petitions to review, replies. 

• • • • * 

(b) • • • 

(ill) In proceedings under the Haz¬ 
ardous Materials Transportation Act, 
certification that the reply has been 
served in accordance with § 386.38. 


(49 U.S.C. 304; Pub. L. 93-633, 88 Stat. 2156; 
49 U.S.C. 1801, et seq.; 49 CFR 1.48, 301.60.) 

Issued this 25th day of April 1978, in 
Washington, D.C. 

Robert A. Kaye, 
Director , Bureau of 
Motor Carrier Safety. 
[FR Doc. 78-11995 Filed 5-2-78; 8:45 am] 


[7035-01] 

CHAPTER X—INTERSTATE 
COMMERCE COMMISSION 

SUBCHAPTER A—GENERAL RULES AND 
REGULATIONS 

[Amendment No. 3 to Service Order No. 
1262] 

PART 1033—CAR SERVICE 

North Stratford Railroad Corp. Autho¬ 
rized To Operate Over Certain 
Tracks Owned by the State of New 
Hampshire 

AGENCY: Interstate Commerce Com¬ 
mission. 


ACTION: Emergency Order (Amend¬ 
ment No. 3 to Service Order No. 1262). 

SUMMARY: Service Order No. 1262 
authorizes the North Stratford Rail¬ 
road Corp. to operate a line of railroad 
between North Stratford, N.H., and 
Beecher Falls, Vt., owned by the State 
of New Hampshire. Resumption of Op¬ 
eration over this line restores rail ser¬ 
vice to shippers affected by its aban¬ 
donment by the Maine Central, its 
former owner. Amendment No. 3 to 
Service Order No. 1262 extends for six 
months the emergency authority 
granted to the North Stratford Rail¬ 
road for operation to this line. 

DATES: Effective 11:59 p.m., April 30. 
1978. Expires 11:59 p.m., October 31. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

C. C. Robinson, Chief, Utilization 
and Distribution Branch, Interstate 
Commerce Commission, Washing¬ 
ton, D.C. 20423, telephone 202-275- 
7840, telex 89-2742. 

SUPPLEMENTARY INFORMATION: 
This amendment is printed in fuD 
below. 

At a Session of the Interstate Com¬ 
merce Commission, Railroad, Service 
Board, held in Washington, fo.C., on 
the 27th day of April, 1978. 

Upon further consideration of Serv¬ 
ice Order No. 1262 (42 FR 16780, 
43637, and 57317), and good cause ap¬ 
pearing therefor: 

It is ordered. That: 

Service Order No. 1262 be, and it is 
hereby, amended by substituting the 
following paragraph (f) for paragraph 
(f) thereof: 

§ 1033.1262 Service Order No. 1262. 

(a) North Stratford Railroad Corp., 
authorized to operate over certain 
tracks owned by the State of New 
Hampshire • • • 


(f) Expiration date. The provisions 
of this order shall expire at 11:59 p.m., 
October 31, 1978, unless otherwise 
modified, changed, or suspended by 
order of this Commission. 

Effective date. This amendment 
shall become effective at 11:59 p.m., 
April 30, 1978. 

(49 U.S.C. 1(10-17).) 

It is further ordered, That a copy of 
this amendment shall be served upon 
the Association of American Rail¬ 
roads, Car Service Division, as agent of 
all railroads subscribing to the car ser¬ 
vice and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ¬ 
ation; and that notice of this amend¬ 
ment be given to the general public by 
depositing a copy in the Office of the 
Secretary of the Commission at Wash- 
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ington, D.C., and by filing it with the 
Director, Office of the Federal Regis¬ 
ter. 

By^the Commission, Railroad Ser¬ 
vice Board, members Joel E. Bums, 
Robert S. Turkington and John R. Mi¬ 
chael. 

H. G. Homme, Jr., 
Acting Secretary. 
CFR Doc. 78-12071 Filed 5-2-78; 8:45 am] 


[7035-01] 

[Amendment No. 1 to Service Order No. 
12961 

PART 1033—CAR SERVICE 

Substitution of Refrigerator Cars for 
Boxcars 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Emergency Order (Amend¬ 
ment No. 1 to Service Order No. 1296). 

SUMMARY: There is a substantial 
shortage of boxcars on the Atchison, 
Topeka and Santa Fe Railway for 
shipments of cotton. The ATSF has an 
available supply of certain refrigerator 
cars that may be subsitituted for this 
traffic at the ratio of two refrigerator 
cars for each boxcar. Service Order 
No. 1296 authorizes ATSF, with con¬ 
sent of the shipper, to substitute two 
refrigerator cars for each boxcar or¬ 
dered for shipments of cotton from 
any station on ATSF in Texas or New 
Mexico and destined to any other sta¬ 
tion on ATSF. Amendment No. 1 ex¬ 
tends to the order an additional three 
months. 

DATES: Effective 11:59 p.m., April 30. 
1978. Expires 11:59 p.m., July 31, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

C.C. Robinson, Chief, Utilization 
and Distribution Branch, Interstate 
Commerce Commission, Washing¬ 
ton, D.C. 20423. telephone 202-275- 
7840, telex 89-2742. 

SUPPLEMENTARY INFORMATION: 
The Amendment is printed in full 
below. 

At a Session of the Interstate Com¬ 
merce Commission, Railroad Service 
Board, held in Washington. D.C., on 
the 27th day of April, 1978. 

Upon further consideration of Ser¬ 
vice Order No. 1296 (43 F.R. 3125), and 
good cause appearing therefor: 

It is ordered. That: 

Service Order No. 1296 is hereby 
amended by subsituting the following 
paragraph (e) for paragraph (e) there¬ 
of: 

§ 1033.1296 Service Order No. 1296 
(a) Substitution of refrigerator cars 
for boxcars 000 

• • • • ♦ 
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(e) Expiration date . The provisions 
of this order shall expire at 11:59 p.m., 
July 31, 1978, unless otherwise modi¬ 
fied, changed, or suspended by order 
of this Commission. 

Effective date. This amendment 
shall become effective at 11:59 p.m., 
April 30, 1978. 

(49U.S.C. 1(10-17).) % 

It is further ordered. That a copy of 
this amendment shall be served upon 
the Association of American Rail¬ 
roads, Car Service Division, as agent of 
all railroads subscribing to the car ser¬ 
vice and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ¬ 
ation; and that notice of this amend¬ 
ment be given to the general public by 
depositing a copy in the Office of the 
Secretary of the Commission at Wash¬ 
ington, D C., and by filing it with the 
Director. Office of the Federal Regis¬ 
ter. - 

By the Commission, Railroad Ser¬ 
vice Board, members Joel E. Burns, 
Robert S. Turkington and John R. Mi¬ 
chael. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-12072 Filed 5-2-78; 8:45 am] 


[7035-01] 

[Amendment No. 2 to Revised Service Order 
No. 1301] 

PART 1033—CAR SERVICE 

Distribution of Grain Cars 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Emergency Order (Amend¬ 
ment No. 2 Revised Service Order No. 
1301). 

SUMMARY: There are serious short¬ 
ages of 40-foot, narrow-door plain box¬ 
cars and of covered hoppers on the 
lines of the Burlington Northern and 
of the Chicago & North Western. Re¬ 
vised Service Order No. 1301 requires 
return of narrow-door, 40-foot, plain 
boxcars and of covered hoppers owned 
by these two railroads. Loading to sta¬ 
tions on the lines of the Car owners is 
permitted. Amendment No. 2 extends 
Revised Order No. 1301 for an addi¬ 
tional month. 

DATES: Effective 11:59 p.m., April 30, 
1978. Expires 11:59 p.m., June 30, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

C. C. Robinson, Chief, Utilization 
and Distribution Branch, Interstate 
Commerce Commission, Washing¬ 
ton, D.C. 20423, telephone 202-275- 
7840, telex 89-2742. 

SUPPLEMENTARY INFORMATION: 
The amendment is printed in full 
below. 


At a Session of the Interstate Com¬ 
merce Commission, Railroad Service 
Board, held in Washington, D.C.. on 
the 27th day of April 1978. 

Upon further consideration of Re¬ 
vised Service Order No. 1301 (43 FR 
12326 and 14475), and good cause ap¬ 
pearing therefor: 

It is ordered. That: 

Revised Service Order No. 1301 be. 
and it is hereby, amended by substitut¬ 
ing the following paragraph (e) for 
paragraph (e) thereof: 

§ 1033.130 Service Order No. 130. 

(a) Distribution of grain cars 000 

• • • • • 

(e) Expiration date. The provisions 
of this order shall expire at 11:59 p.m., 
June 30, 1978, unless otherwise modi¬ 
fied, changed, or suspended by order 
of this Commission. 

Effective date. This amendment 
shall become effective at 11:59 p.m., 
April 30. 1978. 

<49 U.S.C. 1(10-17).) 

It is further ordered. That a copy of 
this amendment shall be served upon 
the Association of American Rail¬ 
roads, Car Service Division, as agent of 
all railroads subscribing to the car ser¬ 
vice and car hire agreement under the 
terms of that agreement, and upon the 
Amercian Short Line Railroad Associ¬ 
ation; and that notice of this amend¬ 
ment be given to the general public by 
depositing a copy in the Office of the 
Secretary of the Commission at Wash¬ 
ington, D.C., and by filing it with the 
Director. Office of the Federal Regis¬ 
ter. 

By the Commission. Railroad Ser¬ 
vice Board, members Joel E. Bums, 
Robert S. Turkington and John R. Mi¬ 
chael. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-12070 Filed 5-2-78; 8:45 ami 


[7035-01] 

[Amendment No. 1 to Corrected Service 
Order No. 1304] 

PART 1033—CAR SERVICE 

Distribution of Covered Hopper Cars 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Emergency Order (Amend¬ 
ment No. 1 to Corrected Service Order 
No. 1304). 

SUMMARY: There is a shortage of 
jumbo covered hopper cars for trans¬ 
porting shipments of grain. A large 
number of these cars have been placed 
in unit-train service. Corrected Service 
Order No. 1304 provides that no 
common carrier by railroad shall 
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permit the use in unit-grain train ser¬ 
vice of more than twenty percent of its 
ownership of jumbo covered hopper 
cars. Amendment No. 1 extends Cor¬ 
rected Service Order No. 1304 for two 
months. 

DATES: Effective 11:59 p.m., April 30, 
1978. Expires 11:59 p.m., June 30, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

C. C. Robinson, Chief, Utilization 

and Distribution Branch, Interstate 

Commerce Commission, Washing¬ 
ton, D.C. 20423, telephone 202-275- 

7840, telex 89-2742. 

SUPPLEMENTARY INFORMATION: 
The Amendment is printed in full 
below. 

At a Session of the Interstate Com¬ 
merce Commission, Railroad Service 
Board, held in Washington, D.C., on 
the 27th day of April 1978. 

Upon further consideration of Cor¬ 
rected Service Order No. 1304 (43 F.R. 
9281), and good cause appearing there¬ 
for: 

It is ordered. That: 

Corrected Service Order No. 1304 be, 
and it is hereby, amended by substitut¬ 
ing the following paragraph (f) for 
paragraph (f) thereof: 

§ 1033.1304 Service Order No. 1304. 

(a) Distribution of covered hopper 
cars • • * 

* * * • * 

(f) Expiration date. The provisions 
of this order shall expire at 11:59 p.m., 
June 30, 1978, unless otherwise modi¬ 
fied, changed, or suspended by order 
of this Commission. 

Effective date. This amendment 
shall become effective at 11:59 p.m., 
April 30, 1978. 

(49 US.C. 1(10-17).) 

It is further ordered. That a copy of 
this amendment shall be served upon 
the Association of American Rail¬ 
roads. Car Service Division, as agent of 
all railroads subscribing to the car ser¬ 
vice and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ¬ 
ation; and that notice of this amend¬ 
ment be given to the general public by 
depositing a copy in the Office of the 
Secretary of the Commission at Wash¬ 
ington, D.C., and by filing it with the 
Director, Office of the Federal Regis¬ 
ter. 

By the Commission, Railroad Ser¬ 
vice Board, members Joel E. Bums, 
Robert S. Turkington and John R. Mi¬ 
chael. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-12066 Filed 5-2-78; 8:45 am] 
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[Amendment No. 1 to Revised Service Order 
No. 1308] 

PART 1033—CAR SERVICE 

Distribution of Covered Hopper Cars 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Emergency Order (Amend¬ 
ment No. 1 to Revised Service Order 
No. 1308). 

SUMMARY: The Union Pacific is 
unable to furnish individual shippers 
with lots of 25 or 50 jumbo covered 
hoppers cars for three consecutive 
shipments of grain from Kansas and 
Nebraska origins to destinations on 
the West Coast. Revised Service Order 
No. 1308 waives the three-consecutive- 
trip provision of the applicable tariff, 
enabling the Union Pacific to make a 
more equitable distribution of its 
supply of covered hopper cars among 
all potential users of these cars. 
Amendment No. 1 extends the order 
an additional two months. 

DATES: Effective 11:59 p.m., April 30, 
1978. Expires 11:59 p.m., June 30. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

C. C. Robinson, Chief, Utilization 
and Distribution Branch, Interstate 
Commerce Commission, Washing¬ 
ton, D.C. 20423, telephone 202-275- 
7840, telex 89-2742. 

SUPPLEMENTARY INFORMATION: 
The Amendment is printed in full 
below. 

At a Session of the Interstate Com¬ 
merce Commission, Railroad Service 
Board, held in Washington, D.C,, on 
the 27th day of April 1978. 

Upon further consideration of Re¬ 
vised Service Order No. 1308 (43 FR 
12693), and good cause appearing 
therefor: 

It is ordered, That: 

Revised Service Order No. 1308 is 
hereby amended by substituting the 
following paragraph (e) for paragraph 
(e) thereof: 

§ 1033.1308 Service Order No. 1308. 

(a) Distribution of covered hopper 
cars. 


• * • • * 

(e) Expiration date. The provisions 
of this order shall expire at 11:59 p.m., 
June 30, 1978, unless otherwise modi¬ 
fied. changed, or suspended by order 
of this Commission. 

Effective date. This amendment 
shall become effective at 11:59 p.m., 
April 30. 1978. 

(49 U.S.C. 1(10-17).) 

It is further ordered. That a copy of 
this amendment shall be served upon 
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the Association of American Rail¬ 
roads, Car Service Division, as agent of 
all railroads subscribing to the car ser¬ 
vice and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ¬ 
ation; and that notice of this amend¬ 
ment be given to the general public by 
depositing a copy in the Office of the 
Secretary of the Commission at Wash¬ 
ington, D.C., and by filing it with the 
Director, Office of the Federal Regis¬ 
ter. 

By the Commission, Railroad Ser¬ 
vice Board, members Joel E. Bums, 
Robert S. Turkington and John R. Mi¬ 
chael. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-12069 Filed 5-2-78; 8:45 am] 


[7035-01] 

[Amendment No. 1 to Service Order No. 
1314] 

PART 1033—CAR SERVICE 

St. Louis-San Francisco Railway Co. 
Authorized to Transport Shipments 
of Soybean Meal of Less Than 
2,000 Tons 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Emergency order (amend¬ 
ment No. 1 to service order No. 1314). 

SUMMARY: Because of severe short¬ 
ages of freight cars the St. Louis-San 
Francisco Railway is unable to furnish 
sufficient cars at one time to transport 
minimum weights of 2,000 tons of soy¬ 
bean meal between origins and desti¬ 
nations named in item 7420 series of 
Southern Ports Foreign Freight Com¬ 
mittee Freight Tariff 1016-P, ICC No. 
237. Service Order No. 1314 authorizes 
the SLSF to transport partial ship¬ 
ments of 2,000 tons of soybean meal 
between origins on its line and Gulf 
ports listed in item 7420 of that tariff. 
Amendment No. 1 to service order No. 
1314 extends this service order for 2 
months. 

DATES: Effective 11:59 p.m. April 30, 
1978. Expires 11:59 p.m.» June 30, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

C. C. Robinson, Chief, Utilization 
and Distribution Branch, Interstate 
Commerce Commission, Washing¬ 
ton, D.C. 20423, telephone 202-275- 
7840, telex 89-2742. 

SUPPLEMENTARY INFORMATION: 
The amendment is printed in full 
below. 

At a session of the Interstate Com¬ 
merce Commission, Railroad Service 
Board, held in Washington, D.C., on 
the 27th day of April 1978. 
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Upon further consideration of ser¬ 
vice order No. 1314 (43 PR 14474), and 
good cause appearing therefor: 

It is ordered. That: Service order No. 
1314 be, and it is hereby, amended by 
substituting the following paragraph 
(g) for paragraph (g) thereof: 

§ 1033.1314 Service order No. 1314. 

(a) St Louis-San Francisco Railway 
Co. authorized to transport shipments 
of soybean meal of less than 2000 
tons. 9 • • 

* • » « * 

(g) Expiration date. The provisions 
*of this order shall expire at 11:59 p.m., 
June 30, 1978, unless otherwise modi¬ 
fied, changed, or suspended by order 
of this Commission. 

Effective date: This amendment 
shall become effective at 11:59 p.m., 
April 30, 1978. 

(49 U.S.C. 1(10-17).) 

It is further ordered. That a copy of 
this amendment shall be served upon 
the Association of American Rail¬ 
roads, Car Service Division, as agent of 
all railroads subscribing to the car ser¬ 
vice and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ¬ 
ation; and that notice of this amend¬ 
ment be given to the general public by 
depositing a copy in the Office of the 
Secretary of the Commission at Wash¬ 
ington. D.C., and by filing it with the 
Director, Office of the Federal Regis¬ 
ter. 

By the Commission, Railroad Ser¬ 
vice Board, members Joel Bums, 
Robert S. Turkington, and John R. 
Michael. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-12068 Piled 5-2-78; 8:45 ami 


[7035-01] 

[Revised Service Order No. 13151 

PART 1033—CAR SERVICE 

Demurrage and Free Time on Freight 
Cart 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Emergency order (revised 
service order No. 1315). 

SUMMARY: Because of a severe 
shortage of freight cars it is necessary 
to reduce the time used by shippers 
and receivers to load and unload 
freight cars. Revised service order No. 
1315 increases the penalties for deten¬ 
tion of freight cars by shippers and re¬ 
ceivers beyond the free time periods 
published in the applicable tariffs. 
The order applies to boxcars, hopper 
cars, gondola cars, flat cars, and cov¬ 
ered hopper cars. 


DATES: Effective 7 a.m.. May 1. 1978. 
Expires 6:59 a.m., June 1, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

C. C. Robinson. Chief, Utilization 
and Distribution Branch, Interstate 
Commerce Commission, Washing¬ 
ton, D.C. 20423, telephone 202-275- 
7840, telex 89-2742. 

SUPPLEMENTARY INFORMATION: 
The order is printed in full below. 

At a session of the Interstate Com¬ 
merce Commission, Railroad Service 
Board, held in Washington, D.C., on 
the 28th day of April 1978. 

An acute shortage of certain types of 
freight cars exists throughout the 
country. Certain carriers are unable to 
furnish adequate supplies of such 
freight cars to shippers located on 
their lines. These shortages of freight 
cars are impeding the movement of 
many commodities. Many freight cars 
are held by shippers for excessive peri¬ 
ods awaiting loading, unloading, or dis¬ 
position instructions immobilizing 
large numbers of freight cars needed 
by shippers for the transportation of 
other freight. Existing demurrage and 
detention rules, regulations, and prac¬ 
tices of the railroads are ineffective to 
control such use of freight cars. It is, 
therefore, the opinion of the Commis¬ 
sion that an emergency exists requir¬ 
ing immediate action to promote car 
service in the interest of the public 
and the commerce of the people. Ac¬ 
cordingly. we find that notice and 
public procedure are impracticable 
and contrary to the public interest, 
and that good cause exists for making 
this order effective upon less than 
thirty days’ notice. 

It is ordered. That: 

# 

§ 1033.1315 Service Order No. 1315. 

(a) Demurrage and free time on 
freight cars 9 9 9 Each common carrier 
by railroad subject to the Interstate 
Commerce Act shall observe, enforce, 
and obey the following rules, regula¬ 
tions, and practices with respect to its 
car service: 

(1) Application, (i) The provisions of 
this order shall apply to intrastate, in¬ 
terstate. and foreign commerce. 

(ii) This order shall apply to all 
freight cars which are listed in the of¬ 
ficial railway equipment register, ICC 
R.E.R. No. 407, issued by W. J. Trezise, 
or successive issues thereof, as having 
one of the mechanical designations 
shown on pages 1167-1169 inclusive, 
under the following headings: 

“Class ‘X’—Box Car Type,” except ••• me¬ 
chanical designation *XLT and ‘XT’ 

“Class *G'—Gondola Car Type." 

•“Class H'—Hopper Car Type." 

“Class ‘L’—Special Car Type” mechanical 
designation LO.' covered hopper, only. 


••• Mechanical designation 'XU' and ‘XT' 
eliminated. 

•“Class ‘H’—Hopper Car Type" added.. 


(iii) This order shall apply to all de¬ 
tention of freight cars subject to 
freight car demurrage or detention 
rules which occurs on or after the ef¬ 
fective date of this order and which 
may have been shipped, placed or con¬ 
structively placed prior to that date. 

(iv) Exception. #This order shall not 
apply to cars while such cars are sub¬ 
ject to section 1900, items 1900-1950, 
inclusive, or to section 2000, items 
2000-2005, inclusive, of general car de¬ 
murrage tariff 4-K, ICC H-74, issued 
by D. M. Rogers, supplements thereto 
or reissues thereof. 

(v) Exception. This order shall not 
apply to cars held at or outside of 
ocean. Great Lakes, or river ports, for 
loading or unloading with freight re¬ 
quiring transfer between rail and 
water carriers. 

(vi) Exception. This order shall not 
apply to freight cars of Mexican own¬ 
ership while held by or for shippers at 
Mexican border crossings, viz: 

Brownsville, Tex. 

Laredo. Tex. 

Eagle Pass, Tex. 

Presidio. Tex. 

El Paso, Tex. 

Douglas. Ariz. 

Naco, Ariz. 

Nogales, Ariz. 

Calexico, Calif. 

(vii) Exception. # This order shall 
not apply to cars subject to items 710, 
720, 725, 730, 740, 750, 755, 760, or 765 
of general car demurrage tariff 4-K, 
ICC H-74, issued by D. M. Rogers, sup¬ 
plements thereto or reissue thereof. 

(viii) Exception. The provisions of 
section 1400, items 1400-1440, inclu¬ 
sive, of general car demurrage tariff 4- 
K. ICC H-74, issued by D. M. Rogers, 
supplements thereto or reissues there¬ 
of, or similar provisions of other appli¬ 
cable demurrage, detention, or storage 
tariffs shall govern the adjustment, 
cancellation, or refund of demurrage 
assessed as a result of the causes de¬ 
scribed in such rules. 

(ix) Exception. Exceptions to this 
order may be authorized to carriers by 
the Railroad Service Board. Requests 
for exceptions must be submitted in 
writing to Chairman, Railroad Service 
Board, Interstate Commerce Commis¬ 
sion, Washington, D.C. 20423. Each 
such request must specifically identify 
the type of cars for which an excep¬ 
tion is desired and must clearly state 
the reasons why such cars cannot be 
utilized in other services. 

(x) The terms "loading,” "unload¬ 
ing,” "constructive placement,” and 
"forwarding directions” as defined in 
general car demurrage reissues there¬ 
of, shall apply to cars subject to this 
order. 

(xi) The term "holidays” means holi¬ 
days as listed in item 525 of general 
car demurrage tariff 4-K, ICC H-74. 


# Change in wording. 
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issued by D. M. Rogers, supplements 
thereto or reissues thereof. 

(2) Free time, (i) Not more than a 
total of 48 hours’ free time, computed 
in accordance with the provisions of 
the applicable tariffs naming demur¬ 
rage or detention rules and charges, 
shall be allowed for the complete un¬ 
loading of each car. 

(ii) Not more than a total of 24 
hours’ free time, computed in accor¬ 
dance with the applicable tariffs 
naming demurrage or detention rules 
and charges, shall be allowed for load¬ 
ing or for any purpose other than 
complete unloading. 

(iii) If the maximum free time au¬ 
thorized in applicable tariffs is less 
than the periods described in para¬ 
graphs (i) or (ii) of this section, the 
free-time periods, if any, provided in 
such tariffs shall apply. 

(3) Demurrage, detention, or storage 
chargee—Cars not subject to average 
demurrage basis, (i) After the expira¬ 
tion of the free-time period described 
in Part (2) of this order, or without 
free-time allowance when none is pro¬ 
vided, demurrage charges shall be as¬ 
sessed at the following rates, until car 
is released: 

$10 per car per day, or fraction of a day, for 
each of the first 2 days. 

$20 per car per day, or fraction of a day, for 
each of the next 2 days. 

$30 per car per day, or fraction of a day. for 
each of the next 2 days. 

$50 per car per day. or fraction of a day. for 
each subsequent day. 

(ii) Except as provided in item 1225, 
general car demurrage tariff 4-K, ICC 
H-74, the applicable demurrage 
charges provided herein will accrue on 
all Saturdays, Sundays, and holidays 
subsequent to the free time, or with¬ 
out free time when none is provided, 
including a Saturday. Sunday, or holi¬ 
day immediately following the day on 
which the last day of free time begins, 
provided such last day of free time 
begins to run at or before 7 a.m., or ex¬ 
pires at or before 11:59 p.m., of the 
day immediately prior to the Satur¬ 
day, Sunday, or holiday. 

(iii) If the demurrage rates pub¬ 
lished in applicable tariffs is greater 
than the demurrage rates named in 
paragraph (i) of this section, the rates 
provided in such tariffs shall apply. 

(4) Cars subject to average demur - 
rage basis . (i) One credit will be al¬ 
lowed for each car released before the 
expiration of the first twenty-four (24) 
hours of free time. After the expira¬ 
tion of the free time (or the adjusted 
free time if provided in applicable tar¬ 
iffs), one debit per car per day, or frac¬ 
tion of a day, will be charged for each 
of the first 2 days. In no case shall 
more than one credit be allowed on 
any one car, and in no case shall more 
than four credits be applied in cancel¬ 
lation of debits accruing on any one 
car. When a car has accrued two 
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debits, a charge of $20 per car per day. 
or fraction of a day, will be made for 
each of the next 2 days; $30 per car 
per day. or fraction of a day for each 
of the next 2 days; and $50 per car per 
day, or fraction of a day, will be made 
for all subsequent detention. In com¬ 
puting time under this rule, all Satur¬ 
days, Sundays, and holidays will be 
counted after the free time, including 
a Saturday, Sunday, or holiday imme¬ 
diately following the day on which the 
last day of free time begins. 

(ii) Credits earned on cars held for 
loading shall not be used in offsetting 
debits accruing on cars held for un¬ 
loading, nor shall credits earned on 
cars held for unloading be used in off¬ 
setting debits accruing on cars held for 
loading. 

(iii) An average agreement may not 
include cars held for: 

(a) Purposes other than loading and 
unloading. 

(b) Loading or unloading in intra- 
plant switching service. 

# (iv) Credits cannot be earned by 
private cars subject to section 700, 
item 765, of general car demurrage 
tariff 4-K, ICC H-74, issued by D. M. 
Rogers, supplements thereto or re¬ 
issues thereof, or subject to similar 
rules in other tariffs, but debits 
charged on such cars while under con¬ 
structive placement may be offset by 
credits earned on other cars. 

(v) At end of the calendar month the 
total number of applicable credits will 
be deducted from the total number of 
debits at the ratio of two credits for 
one debit, and $10 per debit will be 
charged for the remainder (see note). 
If the total number of debits are offset 
by credits through deduction at the 
above ratio of two credits for one 
debit, no charge will be made for the 
detention of the cars except as other¬ 
wise provided herein for ' detention 
beyond the second debit day, and no 
payment will be made by the railroad 
on account of such excess of credits; 
nor shall the credits in excess of the 
debits of any 1 month be considered in 
computing the average detention for 
another month. 

Note.— For the purpose of applying part 
(v) of this paragraph, when an odd number 
of credits is earned, one of such credits will 
be disregarded in the computation. 

(vi) Credits earned on cars subject to 
this order shall not be used in offset¬ 
ting debits accruing on cars not sub¬ 
ject to this order; nor shall debits ac¬ 
cruing on cars subject to this order be 
offset by credits earned on cars not 
subject to this order. 

(5) Existing tariff rules requiring the 
placement or release, as a unit, of all 
cars in a multiple-car shipment shall 
remain in effect. 

(6) The demurrage, detention, or 
storage rates provided herein shall su- 
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persede all published storage charges 
expressed in cents per hundredweight, 
per bushel, or other unit of measure, 
for all freight held in cars in excess of 
the free-time periods provided in para¬ 
graph (2) herein. 

(7) If the demurrage, detention, or 
storage rates authorized in the appli¬ 
cable tariffs are greater than those de¬ 
scribed herein, such higher rates shall 
apply. 

(8) Notices of arrival , constructive 
placement, etc. (i) Existing tariff pro¬ 
visions defining constructive place¬ 
ment and establishing the require¬ 
ments for the placement, the giving of 
arrival or constructive placement 
notice of freight destined for unload¬ 
ing or transshipment, shall apply. 

(ii) If no such rules with respect to 
arrival, or regarding constructive 
placement are published in the appli¬ 
cable tariffs, the rules published in 
general car demurrage tariff 4-K, ICC 
H-74, issued by D. M. Rogers, supple¬ 
ments thereto or reissues thereof, 
shall apply. 

(b) Rules and regulations suspended . 
The operation of all rules and regula¬ 
tions, including rates, rules and free¬ 
time periods granted by authority of 
Part 1, section 22 of the Interstate 
Commerce Act, insofar as they conflict 
with the provisions of this order, is 
hereby suspended. 

(c) Notification of shipper required. 

(1) Carriers shall send or deliver a 
written notice to shippers or consign¬ 
ees of the requirements of this order 
at or prior to the time of actual or con¬ 
structive placement of cars for loading 
or unloading or at the time notice of 
arrival or of constructive placement is 
given. On cars held for instructions 
from the shipper or qualified owner of 
the freight, such notices must accom¬ 
pany or precede the arrival notice. 

(2) If a notice described in para¬ 
graph (1) of this section has been 
given to a shipper or receiver at origin, 
destination, or hold point, no further 
notices of the requirements of this 
order need be given. 

(3) Carriers are required to maintain 
a copy of all notices of the require¬ 
ments of this order sent to shippers, 
receivers, or qualified owners of 
freight, at the station or point from 
which sent. 

(4) Failure of a carrier to send and 
preserve copies of the notices required 
by paragraph (1) of this section shall 
not be deemed as nullifying the re¬ 
quirements of sections (a) and (b) of 
this order. 

(d) Effective date. This order shall 
become effective at 7 a.m.. May 1, 
1978. 

(e) Expiration date. This order shall 
expire at 6:59 a.m., June 1, 1978, unless 
otherwise modified, changed, or sus¬ 
pended by order of this Commission. 

(49 U.S.C. 1(10-17).) 

It is further ordered. That a copy of 
this order and direction shall be 
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served upon the Association of Ameri¬ 
can Railroads, Car Service Division, as 
agent of the railroads subscribing to 
the car service and car hire agreement 
under the terms of that agreement, 
and upon the Amercian Short Line 
Railroad Assocation; and that notice 
of this order be given to the general 
public by depositing a copy in the 
Office of the Secretary of the Com- 
mislon at Washington, D.C., and by 
filing it with the Director, Office of 
the Federal Register. 

By the Commission, Railroad Serv¬ 
ice Board, members Joel E. Burns. 
Robert S. Turkington, and John R. 
Michael. 

H. G. Homme. Jr., 
Acting Secretary. 

[FR Doc. 78-12067 Filed 5-2-78; 8:45 am) 


[7035-01] 

[Amendment No. 1 to Revised Service Order 
No. 1322) 

PART 1033—CAR SERVICE 

Distribution of Grain Cars 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Emergency Order (Amend¬ 
ment No. 1 to Service Order No. 1322). 

SUMMARY: Because of a shortage of 
covered hopper cars for loading grain 
emergency action to increase the 
supply of covered hopper cars used for 
transporting grain is required. Revised 
Service Order No. 1322 requires eleven 
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selected railroads operating in the 
grain producing areas west of the Mis¬ 
sissippi River to place a stated per¬ 
centage of their ownership of jumbo 
covered hopper cars in grain service. 
Of these cars at least half must be fur¬ 
nished to country elevators. By a 
series of exceptions the following per¬ 
centages have been established. 

ATSF, 55 percent; BN, 55 percent; 
CNW, 55 percent; Milw, 70 percent; 
RI. 60 percent; ICG, 40 percent; MKT, 
55 percent; MP, 55 percent; SLSF, 70 
percent; SooLine, 40 percent; UP, 55 
percent. 

Amendment No. 1 extends this order 
one additional w f eek. 

DATES: Effective 11:59 p.m., April 30, 
1978; expires 11:59 p.m.. May 7. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

C. C. Robinson, Chief, Utilization 
and Distribution Branch, Interstate 
Commerce Commission. Washing¬ 
ton, D.C. 20423, telephone 202-275- 
7840, Telex 89-2742. 

SUPPLEMENTARY INFORMATION: 
The amendment is printed in full 
below. 

At a Session of the Interstate Com¬ 
merce Commission, Railroad Service 
Board, held in Washington, D.C., on 
the 27th day of April 1978. 

Upon further consideration of Re¬ 
vised Service Order No. 1322 (43 FR 
16342 and 16979), and good cause ap¬ 
pearing therefor: 

It is ordered. That: Revised Service 
Order No. 1322 be, and it is hereby. 


amended by substituting the following 
paragraph (j) for paragraph (j) there¬ 
of: 

§ 1033.1322 Service Order No. 1322. 

(a) Distribution of grain cars • • • 

* • • • • 

(j) Expiration date. The provisions 
of this order shall expire at 11:59 p.m.. 
May 7, 1978, unless otherwise modi¬ 
fied. changed or suspended by order of 
this Commission. 

Effective date. This amendment 
shall become effective at 11:59 p.m., 
April 30, 1978. 

<49 U.S.C. 1(10-17).) 

It is further ordered , That a copy of 
this amendment shall be served upon 
the Association of American Rail¬ 
roads, Car Service Division, as agent of 
all railroads subscribing to the car ser¬ 
vice and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ¬ 
ation; and that notice of this amend¬ 
ment be given to the general public by 
depositing a copy in the Office of the 
Secretary of the Commission at Wash¬ 
ington, D.C., and by filing it with the 
Director, Office of the Federal Regis¬ 
ter. 

By the Commission, Railroad Serv¬ 
ice Board, members Joel E. Bums, 
Robert S. Turkington and John R. Mi¬ 
chael. 

H. G. Homme, Jr., 
Acting Secretary. 

(FR Doc. 78-12065 Filed 5-2-78: 8:45 am) 
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give interested persons on opportunity to participate in the rule making prior to the adoption of the final rules. 


[7590-01] 

NUCLEAR REGULATORY 
COMMISSION 

[10 CFR Parts 30, 40, 50 and 70] 

DECOMMISSIONING CRITERIA FOR NUCLEAR 
FACILITIES 

Extension of Comment Period 

AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Extension of comment 
period on advance notice of proposed 
rulemaking. 

SUMMARY: On March 13. 1978. the 
U.S. Nuclear Regulatory Commission 
published an advance notice of pro¬ 
posed rulemaking relating the the de¬ 
velopment of decommissioning criteria 
for nuclear facilities. The Commission 
has been requested to extend the com¬ 
ment period of the advance notice in 
order to provide more time to submit 
public comments. This notice extends 
the comment period of the March 13, 
1978 notice. 

DATES: Comment period expires July 
15, 1978. 

ADDRESSES: Interested persons are 
invited to submit written comments 
and suggestions to the Secretary of 
the Commission. U.S. Nuclear Regula¬ 
tory Commission, Washington, D.C. 
20555, Attention: Docketing and Ser¬ 
vice Branch. Copies of comments re¬ 
ceived by the Commission may be ex¬ 
amined in the Commission's Public 
Document Room at 1717 H Street 
NW., Washington, D.C. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Robert M. Bemero, Office of 
Standards Development, U.S. Nucle¬ 
ar Regulatory Commission, Wash¬ 
ington D.C. 20555, phone 301-443- 
3573. 

SUPPLEMENTARY INFORMATION: 
On March 13, 1978, the Nuclear Regu¬ 
latory Commission published in the 
Federal Register (43 FR 10370) an ad¬ 
vance notice of proposed rulemaking 
to invite advice and recommendations 
on several questions concerning de¬ 
commissioning nuclear facilities. 

In the notice, the Commission ex¬ 
plained present requirements and 
practices relating to the decommis¬ 
sioning of nuclear facilities. The Com¬ 
mission further described ongoing 
studies at the Battelle Pacific North¬ 
west laboratory to provide bases for 


the reevaluation and development of 
decommissioning criteria and guide¬ 
lines for light water reactors and their 
supporting fuel cycle facilities. Com¬ 
ments were requested on several spe¬ 
cific issues and questions in order to 
invite advice and recommendations on 
the matter of overall decommissioning 
policy development. Interested per¬ 
sons were invited to submit comments 
on the notice by May 15, 1978. 

In view of a request for additional 
comment time from Debevoise & Li¬ 
berman on behalf of Arkansas Power 
& Light Co., Dallas Power & Light 
Co., Jersey Central Power & Light Co., 
Metropolitan Edison Co., Pacific Gas 
& Electric Co., Pennsylvania Electric 
Co., Southern California Edison Co., 
Texas Electric Service Co., Texas 
Power & Light Co., Texas Utilities 
Generating Co., Virginia Electric & 
Power Co., and Yankee Atomic Elec¬ 
tric Co., the Commission is hereby ex¬ 
tending the time for submitting writ¬ 
ten comments or suggestions concern¬ 
ing the notice to July 15, 1978. Any 
written submissions should be sent to 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch. 

Dated at Washington, D.C. this 27th 
day of April 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Samuel J. Chilk, 
Secretary of the Commission. 

[FR Doc. 78-11997 Filed 5-2-78; 8:45 ami 


[6750-01] 

FEDERAL TRADE COMMISSION 

[16 CFR Port 13] 

[File No. 772-30321 

PUBLIC SERVICE CO. OF COLORADO 

Content Agreement with Analysis To Aid 
Public Comment 

AGENCY: Federal Trade Commission. 

ACTION: Provisional consent agree¬ 
ment. 

SUMMARY: In settlement of alleged 
violations of Federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this provi¬ 
sionally accepted consent agreement, 
among other things, would require a 


Denver, Colo., utility company to 
cease, in connection with the advertis¬ 
ing and sale of non-utility products 
and services, failing to properly pro¬ 
vide consumers with credit disclosures 
required by Federal Reserve System 
regulations. 

DATE: Comments must be received on 
or before June 30, 1978. 

ADDRESS: Comments should be di¬ 
rected to Office of the Secretary, Fed¬ 
eral Trade Commission, 6th Street and 
Pennsylvania Avenue NW., Washing¬ 
ton, D.C. 20580. 

FOR FURTHER INFORMATION 
CONTACT: 

Paul C. Daw, Director, Denver Re¬ 
gional Office, Federal Trade Com¬ 
mission, Suite 2900, 1405 Curtis 
Street, Denver, Colo. 80202, 303-837- 
2271. 

SUPPLEMENTARY INFORMATION: 
Pursuant to section 6(f) of the FTC 
Act, 38 Stat. 721, 15 U.S.C. 46 and 
§2.34 of the Commission’s rules of 
practice (16 CFR 2.34), notice is 
hereby given that the following con¬ 
sent agreement containing a consent 
order to cease and desist and an expla¬ 
nation thereof, having been filed with 
the provisionally accepted by the 
Commission, has been placed on the 
public record, together with material 
submitted to the Commission that is 
not exempt from public disclosure 
under the Freedom of Information 
Act, for a period of sixty (60) days. 
Public comment is invited. Such com¬ 
ments or views will be considered by 
the Commission and will be available 
for inspection and copying at its prin¬ 
cipal office in accordance with 
§ 4.9(b)(14) of the Commission's rules 
of practice (16 CFR 4.9(b)(14)). 

United States of America Before 
Federal Trade Commission 

In the matter of Public Service Co. 
of Colorado, a corporation. File No. 
772 3032 Agreement Containing Con¬ 
sent Order to Cease and Desist. 

The Federal Trade Commission 
having initiated an investigation acts 
and practices of Public Service Co. of 
Colorado, a corporation, and it now 
appearing that Public Service Co. of 
Colorado, hereinafter sometimes re¬ 
ferred to as proposed respondent, is 
willing to enter into an agreement con¬ 
taining an order to cease and desist 
from the use of the acts and practices 
being investigated, 
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It is hereby agreed by and between 
Public Service Co. of Colorado, by its 
duly authorized officer, and its attor¬ 
ney. and counsel for the Federal Trade 
Commission that: # 

(1) Proposed respondent Public Ser¬ 
vice Co. of Colorado is a corporation 
organized, existing, and doing business 
under and by virtue of the laws of the 
State of Colorado, with its offices and 
principal place of business located at 
550 15th Street, in the city of Denver, 
State of Colorado. 

(2) Proposed respondent admits all 
the proposed findings of fact attached 
hereto as appendix A. 

(3) Proposed respondent waives: (a) 
Any further procedural steps; (b) the 
requirement that the Commission’s 
decision contain a statement gf conclu¬ 
sions of law; and (c) all rights to seek 
judicial review or otherwise to chal¬ 
lenge or contest the validity of the 
order entered pursuant to this agree¬ 
ment. 

(4) This agreement shall not become 
part of the public record of the pro¬ 
ceeding unless and until it is accepted 
by the Commission. If this agreement 
is accepted by the Commission, it to¬ 
gether with the draft of complaint 
contemplated thereby, will be placed 
on the public record for a period of 
sixty (60) days and information in re¬ 
spect thereto publicly released. There¬ 
after, the Commission may either 
withdraw its acceptance of this agree¬ 
ment and so notify the proposed re¬ 
spondent. in which event it will take 
such other action as it may consider 
appropriate, or proceed as specified in 
paragraph 5 hereof. 

(5) This agreement contemplates 
that, if it is accepted by the Commis¬ 
sion, and if such acceptance is not sub¬ 
sequently withdrawn by the Commis¬ 
sion pursuant to the provisions of 
§2.34 of the Commission’s rules, the 
Commission may, without further 
notice to proposed respondent: (1) 
Issue its complaint corresponding in 
form and substance with the draft 
complaint here attached and its deci¬ 
sion containing the following order to 
cease and desist, incorporating the 
findings of fact attached hereto as ap¬ 
pendix A, in disposition of the pro¬ 
ceeding, and (2) make information 
public in respect thereto. When so en¬ 
tered. the order to cease and desist 
shall have the same force and effect 
and may be altered, modified, or set 
aside in the same manner and within 
the same time provided by statute for 
other orders. The order shall become 
final upon service. Mailing of the com¬ 
plaint and decision, containing the 
agreed-to order, to proposed respon¬ 
dent’s address as stated in this agree¬ 
ment shall constitute service. Pro¬ 
posed respondent waives any right it 
may have to any other manner of ser¬ 
vice. The complaint may be used in 
construing the terms of the order, and 


no agreement, understanding, repre¬ 
sentation, or interpretation not con¬ 
tained in the order or the agreement 
may be used to vary or contradict the 
terms of the order. 

(6) Proposed respondent has read 
the proposed complaint and order con¬ 
templated hereby, and understands 
that once the order has been issued, it 
will be required to file one or more 
compliance reports shewing that it has 
fully complied with the order, and 
that it may be liable for civil penalties 
in the amount provided by law for 
each violation of the order after it be¬ 
comes final. 

(7) The signing of this agreement is 
for settlement purposes only and does 
not constitute an admission by any 
party that the law has been violated as 
alleged in the proposed complaint. 

Order 

It is ordered. That respondent Public 
Service Co. of Colorado, a corporation, 
its successors and assigns and respon¬ 
dent’s officers, agents, representatives, 
and employees, directly or through 
any corporation, subsidiary, division, 
or other device, in connection with 
any extension or arrangement for the 
extension of consumer credit, or in 
connection with any advertisement to 
aid, promote, or assist, directly or indi¬ 
rectly, any extension of consumer 
credit, as “consumer credit” and “ad¬ 
vertisement” are defined in regulation 
Z (12 CFR 226) of the Truth-in-Lend- 
ing Act (15 U.S.C. §1601, et seq., as 
amended) do forthwith cease and 
desist from: 

(1) Entering into any credit transac¬ 
tion, including, but not limited to. 
transactions for the installation of in¬ 
sulation, in which a security interest, 
as “credit” and “security interest” are 
defined in section 226.2 of regulation 
Z, is or will be retained or acquired in 
real property writh is used or is expect¬ 
ed to be used as the principal resi¬ 
dence of a consumer customer, with¬ 
out giving the customer notice of his 
or her right to rescind said transac¬ 
tion, without penalty, until midnight 
of the third business day following the 
date of consummation of the transac¬ 
tion or delivery of all material disclo¬ 
sures, whichever is later, as required 
by section 226.9 of regulation Z and in 
the manner and form set forth there¬ 
in. 

(2) Stating in any credit advertise¬ 
ment the rate of finance charge unless 
said rate is expressed as an annual per¬ 
centage rate (using the term “annual 
percentage rate”), as “finance charge” 
and “annual percentage rate” are de¬ 
fined in section 226.2 of regulation Z, 
as required by section 226.10(d)(1) of 
regulation Z. 

(3) Stating in any credit advertise¬ 
ment that no downpayment is re¬ 
quired, or stating the amount of the 
downpayment or of any installment 


payment required (either in dollars or 
as a percentage), the dollar amount of 
any finance charge, the number of in¬ 
stallments or the period of repayment, 
or stating that there is no charge for 
credit, unless all of the following items 
are also clearly and conspicuously set 
forth in terminology prescribed by 
§ 226.8 of regulation Z, as required by 
§ 226.10(d)(2) of regulation Z: (a) The 
cash price; (b) the amount of the 
dowTipayment required or that no 
downpayment is required, as applica¬ 
ble; (c) the number, the amount, and 
due dates or period of payments 
scheduled to repay the indebtedness if 
the credit is extended; (d) the amount 
of the finance charge expressed as an 
annual percentage rate; and (e) the de¬ 
ferred payment price. 

(4) Failing in any consumer credit 
transaction or advertisement, to make 
all disclosures that are required by 
§§226.6, 226.7, 226.8, 226.9. and 226.10 
of regulation Z in the manner, form, 
and amount specified therein. 

It is further ordered, That respon¬ 
dent notify the Commission at least 30 
days prior to any proposed change in 
the corporate respondent such as dis¬ 
solution, assignment, or sale resulting 
in the emergence of a successor corpo¬ 
ration, the creation or dissolution of 
subsidiaries or any other change in 
the corporation which may affect com¬ 
pliance obligations arising out of the 
order. 

It is further ordered. That the re¬ 
spondent shall forthwith distribute a 
copy of this order to each of its oper¬ 
ating divisions, to each person respon¬ 
sible for or connected with prepara¬ 
tion of its advertisements, and to each 
person responsible for or connected 
writh solicitation and sale of residential 
insulation for respondent, and that re¬ 
spondent secure from each such 
person a signed statement acknowledg¬ 
ing receipt of said order. 

It is further ordered. That respon¬ 
dent Public Service Co. of Colorado 
shall, within sixty (60) days after this 
order becomes final, file with the 
Commission a report, in wrriting, set¬ 
ting forth in detail the manner and 
form in which it has complied with 
this order. 

Appendix A—Findings of Fact 
findings 

1. Proposed respondent is now and for 
many years has been, engaged in the gen¬ 
eration. purchase, transmission, distribu¬ 
tion. and sale of electricity, and in the pur¬ 
chase. transmission, distribution, and sale of 
natural gas. Respondent also advertises for 
sale and/or sells to consumers products and 
services not provided through pipe, wire, or 
other connected facilities. In order to pro¬ 
mote the conservation of energy, proposed 
respondent has initiated an insulation pro¬ 
gram in connection with which it advertises 
for sale and sells to consumers Insulation 
for. and the installation of insulation in, 
residential premises. 
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2. In the ordinary course and conduct of 
its business as aforesaid, proposed respon¬ 
dent regularly extends or arranges for the 
extension of consumer credit, and is a credi¬ 
tor, as “consumer credit** and “creditor” are 
defined in §226.2 of regulation Z (12 CFR 
226. the implementing regulation of the 
Truth-in-Lending Act (15 U.S.C. §1601, et 
seq.. as amended), duly promulgated by the 
Board of Governors of the Federal Reserve 
System. 

3. Subsequent to September 1. 1975, pro¬ 
posed respondent has entered into credit 
transactions with consumer customers for 
the installation of insulation in residential 
premises, in which transactions, under the 
provisions of Colo. Rev. Stat. §§38-22-101, 
et seq., a security interest, as “security in¬ 
terest” is defined in §226.2 of regulation Z, is 
or will be used as the principal residence of 
the customer. 

4. There have not been waivers of lien 
rights by all potential security Interest 
claimants in connection with the credit 
transactions referred to in paragraph 3; 
however, proposed respondent has never at¬ 
tempted to enforce such lien rights. 

5. Proposed respondent’s entry into the 
transactions described in paragraph 3, in 
which a security interest is or will be re¬ 
tained by proposed respondent or other po¬ 
tential lien claimants, entitles proposed re¬ 
spondent's consumer customers to proper 
notification of their right to rescind such 
transactions, without penalty, through mid¬ 
night of the third business day following 
consummation of the transaction or deliv¬ 
ery of all material disclosures, whichever is 
later, pursuant to § 226.9 of regulation Z. 

6. In connection with the credit transac¬ 
tions referred to in paragrah 3. proposed re¬ 
spondent notified its customers of their 
right to rescind the transactions within 3 
days; however, such notice did not complete¬ 
ly comply with the requirements of § 226.9 
of regulation Z in that it failed to include 
substantive information and follow the form 
set forth therein. Once the matter was 
brought to proposed respondent’s attention, 
its forms were revised to comply with § 226.9 
of regulation Z. 

7. Subsequent to September 1, 1975. in the 
ordinary course and conduct of its business 
as aforesaid, proposed respondent has 
caused to be published advertisements for 
goods and services, which advertisements 
aid. promote, or assist, directly or indirectly, 
credit sales and other extensions of other 
than open end credit, as “advertisement” 
and “credit sale” are defined in §226.2 of 
regulation Z. 

8. In one of the advertisements referred to 
in paragraph 7. proposed respondent stated 
the rate of the finance charge as “annual in¬ 
terest rate,” rather than as an “annual per¬ 
centage.” as required by the provisions of 
§ 226.10(d)(1) of regulation Z. 

9. In the same advertisement referred to 
in paragraph 7. proposed respondent stated 
the amount of the downpayment (as a per¬ 
centage of the sales price) without also stat¬ 
ing. as required by § 226.10(d)(2) of regula¬ 
tion Z, the deferred payment price. 

10. Proposed respondent has cooperated 
fully in the Commission’s investigation and 
has made available all records and docu¬ 
ments requested by the Commission during 
the course of such investigation. 


Analysis of Proposed Consent Order to 
Aid Public Comment 

The Federal Trade Commission has ac¬ 
cepted an agreement to a proposed consent 
order from Public Service Co. of Colorado. 

The proposed consent order has been 
placed on the public record for sixty (60) 
days for reception of comments by interest¬ 
ed persons. Comments received during this 
period will become part of the public record. 
After sixty (60) days, the Commission will 
again review the agreement and the com¬ 
ments received and will decide whether it 
should withdraw from the agreement or 
make final the agreement's proposed order. 

Public Service Co. of Colorado is an inves¬ 
tor owned public utility company providing 
electric and gas service to over 2 million cus¬ 
tomers in and around Denver, Colo. The 
complaint alleges that the company also 
provides non-utility products and services, 
including the installation of insulation in 
residential premises. It is alleged that the 
contracts for insulating residential premises, 
entered into between the company and its 
consumer customers, gave rise to mechanic’s 
and materialmen’s liens on such premises in 
favor of the company and its subcontrac¬ 
tors. It is further alleged that the creation 
of such liens imposed upon the company the 
obligation to give each customer proper 
notice of a right to cancel the insulation 
contract within 3 days after the contract 
was signed. The complaint alleges that the 
company failed to give such notice in the re¬ 
quired manner and form. It is also alleged 
that the company published credit adver¬ 
tisements for its home insulation program 
which used Improper credit terminology and 
failed to disclose required credit terms. The 
complaint alleges that such conduct is a vio¬ 
lation of the Truth-in-Lending Act and of 
section 5 of the Federal Trade Commission 
Act. 

Through this agreement Public Service 
Co. of Colorado admits the facts substan¬ 
tially as alleged in the complaint but does 
not admit any violation of law. The agreed- 
to order prohibits the company from enter¬ 
ing into any credit transaction in which a 
lien or security interest is retained in a cus¬ 
tomer’s principal residence without giving 
proper notice of the customer’s right to 
cancel the transaction. The order also pro¬ 
hibits the company from publishing any 
credit advertisements which do not contain 
proper terminology or which fail to include 
all required credit terms and disclosures. 
The company is also required to distribute 
the order to personnel responsible for ad¬ 
vertising and for solicitation of insulation 
contracts, and to file reports with the Com¬ 
mission setting forth the manner and form 
in which they have complied with the order. 

The purpose of this analysis is to facili¬ 
tate public comment on the proposed order; 
it is not intended to constitute an official in¬ 
terpretation of the agreement and proposed 
order or to modify in any way their terras. 

James A. Tobin, 

Acting Secretary. 

[FR Doc. 78-11967 Filed 5-2-78; 8:45 am] 


[6560-01] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[40 CFR Port 141] 

[FRL 889-2] 

INTERIM PRIMARY DRINKING WATER 
REGULATIONS 

Proposed Regulation! for Control of Organic 
Chenlmal Contaminant! in Drinking Wafer 

AGENCY: Environmental Protection 
Agency. 

ACTION: Extension of comment 
period and change of public hearing 
date. 

SUMMARY: On February 9, 1978, the 
Environmental Protection Agency 
published proposed regulation (43 FR 
5756 et seq.) for the control of organic 
chemical contaminants in drinking 
water. At that time, the Agency stated 
that comments on the proposed regu¬ 
lations should be submitted by May 
31, 1978. It also established a schedule 
of dates on which public hearings 
would be held. The final hearing of 
the series of seven was set for May 5, 
1978, in Washington, D.C. Today, the 
Agency extends the period for submis¬ 
sion of comments on these proposed 
regulations for an additional 60 days 
and reschedules the public hearing of 
May 5. 1978. 

DATES: The comment period for the 
proposed regulations to control organ¬ 
ic chemical contaminants in drinking 
water is extended until July 31, 1978. 
The public hearing originally sched¬ 
uled in Washington, D.C., has been 
canceled and is rescheduled at the 
same location on July 11-12, 1978. 

ADDRESS: Submit comments to: 
Victor J. Kimm, Deputy Assistant Ad¬ 
ministrator for Water Supply. Envi¬ 
ronmental Protection Agency, 401 M 
Street SW., Washington. D.C. 20460. 

FOR FURTHER INFORMATION 
CONTACT: 

Joseph A. Cotruvo, Director, Criteria 
and Standards Division, Office of 
Drinking Water (WH-550), Room 
1111, WSME, Environmental Protec¬ 
tion Agency, 401 M Street SW.. 
Washington, D.C. 20460. 202-755- 
5643 or 202-472-5016. 

SUPPLEMENTARY INFORMATION: 
This notice extends until July 31, 
1978, the period for public comment 
with respect to the notice, published 
February 9, 1978 (43 FR 5756 et seq.), 
proposing regulations for the control 
of organic* chemical contaminants in 
drinking water. This notice also an¬ 
nounces a change in the date of the 
hearing to be held in Washington, 
D.C., with respect to these proposals. 
It is now to be held July 11-12 instead 
of May 5. 
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A petition for an extension of time 
was submitted in behalf of a group of 
water utilities including Indianapolis 
Water Co.. Louisville Water Co., and 
others. They asked that the original 
deadline of May 31. 1978, be extended 
until October 31, 1978. The petitioners 
argued that for them to make in¬ 
formed comment additional time was 
needed due to the unavailability of 
supporting documents and other refer¬ 
ences and for the retention of and con¬ 
sultation with experts knowledgable 
with regard to the proposed regula¬ 
tions. Other commenters such as the 
National League of Cities, have also 
indicated the desirability of more 
time. 

I have determined that a reasonable 
extension of the comment period for 
sixty (60) days, is in the public inter¬ 
est. This will result in a total comment 
time of 180 days. The comment period 
is therefore hereby extended to July 
31. 1978. I believe that this provides 
for ample opportunity for obtaining 
any remaining unlocated documents 
and for review of the material, includ¬ 
ing consultation with experts, if neces¬ 
sary. Anyone having difficulty in ob¬ 
taining copies of supporting documen¬ 
tation should contact Dr. Joseph Co- 
truvo, Director, Criteria and Stan¬ 
dards Division, Office of Drinking 
Water (WH-550), U.S. Environmental 
Protection Agency, 401 M Street SW.. 
Washington, D.C. 20460, 202-472-5016. 

In addition, the petitioners request¬ 
ed that additional public hearings be 
scheduled. I believe that seven nation¬ 
wide as well as a regional hearing in 
Dallas and other public forums attend¬ 
ed by Agency officials knoledgable 


with respect to the proposed regula¬ 
tions have provided sufficient opportu¬ 
nity for the public to be heard. In con¬ 
junction with this extension of the 
comment period for 60 days, however, 

I have decided to delay the final hear¬ 
ing in Washington, D.C., originally 
scheduled for May 5, 1978, to a time to 
the end of the comment period. The 
final hearing in Washington, D.C., is 
therefore hereby rescheduled for July 

II and 12, 1978, at 9 a.m. The precise 
location of the hearing will be pub¬ 
lished in the Federal Register as soon 
as that information is finalized. 

A substantial number of comments 
has already been received on the pro¬ 
posed regulation. Based on our initial 
review of those comments, we have 
found that several issues raised in the 
notice for proposed rulemaking war- 
rent particular attention. Therefore, 
we wish to solicit again the public’s 
views on the following issues: 

1. The soundness and reasonableness 
of the three criteria specified for de¬ 
termining the design parameters for 
the GAC treatment technique. These 
three criteria relate to breakthrough 
of volatile organohalogen compounds 
and total organic carbon as indicators 
of the efficient performance of granu¬ 
lar activated carbon for removal of 
synthetic organic chemicals generally. 
The selection and magnitude of these 
or other parameters will significantly 
impact the operating and cost charac¬ 
teristics of the carbon treatment 
system. 

2. The criteria which the Agency or 
State will consider in evaluating a re¬ 
quest for a variance from the treat¬ 
ment technique requirement. Is the 


demonstration now required to be 
made by a system seeking a variance 
too strigent or too lenient? These cri¬ 
teria will be used to judge the con¬ 
tamination potential of specific drink¬ 
ing water sources. Their application 
will determine which public water sys¬ 
tems will ultimately be required to in¬ 
stall granular activated carbon treat¬ 
ment for removal of synthetic organic 
chemicals. Should these criteria be 
more specific or quantitive, and if so, 
how? 

3. The reasonableness of the esti¬ 
mated costs of compliance by affected 
public water systems with respect to 
either or both the MCL for total triha- 
lomethanes and/or the GAC treat¬ 
ment technique. A -wide range of cost 
estimates for installation and oper¬ 
ation of granular activated carbon for 
removal of synthetic organic chemi¬ 
cals has already been presented to the 
Agency. Commenters are urged to 
submit more detailed information in 
support of their cost estimates during 
this extended comment period so that 
the Agency can properly evaluate such 
information. 

The Agency expects that if substan¬ 
tial new information in support of the 
proposed regulation is developed 
during the comment period, such doc¬ 
umentation will be made available to 
the public by further notice in the 
Federal Register and appropriate 
comment time provided. 

Dated: April 25. 1978. 

Thomas C. Jorling, 
Assistant Administrator for 
Water and Hazardous Materials. 

[FR Doc. 78-11988 Filed 5-2-78; 8:45 am] 
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[3410-16] 

DEPARTMENT OF AGRICULTURE 

Soil Conservation Service 

WOOLSEY MEMORIAL AIRPORT LAND 

DRAINAGE, R.C. ft D. MEASURE, MICHIGAN 

Intent Not To Prepare on Evironmental Impact 
Statement 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Env ironm ental 
Quality Guidelines (40 CFR Part 
1500); and the Soi l Con servation Ser¬ 
vice Guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
Woolsey Memorial Airport Land 
Drainage R.C. & D. Measure, Leelanau 
County Mich. 

The environmental assessment of 
this Federally assisted action indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings. Mr. Arthur H. 
Cratty, State Conservationist, has de¬ 
termined that the preparation and 
review of an environmental impact 
statement are not needed for this pro¬ 
ject. 

The measure concerns a plan for 
land drainage. The planned works of 
improvement include a grassed water¬ 
way and underground tile drainage 
system to remove water from 2,100 
feet of sod runway. Total construction 
costs are approximately $36,038; 
$18,019 R.C. & D. funds and $18,019 
local funds. 

The notice of Intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may 
be reviewed by contacting Mr. Arthur 
H. Cratty. State Conservationist, Soil 
Conservation Service, 1405 South Har¬ 
rison Road, East Lansing, Mich. 48823, 
517-372-1910, extension 242. An envi¬ 
ronmental impact appraisal has been 
prepared and sent to various Federal, 
State, and local agencies and interest¬ 
ed parties. A limited number of copies 
of the environmental impact appraisal 
are available to fill single copy re¬ 
quests at the above address. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until June 2, 1978. 


(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Pub. L. 87-703, 
16 U.S.C. 590a-f, q.) 

Dated: April 25, 1978. 

Edward E. Thomas, 
Assistant Administrator for 
Land Resources , Soil Conser¬ 
vation Service. 

[FR DOC. 78-12030 Filed 5-2-78; 8:45] 


[6320-01] 

CIVIL AERONAUTICS BOARD 
COMPANIA MEXICANA DE AVIACION, SA 

[Docket No. 32296; Order 78-4-165] 

Statement of Tontafivo Findings and Conclu¬ 
sions and Order To Show Cause 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 28th day of April, 1978. 

Compania Mexicans de Aviacion, 
S.A. (Mexicans) is the holder of a for¬ 
eign air carrier permit 1 authorizing: 
(a) foreign air transportation of per¬ 
sons, property, and mail over ten sepa¬ 
rate routes between a point or points 
in Mexico and a total of twelve differ¬ 
ent U.S. terminal point cities 2 ; and (b) 
the performance of charter trips in 
foreign air transportation pursuant to 
Part 212 of the Board’s Economic Reg¬ 
ulations. 

Mexicans currently operates sched¬ 
uled combination services to all the 
twelve U.S. points authorized in its 
foreign air carrier permit except 
Corpus Christi and Laredo, utilizing 
B-727 and 727S equipment. 

By application filed on March 24, 
1978, * Mexicans requests amendment 
of its foreign air carrier permit so as to 
authorize foreign air transportation of 
persons, property, and mail over a 
total of thirteen separate routes be¬ 
tween a point or points in Mexico and 
several new U.S. points. 

The operations for which Mexicans 
seeks authority are provided for in the 
United States-Mexico Air Transport 


‘Order 77-12-52, approved December 8. 
1977. 

‘Chicago, Corpus Christi, Dallas. Denver, 
Fort Worth, Kansas City, Laredo. Los Ange¬ 
les, Miami. St. Louis. San Antonio, and San 
Juan. 

•A copy of the application has been trans¬ 
mitted to the President pursuant to section 
801 of the Act. 


Services Agreement of August 15, 
1960. as recently amended, 4 and Mexi- 
cana has been designated by the Gov¬ 
ernment of Mexico. * 

No answers to the application have 
been filed. 

Mexicana’s application requests 
amendment of the carrier’s permit by 
making additions, deletions, and rea¬ 
lignments of its authority pursuant to 
the carrier’s designation under the 
United States-Mexico Air Transport 
Services Agreement, as amended. The 
principal additions, include new au¬ 
thority to thirteen additional U.S. 
cities: Atlanta, Baltimore, Cleveland, 
Detroit, Harlingen, Memphis, Minne¬ 
apolis/St. Paul. Oakland, Philadel¬ 
phia, San Francisco, Seattle, Tampa, 
and Washington. The deletions are 
Corpus Christi and Laredo. Moreover. 
Mexicana would obtain "authority to 
serve Montreal and Toronto, Canada 
beyond the United States. 

In granting Mexicana its existing 
routes to the United States, the Board 
found that the carrier was substantial¬ 
ly owned and effectively controlled by 
the citizens of Mexico, that it was fi¬ 
nancially and operationally fit, and 
that it was in the public interest to 
grant the carrier authority to the 
United States. 6 Mexicana’s application 
indicates that no changes in its corpo¬ 
rate structure or operations have oc¬ 
curred which would cast doubt upon 
the continued accuracy of the Board’s 
previous findings. 

In view of the foregoing and all the 
facts of record, the Board tentatively 
finds and concludes: 

1. That Compania Mexicana de Avia¬ 
cion, S.A. is substantially owned and 
effectively controlled by citizens of 
Mexico; 

2. That it is in the public interest to 
amend the foreign air carrier permit 
held by Compania Mexicana de Avia¬ 
cion, S.A., to authorize the carrier, 
subject to conditions, (a) to engage in 
foreign air transportation of persons, 
property, and mail: 

(1) Between the coterminal points 
Mexico City, Acapulco, Guadalajara, 
Puerto Vallarta, Mazatlan, Mexicali. 


‘Memorandum of Consultations and 
amendments of December 19, 1977, imple¬ 
mented on January 20,1978. 

s By diplomatic note dated January 30, 
1978. 

•Order 77-12-52, approved December 8. 
1977. 


FEDERAL REGISTER, VOL. 43, NO. 86— WEDNESDAY, MAY 3, 1978 











19058 


NOTICES 


and Hermosillo, Mexico, and the coter¬ 
minal points Los Angeles, San Francis¬ 
co, and Oakland, Calif., and Seattle, 
Wash.; 

(2) Between the coterminal points 
Mexico City, Gauadalajara, Ciudad 
Juarez, Acapulco, Zihuatanejo, Man¬ 
zanillo, Puerto Vallarta, Mazatlan, San 
Jose del Cabo, La Paz, and Loreto. 
Mexico, and the terminal point 
Denver, Colo. 

(3) Between the coterminal points 
Mexico City, Acapulco, Gradalajara, 
Zihuatanejo, Manzanillo. Puerto Val¬ 
larta, Mazatlan, San Jose del Cabo. La 
Paz, Loreto. Oaxaca, Monterrey, and 
Tampico, Mexico, and the coterminal 
Points Harlingen, San Antonio, and 
Dallas/Fort Worth. Tex., and Mem¬ 
phis, Term.; 

(4) Between the coterminal points 
Gradalajara, Manzanillo, Puerto Val¬ 
larta, Mazatlan, San Jose del Cabo, La 
Paz, and Loreto, Mexico, and the ter¬ 
minal point Chicago, Ill. 

(5) Between the coterminal points 
Mexico City, Acapulco, Oaxaca, Zihua¬ 
tanejo, and Monterrey, Mexico, and 
the coterminal points Kansas City and 
St. Louis, Mo., Chicago. Ill., and Min¬ 
neapolis/St. Paul, Minn., and beyond 
any of the U.S. coterminals to Toronto 
and Montreal, Canada; 

(6) Between the coterminal points 
Mexico City, Acapulco, Gradalajara, 
Zihuatanejo, Manzanillo, Puerto Val¬ 
larta, Mazatlan, San Jose del Cabo, La 
Paz, and Loreto. Mexico, and the ter¬ 
minal point Atlanta, Ga.; 

(7) Between the cotorminal points 
Mexico City, Acapulco, Guadalajara, 
and Monterrey, Mexico, and the coter¬ 
minal points Detroit, Mich., Cleveland, 
Ohio, Washington, D.C./Baltimore, 
Md., and Philadelphia, Pa., and 
beyond any of the U.S. coterminals to 
Toronto and Montreal. Canada; 

(8) Between the coterminal points 
Mexico City, Merida. Cozumel, and 
Punta Canucun, Mexico, and the ter¬ 
minal point San Juan, Puerto Rico; 

(9) Between the co terminal points 
Cozumel, and Punta Cancun, Mexico, 
and the terminal point Miami, Fla.; 

(10) Between the coterminal points 
Mexico City, Merida, Cozumel, and 
Punta Cancun, Mexico, and the termi¬ 
nal point Tampa, Fla.; 

(11) Between the coterminal points 
Merida, Cozumel, and Punta Cancun, 
Mexico, and the terminal point 
Dallas/Fort Worth, Tex.; 

(12) Between the coterminal points 
Merida, Cozumel, and Punta Cancun, 
Mexico, and the coterminal points 
Chicago, Ill., and Minneapolis/St. 
Paul, Minn.; and 

(13) Between the coterminal points 
Merida, Cozumel, and Punta Cancun, 
Mexico, and the coterminal points De¬ 
troit, Mich., Cleveland. Ohio, and 
Philadelphia, Pa.; and 

(b) to engage in charter trips in for¬ 
eign air transportation subject to the 


terms, conditions, and limitations pre¬ 
scribed in Part 212 of the Board’s Eco¬ 
nomic Regulations; 

3. That the public interest requires 
that the exercise of the privileges 
granted by such amended permit shall 
be subject to the terms, conditions, 
and limitations contained in the speci¬ 
men form of permit attached to this 
order, and to such other reasonable 
terms, conditions, and limitations re¬ 
quired by the public interest as may 
from time to time be prescribed by the 
Board; 

4. That Compania Mexicana de Avia- 
cion, S.A. is fit, willing, and able prop¬ 
erly to perform the air transportation 
proposed in its application, and to con¬ 
form to the provisions of the Act and 
the rules, regulations, and require¬ 
ments of the Board; 

5. That an oral hearing is not re¬ 
quired in the public interest; 

6. That except to the extent granted, 
the application of Compania Mexicana 
de Aviacion, S.A. in Docket 32296 
should be denied; and 

7. That the amendment of Compania 
Mexicana de aviacion, S.A.’s foreign 
air carrier permit is not a “Major fed¬ 
eral action significantly affecting the 
quality of the human environment" 
within the meaning of section 102 
(2)(C) of the National Environmental 
Policy Act of 1969, and will not consti¬ 
tute a “major regulatory action" 
under the Energy Policy and Conser¬ 
vation Act of 1975 (EPACA), as de¬ 
fined in section 313.4 (a)(1) of the 
Board’s Regulations. 7 

IT IS THEREFORE ORDERED 
THAT: 

1. All interested persons are directed 
to show cause why the Board should 
not, subject to the approval of the 
President under section 801 of the Act, 
make final its tentative findings and 
conclusions and issue a foreign air car¬ 
rier permit in the form attached to 
Compania Mexicana de Aviacion S.A.; 

2. Any interested person having ob¬ 
jection to the issuance of an order 
making final the Board’s tentative 
findings and conclusions and issuing 
the permit shall, within 15 days after 
the adoption of this order, file with 
the Board and serve upon the persons 
named in paragraph 5. a statement of 
objections specifying the part or parts 
of the tentative findings and conclu¬ 
sions objected to, together with a sum¬ 
mary of testimony, statistical data and 
such evidence expected to be relied 


T Our tentative finding is based upon the 
fact that the proposed amendment will not 
result in any significant change in the level 
of service at any United States point. Thus, 
our action will not constitute a major Feder¬ 
al action within the meaning of the Nation¬ 
al Environmental Policy Act of 1969. More¬ 
over, Mexicana's projected near-term imple¬ 
mentation of the authority sought would 
not result in a net annual increase in fuel 
consumption over 10 million gallons. 


upon in support of the statement of 
objections. If an oral hearing is re¬ 
quested, the objector should state in 
detail why such hearing is considered 
necessary and what relevant and mate¬ 
rial facts he would expect to establish 
through such hearing which cannot be 
established in written pleadings; 

3. If timely and properly supported 
objections are filed, further consider¬ 
ation will be given the matters and 
issues raised by the objector before 
further action is taken by the Board; 
Provided, That the Board may pro¬ 
ceed to enter an order in accordance 
with its tentative findings and conclu¬ 
sions set forth in the order if it deter¬ 
mines that there are no factual issues 
present that warrant the holding of an 
oral hearing; 8 

4. In the event no objections are 
filed, all further procedural steps will 
be deemed to have been waived and 
the Secretary shall enter an order 
which, subject ot the approval of the 
President, (1) shall make final the 
Board’s tentative findings and conclu¬ 
sions set forth in this order, and (2) 
shall issue an amended foreigh air car¬ 
rier permit to the applicant in the 
specimen form attached; and 

5. This order shall be served upon 
Compania Mexicana de Aviacion, S.A.; 
the Ambassador of Mexico in Wash¬ 
ington, D.C.; the United States De¬ 
partments of State and Transporta¬ 
tion; American Airlines, Inc.; Braniff 
Airways, Inc.; Eastern Air Lines.; Fron¬ 
tier Airlines; Hughes Airwest; Pan 
American World Airways, Inc.; Texas 
International Airlines, Inc.; and West¬ 
ern Air Lines, Inc. 

This order will by published in the 
Federal Register and will be trans¬ 
mitted to the President. 

All Members concurred except 
Chairman Kahn who did not partici¬ 
pate. 

By the Civil Aeronautics Board. 

PHYLLIS T. KAYLOR, 
Secretary. 

United States op America, Civil 

Aeronautics Board, Washington, D.C. 

PERMIT TO FOREIGN AIR CARRIER (AS AMENDED) 

Compania Mexicana De Aviacion, S.A. is 
authorized, subject to the following provi¬ 
sion, the provisions of the Federal Aviation 
Act of 1958, and the orders, rules, and regu¬ 
lations issued under it. to engage in foreign 
air transportation of persons, property, and 
mail, as follows: 

(1) Between the coterminal points Mexico 
City. Acapulco. Guadalajara. Puerto Val¬ 
larta, Mazatlan, Mexicali, and Hermosillo, 
Mexico, and the coterminal points Los An¬ 
geles. San Francisco, and Oakland Calif., 
and Seattle. Wash.; 

(2) Between the co terminal points Mexico 
City. Guadalajara, Ciudad Juarez, Acapulco, 


■Since provision is made for the filing of 
objections to this order, petitions for recon¬ 
sideration will not be entertained. 
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Zlhuatanejo, Manzanillo, Puerto Vallarta, 
Mazatlan, San Jose del Cabo, La Paz. and 
Loreto. Mexico, and the terminal point 
Dever, Colo.; 

(3) Between the coterminal points Mexico 
City, Acapulco, Guadalajara, Zlhuatanejo, 
Manzanillo. Puerto Vallarta, Mazatlan, San 
Jose del Cabo. La Paz, Loreto. Oaxaca, Mon¬ 
terrey. and Tampico, Mexico, and the coter¬ 
minal points Harlingen. San Antonio, and 
Dallas/Fort Worth, Tex., and Memphis, 
Tenn.; 

(4) Between the coterminal points Guada¬ 
lajara, Manzanillo. Puerto Vallarta, Mazat¬ 
lan, San Jose del Cabo. La Paz, and Loreto, 
Mexico, and the terminal point Chicago. Ill.; 

(5) Between the coterminal points Mexico 
City. Acapulco, Oaxaca, Zlhuatanejo, and 
Monterrey. Mexico, and the coterminal 
points Kansas City and St. Louis, Mo., Chi¬ 
cago, Ill., and Minneapolis/St. Paul, Minn., 
and beyond any of the U.S. coterminals to 
Toronto and Montreal, Canada; 

(6) Between the coterminal points Mexico 
City, Acapulco. Guadualajara, Zlhuatanejo, 
Manzanillo, Puerto Vallarta, Mazatlan. San 
Jose del Cabo. La Paz. and Loreto, Mexico, 
and the terminal point Atlanta, Ga.; 

(7) Between the coterminal points Mexico 
City, Acapulco. Guadalajara, and Monter¬ 
rey, Mexico, and the coterminal points De¬ 
troit, Mich., Cleveland, Ohio, Washington, 
D.C./Baltimore. Md.. and Philadelphia. Pa., 
and beyond any of the U.S. coterminals to 
Toronto and Montreal, Canada; 

(8) Between the coterminal points Mexico 
City, Merida, Cozumel, and Punta Cancun, 
Mexico, and the terminal point San Juan, 
P.R.; 

(9) Between the co terminal points Cozu¬ 
mel, and Punta Cancun, Mexico, and the 
terminal point Miami, Fla.; 

(10) Between the co terminal points 

Mexico City, Merida, Cozumel, and Punta 
Cancun, Mexico, and the terminal point 
Tampa, Fla.; 

(11) Between the coterminal points 

Merida, Cozumel, and Punta Cancun, 

Mexico, and the terminal point Dallas/Fort 
Worth, Tex.; 

(12) Between the coterminal points 

Merida, Cozumel, and Punta Cancun, 

Mexico, and the coterminal points Chicago, 
Ill., and Minneapolis/St. Paul, Minn.; and 

(13) Between the coterminal points 

Merida, Cozumel, and Punta Cancun. 

Mexico, and the coterminal points Detroit, 
Mich., Cleveland, Ohio. Philadelphia, Pa. 

The holder shall be authorizeed to engage 
in charter trips in foreign air transporta¬ 
tion. subject to the terms, conditions, and 
limitations prescribed by Part 212 of the 
Board s Economic Regulations. 

This permits shall be subject to the condi¬ 
tion that on routes 5 and 7 any flight which 
serves a point beyond the United States 
shall originate or terminate at a point in 
Mexico. 

The holder shall conform to the airwor¬ 
thiness and airman competency require¬ 
ments prescribed by the Government of 
Mexico for Mexican International air ser¬ 
vice. 

This permit shall be subject to applicable 
provisions of any treaty, convention, or 
agreements affecting international air 
transportation now in effect, or that may 
become effective during the period this 
permit remains in effect, to which the 
United States and Mexico shall be parties. 

The holder shall keep on deposit with the 
Board a signed counterpart of CAB Agree¬ 
ment 18900, an agreement relating to liabil¬ 


ity limitations of the Warsaw Convention 
and the Hague Protocol approved by Board 
Order E-23680, May 13, 1966, and a signed 
counterpart of any amendment or amend¬ 
ments to such agreement which may be ap¬ 
proved by the Board and to which the 
holder becomes a party. 

The holder (1) shall not provide foreign 
air transportation under this permit unless 
there is in effect third-party liability insur¬ 
ance in the amount of $1,000,000 or more to 
meet potential liability claims which may 
arise in connection with its operations 
under this permit, and unless there is on file 
with the Docket Section of the Board a 
statement showing the name and address of 
the insurance carrier and the amounts and 
liability limits of the third-party liability in¬ 
surance provided, and (2) shall not provide 
foreign air transportation of persons unless 
there is in effect liability insurance suffi¬ 
cient to cover the obligations assumed in 
CAB Agreement 18900, and unless there is 
on file with the Docket Section of the Board 
a statement showing the name and address 
of the insurance carrier and the amounts 
and liability limits of the passenger liability 
insurance provided. Upon request the Board 
may authorize the holder to supply the 
name and address of an insurance syndicate 
in lieu of the names and addresses of the 
member insurers. 

The initial tariff filed by the holder shall 
not set forth rates, fares and charges lower 
than those that may be in effect for any 
U.S. air carrier in the same foreign air 
transportation; However, This limitation 
shall not apply to a tariff filed after the ini¬ 
tial tariff regardless of whether this subse¬ 
quent tariff is effective before or after the 
Introduction of the authorized service. 

By accepting this permit the holder 
waives any right it may possess to assert 
any defense of sovereign immunity from 
suit in any action or proceeding instituted 
against the holder in any court or other tri¬ 
bunal in the United States (or its territories 
or possessions) based upon any claim arising 
out of operations by the holder under this 
permit. 

The exercise of the privileges granted 
here shall be subject to such other reason¬ 
able terms, conditions, and limitations re¬ 
quired by the public interest as may from 
time to time be prescribed by the Board. 

This permit shall be effective on-. 

Unless otherwise terminated at an earlier 
date pursuant to the terms of any applica¬ 
ble treaty, convention, or agreement, this 
permit shall terminate (1) upon the effec¬ 
tive date of any treaty, convention, or agree¬ 
ment, or amendment thereto, which shall 
have the effect of eliminating the routes 
here authorized from the routes which may 
be operated by airlines designated by the 
Government of Mexico (or in the event of 
the elimination of any part of a route or 
routes here authorized, the authority grant¬ 
ed shall terminate to the extent of such 
elimination), or (2) upon the effective date 
of any permit granted by the Board to any 
other carrier designated by the Government 
of Mexico in lieu of the holder hereof, or (3) 
upon the termination or expiration of the 
Air Transport Services Agreement between 
the Government of the United States and 
the Government of Mexico, effective August 
15, 1960, as amended and extended: Pro¬ 
vided, however, That If prior to the occur¬ 
rence of the event specified in clause (3) of 
this paragraph, the operation of the foreign 
air transporation here authorized becomes 
the subject of any treaty, convention, or 


agreement to which the United States and 
Mexico are or shall become parties, then 
this permit is continued in effect during the 
period provided in such treaty, convention, 
or agreement. 

The Civil Aeronautics Board, 
through its Secretary, has executed 
this permit and affixed the seal of the 
Board on-. 

Phyllis T. Kaylor, 
Secretary . 

[FR Doc. 78-12053 Filed 5-2-78; 8:45 am] 


[6320-01] 

[Docket No. 30598] • 

COSTELLO TRAVEL SERVICE, INC AND 
BUREAU OF ENFORCEMENT; CIE TOURS IN¬ 
TERNATIONAL, INC AND EMERALD INTER¬ 
NATIONAL TRAVEL, INC; ENFORCEMENT 
PROCEEDING 

Postponement of Hearing Suspension of 
Further Procedural Steps 

Notice is hereby given, pursuant to 
the provisions of the Federal Aviation 
Act of 1958, as amended, that the 
hearing in the above-entitled proceed¬ 
ing, which was assigned to be held on 
May 2, 1978 (43 FR 13597, March 31. 
1978), is indefinitely postponed at the 
request of the Bureau of Enforcement 
which has reported that it will submit 
to the Judge a stipulation of settle¬ 
ment and Order under Rule 215, 
which have been agreed to in principle 
but not, as yet, formalized. 

Further, at the request of counsel 
for CIE Tours International, one of 
the respondence to this action, all ad¬ 
ditional procedural steps, including 
the requirement for the respondents 
to file witness lists, and the need of 
witnesses to comply with outstanding 
subpenas issued at the request of the 
Bureau are indefinitely suspended. 

Dated at Washington, D.C., April 27. 
1978. 

Frank M. Whiting, 
Administrative Law Judge . 
CFR Doc. 78-12052 Filed 5-2-78; 8:45 am] 


[1505-01] 

[Order No. 78-4-67] 

NATIONAL AIRLINE’S, INC 
Service at Tallahassee 

Correction 

In FR Doc. 78-10763 appearing at 
page 16790 of the issue of Thursday, 
April 20, 1978, in the second column 
directly above the heading “National 
Airlines, Inc." please insert “Order No. 
78-67". 
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[3510-24] 

DEPARTMENT OF COMMERCE 

Economic Development Administration 

CREW CO, INC, BRAVCO PRODUCTS, INC, 
AND CONAWAY-WINTER, INC 

Petitions for Determinations of Eligibility To 
Apply for Trade Adjustment Assistance 

Petitions have been accepted for 
filing from three firms: (1) Crewco, 
Inc., Highway 115, Cornelius, N.C. 
28031, a producer of men's and boys' 
shirts (accepted April 26, 1978); (2) 
Bravco Products, Inc., 601 Washington 
Street. Lynn, Mass. 01901, a producer 
of soles for footwear (accepted April 
27, 1978); and (3) Conaway-Winter, 
Inc., Park Street, P.O. Box 280, Willow 
Springs, Mo. 65793, a producer of in¬ 
fants' shoes (accepted April 27, 1978). 
The petitions were submitted pursu¬ 
ant to section 251 of the Trade Act of 
1974 (Pub. L. 93-618) and §315.23 of 
the Adjustment Assistance Regula¬ 
tions for Firms and Communities (13 
CFR Part 315). 

Consequently, the U.S. Department 
of Commerce has initiated separate in¬ 
vestigations to determine whether in¬ 
creased imports into the United States 
of articles like or directly competitive 
with those produced by each firm con¬ 
tributed importantly to total or partial 
separation of the firm's workers, or 
threat thereof, and to a decrease in 
sales or production of each petitioning 
firm. 

Any party having a substantial inter¬ 
est in the proceedings may request a 
public hearing on the matter. A re¬ 
quest for a hearing must be received 
by the Chief, Trade Act Certification 
Division, Economic Development Ad¬ 
ministration. U.S. Department of 
Commerce, Washington, D.C. 20230, 
no latter than the close of business of 
the tenth calendar day following the 
publication of this notice. 

Charles L. Smith, 
Acting Chief, Trade Act Certifi¬ 
cation Division, Office of 
Planning and Program Sup¬ 
port 

CFR Doc. 78-12026 Filed 5-2-78; 8:45 ami 


[3510-03] 

Maritime Administration 
(Docket No. S-6043 

DELTA STEAMSHIP LINES, INC. 

Application 

Notice is hereby given that Delta 
Steamship Lines, Inc. (Delta), by 
letter dated April 7, 1978, as supple¬ 
mented on April 12, 1978, in connec¬ 
tion with its application to acquire cer¬ 
tain vessels and services from Pruden¬ 
tial Lines, Inc. (Prudential), has re¬ 
quested interchange and transfer 


rights of vessels between services as 
they presently exist in the respective 
operating-differential subsidy con¬ 
tracts and between Delta's existing 
and prospective services as follows: 

Four M-Class combination passen¬ 
ger-cargo vessels between services on 
Trade Routes Nos. TR 20, 2, and 4, 
and the service on TR 23, 24, and 25. 

Eight C3 type and eight C4 type 
freight vessels (breakbulk) and three 
C9 and one C8 LASH type freight ves¬ 
sels between services on TR 14-2, 20, 2, 
and 4, and the service on TR 23, 24, 
and 25. 

The specific services to which 
Delta's request would be applicable 
are as follows: 

Trade Route No. 20—U.S. Gulf 
Coast/East Coast of South America— 
service provided by LASH and C3 type 
freight ships on minimum sailings of 
26 and overall maximum of 77 for this 
service and Trade Route No. 14-2. 

Trade Route No. 14-2—U^. Gulf 
Coast/West Coast of Africa—service 
provided by C3 type freight ships with 
minimum of 24 sailings. 

Trade Route No. 4—U.S. Atlantic/ 
Venezuela—Netherlands West Indies- 
North Coast of Colombia range, Ja¬ 
maica, Dominican Republic, Haiti, and 
Cuba (excluding Guantanamo Bay)— 
service provided by one LASH ship 
and C4 freight ships as required with 
minimum of 22 and maximum of 33 
sailings. 

Trade Route No. 2—U.S. Atlantic/ 
West Coast of South America—service 
provided by C4 type freight ships with 
a minimum of 48 and maximum of 62 
sailings. 

Trade Routes Nos. 23, 24. and 25— 
U.S. Pacific/Pacific, Atlantic, and Ca¬ 
ribbean areas of South America—ser¬ 
vice provided by C4 type freight ships 
and C4 type combination passenger- 
cargo ships with a minimum of 25 and 
a maximum of 42 sailings. 

Existing vessel assignments and in¬ 
terchange and transfer privileges are 
as follows: 

Delta: Three C9 LASH vessels as¬ 
signed to TR 20 service Eight C3 type 
freight ships unassigned to specific 
service but may be interchanged or 
transferred between services on TR 
14-2 and 20. 

Prudential: One C8 LASH vessel as¬ 
signed to TR 4 service Eight C4 type 
freight ships unassigned to specific 
service but may be interchanged or 
transferred between services on TR 2 
and 4 and the service on TR 23, 24, 25. 
Four C4 combination passenger/cargo 
vessels (M-Class) assigned to the ser¬ 
vice on TR 23, 24, 25. 

As used in this Notice the term "in¬ 
terchange" means the approximately 
simultaneous substitution of vessels. 
The term "transfer" means removal of 
a vessel from one service and place¬ 
ment into another. Delta proposes to 
exercise the interchange and transfer 


privileges in such a manner as to 
comply with the minimum and maxi¬ 
mum sailing requirements specified 
for each subsidized service. 

Any person, firm, or corporation 
having an interest in such application 
who desires to offer views and com¬ 
ments thereon for consideration by 
the Maritime Subsidy Board should 
submit them in writing, in triplicate, 
to the Secretary, Maritime Subsidy 
Board, Washington, D.C. 20230, by the 
close of business on May 11, 1978. 

The Maritime Subsidy Board will 
consider views and comments and take 
such action with respect thereto as 
may be deemed appropriate. 

(Catalog of Federal Domestic Assistance 
Program No. 11.504 Operating-Differential 
Subsidies (ODS).) 

By Order of the Maritime Subsidy 
Board. 

Dated: April 26.1978. 

James S. Dawson, Jr., 
Secretary . 

CFR Doc. 78-11974 Filed 5-2-78; 8:45 am] 


[3510-22] 

National Ocoanic and Atmoiphoric 
Administration 

ATLANTIC GROUNDFISH 
Revision of Quarterly Quotas 

This is to announce that the Assis¬ 
tant Administrator for Fisheries has 
determined from statistics maintained 
by the National Marine Fisheries Ser¬ 
vice that the quarterly quotas for cod, 
haddock, and yellowtail flounder (west 
of 69° W. longitude) were exceeded 
during the first quarter (January 1- 
March 31) of 1978. The amounts by 
which the quotas were exceeded were: 
Haddock, 1.705 metric tons; cod, Gulf 
of Maine, 392 metric tons; cod, other 
than the Gulf of Maine, 1,602 metric 
tons; and yellowtail flounder west of 
69° W. longitude, 92 metric tons. 
Therefore, to ensure that the catch 
quotas for 1978 are not exceeded, the 
amount of the overage is deducted 
equally from the remaining three 
quarters of 1978. This action is effec¬ 
tive immediately on May 3,1978. 

The revisions to the quarterly 
quotas made pursuant to 50 CFR 
651.3(b)(2) (see Federal Register, 
March 31, 1978, page 13579) are as fol¬ 
lows: 

Catch Quota 
[I n metric tons] 

1. Haddock— 

Quarter: 

Apr. 1 to June 30.. 2.591 

July 1 to Sept 30. 1.092 

Oct 1 to Dec. 31-„---- 1.302 

2. Cod- 

GULF OP MAINE 

Quarter: 

Apr. 1 to June 80.„.. M ... H .. WHH . H .H... m .... m . 1.629 
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GULF OF MAINZ 


July 1 to Sept. 30__ 

- 1.289 

Oct. 1 to Dec 31. 

. 1290 

GEORGES BANK AND SOUTHERN NEW ENGLAND 

Quarter. 


Apr. 1 to June 30__... 

- 5.596 

July 1 to Sept. 30. 

.... 5.096 

Oct. 1 to Dec. 31... 

_ 5.106 

3. Yellowt&il flounder (west 

of 69* West Longi- 

tude>— 


Quarter: 


Apr. 1 to June 30.... 

_ 800 

July 1 to Sept. 30. 


Oct. 1 to Dec. 31_... 

. 928 


Dated: April 27. 1978. 

Winfred H. Meibohm, 
Associate Director, 
National Marine Fisheries Service. 

CFR Doc. 78-12020 Filed 5-2-78: 8:45 am] 


[6315-01] 

COMMUNITY SERVICES 
ADMINISTRATION 

EMERGENCY ENERGY ASSISTANCE PROGRAM 
Funding Declarations 

The Director of the Community Se- 
vices Administration (CSA) has found, 
based on criteria indicated in Column 1 
(5) of Appendix A that Energy Relat¬ 
ed Emergencies have existed since the 
dates indicated in Column (3). 

Therefore, eligible grantees who 
cover those areas indicated in Column 
(2) will proceed as follows: 


'AH references to •column** refer to Ap¬ 
pendix A to this Notice. 


Grantees who receive funds by Letter 
of Credit may withdraw and expend 
funds in the amount approved in 
Column (4) or that portion of that 
amount which have been granted to 
them under Program Account 80, 
Emergency Energy Assistance Pro¬ 
gram. 

OR 

Grantees who normally receive checks 
are being informed that their checks 
are being forwarded by the Treasury 
Department for the total amount of 
the EEAP grant. However, these gran¬ 
tees immediately may begin obligating 
funds against this grant in the amount 
appropriated in Column (4) and from 
the date indicated in Column (3). 

Column (3) contains the earliest 
date to our knowledge which provided 
the basis for a finding by the Director 
of CSA that an Energy Related Emer¬ 
gency existed. However, any eligible 
grantee within those areas covered in 
Column (2) may submit evidence to 
support the existence of Energy Relat¬ 
ed Emergencise which existed between 
December 31,1977, and the date given 
in Column (3) for a finding by the Di¬ 
rector of CSA. (See CSA Notice 6143- 
7. Section 4 or § 1061. 51-3 in the Fed¬ 
eral Register (43 FR 9476).) 

Request for supplemental (addition¬ 
al) funds shall be made in accordance 
with the provisions of Section ll.c. of 
CSA Notice 6143-7. 

William W. Allison, 
Acting Director . 

(FR Doc. 78-12017 Filed 5-02-78; 8:45 am) 
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JTATC(S) occlareo 

AREASCOVERE0 

EMERGENCY 
DECLARATION DATE 

APPROVED ALLOCATION 
f «• A'*« C*>n»d 

0AV< FOR 

DC TERMINATION ‘ 

n> 

u> 

(3) 

Ml 

(5) 

Region IV 





Florida 

Counties of: 
Hernando 

March 20, 1978 

5,507 

4 b. (2)(a) 


Pinellas 

March 28, 1978 

33,360 

4 b. (2)(a) 


Seminole 

March 14, 1978 

10,000 

4.b.(2) (a) 


Volusia 

April 18, 1978 

11,223 

4.b.(2)(a) 


Manatee 

April 10, 1978 

8,443 

4 b.(2)(a) 


Escambia 

April 19, 1978 

10,674 

4 .b.(2)(a) 


Duval 

April 13, 1978 

24,398 

4 .b. (2)(a) 


Columbia 

Hamilton 

Lafayette 

Suwannee 

April 10, 1978 

22,531 

4 -b. (2)(a) 

North Carolina 

Carteret County 

January 01, 1978 

5,919 

4 .b. (2)(a) 

Georgia 

Counties of: 
Carroll 





Coweta 

Heard 

Meriweather 
Troup 

April 06, 1978 

21,300 

4.b.(2) (a) 


Chathtam 

March 21, 1978 

21,300 

4.b. (2)(a) 


Houston 

Monroe 

Peach 

Twiggs 

March 16, 1978 

21,300 

4.b. (2) (a) 

i 

i 

Bryan 

Camden 

Glynn 

Liberty 

Long 

McIntosh 

April 13, 1978 

21,300 

4.b v (2) (a) 

| 

Bibb 

March 24, 1978 

28,400 

4 .b. (2) (a) 


Douglas 

Fulton 

Gwinnett 

Rockdale 

April 12, 1978 

49,700 

4 .b.(2)(a) 


Appling 

Bulloch 

Candler 





Evans 

Jeff Davis 
Tattnal 

Toombs 

Wayne 

March 30, 1978 

35,500 

4.b.(2)(a) 

• M# li n m r < NA Nmu «> M f !•“, 

*. I rarr.il KK'i.Al.lCM. 
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ST At CIS. OECLaREO 

III 

AREAS COVERED 

(* 

emergency 
declaration Oats 

(D 

APPROVED ALLOCATION 
f«» A**« Ca.cH 

(4) 

o. sis row 

OETCI MINA7I0N 

«S» 

Georgia 

Counties of: 
Chattahochee 
Clay 

Harris 





Muscogee 

Quitman 

Randolph 

Stewart 

Talbot 

Burke 

March 21, 1978 

28,400 

4 . b. (2)(a) 


Richmond 

Screven 

Crisp 

Dooly 

Macon 

April 03, 1978 

35,500 

4 .b. (2)(a) 


* Marion 

Schley 

Sumter 

Taylor 

Webster 

Atkinson 

Bacon 

Brantley 

March 30, 1978 
• » 

21,300 

4.b.(2)(a) 


Charlton 

Clinch 

Cof fee 

Pierce 

Ware 

March 27, 1978 

35,500 

4 .b. (2) (a) 


Clayton 

Bleckley 

Dodge 

Laurens 

March 23, 1978 

21,300 

4 . b. (21(a) 

REGION VIII 

Colorado 

Montgomery 

Pulaski 

Telfair 
Treutlin 

Wheeler 

Wilcox 

Counties of: 

Baca 

Bent 

March 30, 1978 

35,500 

4 .b. (2) (a) 


Crowley 

Kiowa 

Otero 

Prowers 

02/09/78 

70,000 

4.b.(2)(a). 


El Paso 

02/09/78 

70,000 

4.b. (2) (a) 

• 

Arapahoe 

Logan 

Morgan 

Phillips 

02/09/78 

30,000 

4 .b. (2) (a) 


Segwick 

Washington 

Yuma 

02/09/78 

50,000 

4 .b. (2) (a) 

North Dakota 

Entire State 

01/01/78 

1,093,365 

4.b.(1) and 

4 .b. (2)(a) 


• Nt frfrnrc C SA N»t«C£ HMjr. Sr*<.. li dt-fiil MigiMr-r IIK.|.5|-1(M. 
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[3810-70] 

DEPARTMENT OF DEFENSE 
OFFICE OF THE SECRETARY 

DEFENSE SCIENCE BOARD TASK FORCE ON 
CRUISE MISSILES 

Advisory Committee Mooting 

The Defense Science Board Task 
Force on Cruise Missiles will meet in 
closed session on June 8 and 9, 1978, at 
the Pentagon, Arlington, Va. 

The Mission of the Defense Science 
Board is to advise the Secretary of De¬ 
fense and the Under Secretary of De¬ 
fense for Research and Engineering on 
overall research and engineering 
policy and to provide long-range guid¬ 
ance to the Department of Defense in 
these areas. 

The Task Force will provide an anal¬ 
ysis of the major issues concerning 
strategic cruise missile employment, 
and potential defenses to the U.S. de¬ 
ployment of cruise missile systems. 

In accordance with section 10(d) of 
Appendix I, Title 5, U.S. Code, it has 
been determined that this Task Force 
meeting concerns matters listed in sec- 


NOTICES 

tion 532b(c) of Title 5 of the U.S. 
Code, specifically subparagraph (1) 
thereof, and that accordingly, this 
meeting will be closed to the public. 

Dated: April 28, 1978. 

Maurice W. Roche, 
Director , Correspondence and 
Directives , DOD/WHS. 
CFR Doc. 78-12003 Filed 5-2-78; 8:45 am) 


[3128-01] 

DEPARTMENT OF ENERGY 

ENERGY SUPPLY AND ENVIRONMENTAL 
COORDINATION ACT 

Intention To Utue Prohibition Ordert to Certain 
Major Fuel Burning Installations 

The Department of Energy (DOE) 
hereby gives notice of its intention to 
issue Prohibition Orders, pursuant to 
the authorities granted it by section 2 
(a) and (b) of the Energy Supply and 
Environmental Coordination Act of 
1974 (ESECA), as amended, and title 
10, Code of Federal Regulations (10 
CFR), parts 303 and 305 to the follow¬ 
ing installations: 


Docket No. Owner Installation Unit No. Location 

OCU-I112-1_____ Ash Grove Cement Chanute Plant-.... 1 Chanute, 

Co.. Kana. 


OCU-1112-2___ _do- .—do-——2 Do. 


DOE hereby also gives notice of the 
opportunity for oral and written pre¬ 
sentation of data, views, and argu¬ 
ments by interested persons regarding 
the proposed Prohibition Orders. 

The proposed orders would prohibit 
the above-named installations from 
burning natural gas or petroleum 
products as their primary energy 
source. 

Prior to issuance of a Prohibition 
Order to an installation, section 2(a) 
of ESECA and 10 CFR 303.36(b) and 
305.4(b) require that DOE find that 
the installation had the capability and 
necessary plant equipment to bum 
coal as of June 22, 1974, or thereafter 
acquired or was designed with the ca¬ 
pability and necessary plant equip¬ 
ment to bum coal. A Prohibition 
Order may not be issued unless DOE 
can find that the prohibition of the 
utilization of natural gas or petroleum 
products as a primary energy source is 
practicable and consistent with the 
purposes of ESECA and that coal and 
coal transportation facilities will be 
available during the period the Prohi¬ 
bition Order will be in effect, DOE'S 
proposed findings, as well as its pro¬ 
posed conclusions and rationale with 
respect to these findings, for the 
above-named the installations are set 
out in the Appendix to this notice. 


These findings, conclusions and ratio¬ 
nale may be amended as a result of 
comments received by DOE pursuant 
to this notice and other information 
available to DOE. The findings, con¬ 
clusions and rationale will be included, 
with any amendments, in any Prohibi¬ 
tion Order that is issued. 

Upon completion of the proceedings 
described in this notice, DOE may de¬ 
termine to issue Prohibition Orders to 
both or either one of the above-named 
installations. The Prohibition Orders 
will not become effective, however, 
until (1) either (a) the Administrator 
of the Environmental Protection 
Agency (EPA) notifies DOE. in accor¬ 
dance with section 2 of the Energy 
Supply and Environmental Coordina¬ 
tion Act of 1974 and section 112(b) of 
the Clean Air Act (CAA) Amendments 
of 1977, that the installations are able 
to bum coal and to comply with all ap¬ 
plicable air pollution control require¬ 
ments without a delayed compliance 
order under section 113(d)(5) of the 
Clean Air Act, as amended, or (b) if 
such notification is not given by EPA, 
the date that the Administrator of 
EPA certifies, pursuant to section 2 of 
the Energy Supply and Environmental 
Coordination Act of 1974 and section 
112(b) of the Clean Air Act (CAA) 
Amendments of 1977, is the earliest 


date that the installations will be able 
to comply with all applicable require¬ 
ments of the Clean Air Act, as amend¬ 
ed, and (2) DOE has considered the 
environmental Impact of making the 
orders effective, pursuant to 10 CFR 
208.3(a)(4) and 305.9, and has served 
the affected installations with Notices 
of Effectiveness, as provided in 10 
CFR 303.10(b), 303.37(b), and 305.7. 
The date the Prohibition Order will be 
effective will be stated in the Notice of 
Electiveness. 

10 CFR 305.9 requires that, prior to 
issuance of a Notice of Effectiveness to 
an installation. DOE shall perform an 
analysis of the environmental impact 
of the issuance of such Notice of Ef¬ 
fectiveness. That analysis shall result 
in either (1) issuance of a declaration 
that the Prohibition Order will not. if 
made effective by issuance of a Notice 
of Effectiveness, be likely to have a 
significant impact on the quality of 
the human environment, or (2) the 
preparation by DOE of an environ¬ 
mental impact statement covering sig¬ 
nificant site-specific impacts that are 
likely to result from the Prohibition 
Order and that have not been ade¬ 
quately addressed in the Final Pro¬ 
grammatic Environmental Impact 
Statement or in other official docu¬ 
ments made publicly available. If DOE 
prepares an environmental impact 
statement covering significant site-spe¬ 
cific impacts resulting from making a 
Prohibition Order effective, the state¬ 
ment shall be prepared and published 
for comment in accordance with sec¬ 
tion 102(2X0 of the National Envi¬ 
ronmental Policy Act of 1969 (42 
U.S.C. 4321, et seq.) prior to issuance 
of a Notice of Effectiveness. Interested 
persons may request a public hearing 
pursuant to 10 CFR 303.173 to com¬ 
ment on the contents of a draft envi¬ 
ronmental impact statement. With re¬ 
spect to comments regarding any 
impact on air quality that might result 
from a proposed Prohibition Order, 
however, it should be recognized that 
ESECA has assigned to EPA the pri¬ 
mary responsibility for analyzing the 
effect of any such order on the Na¬ 
tion's air quality and for determining 
the applicable air pollution control re¬ 
quirements that apply to the installa¬ 
tion that has been issued an order. It 
is expected that an installation to 
which a Prohibition Order is issued 
may be eligible to apply for a delayed 
compliance order pursuant to section 
113(d) of the CAA, 42 U.S.C. 7413(d). 
If EPA decides to issue a delayed com¬ 
pliance order, it must also provide an 
opportunity for a public hearing. En¬ 
closed with the Notice of Effectiveness 
may be a compliance reporting sched¬ 
ule to insure that the installation will 
be able to comply with the prohibition 
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of the burning of natural gas or petro¬ 
leum products as a primary energy 
source on the effective date specified 
in the Notice of Effectiveness. 

Public comment on the proposal to 
issue Prohibition Orders to the instal¬ 
lations listed above is invited in the 
form of written and oral presentation 
of data, views, and arguments. Com¬ 
ments should relate to individual 
docket numbers and should make clear 
to which docket number the individual 
comment is addressed. 

Comments should address (1) the 
adequacy and validity of each of the 
proposed findings and the conclusions 
and rationale in support of these find¬ 
ings, (2) the environmental impact of 
making effective a Prohibition Order, 
including any site-specific environmen¬ 
tal impacts, and (3) any other aspects 
or impacts of the proposed Prohibition 
Order believed to be relevant. 

Pursuant to 10 CFR 303.173 (a) and 
(d) and 305.5, DOE hereby announces 
that a public hearing to receive oral 
presentation of data, views, and argu¬ 
ments of interested persons will be 
held beginning at 10 a.m., on May 18, 
1978, at the Federal Building. Room 
140, 601 East 12th Street. Kansas City, 
Mo. 64106. Any person who has an in¬ 
terest in the subject of the hearing or 
who is a representative of a group or 
class of persons which has an interest 
in the subject of the hearing may 
make a written request, or a verbal re¬ 
quest if confirmed in writing, for an 
opportunity to make an oral presenta¬ 
tion. That request should be directed 
to Jane E. Miller. DOE Region VII, 
324 East 11th Street. Kansas City, Mo. 
64106, 816-374-3116. The request 

should be received before 4:30 p.m., 
May 11, 1978. The request should de¬ 
scribe the person's interest in the 
issue(s) involved; If appropriate, it 
should state why the person is an ap¬ 
propriate representative of the group 
or class of persons which has such an 
interest; it should give a concise sum¬ 
mary of the proposed oral presenta¬ 
tion and a phone number where the 
person may be contacted through May 
17. 1978. Speakers should submit ten 
(10) copies of their oral presentation if 
possible, unless such presentation is 
less than five (5) pages, in which case 
only one copy Ls required, to Jane E. 
Miller, Department of Energy. Region 
VII, 324 East 11th Street. Kansas City, 
Mo. 64106, oefore 4:30 p.m., May 16. 
1978. Speakers will be contacted by a 
DOE representative before 4:30 p.m.. 
May 15, 1978. to confirm receipt of the 
written request. 

Detailed technical data, views, and 
arguments should be contained in a 
written submission in support of the 
oral presentation. The oral presenta¬ 
tion itself should be a summary of 
those written comments. 

While DOE will endeavor to provide 
adequate opportunity to all who desire 


to speak, DOE reserves the right to 
limit the number of persons to be 
heard at the hearing, to schedule their 
respective presentations and to estab¬ 
lish the procedures governing the con¬ 
duct of the hearing. The length of 
time allocated to each presentation 
may be limited on the basis of the 
number of persons requesting to be 
heard. DOE will prepare an agenda 
that shall provide, to the extent possi¬ 
ble, for the presentation of all relevant 
data, views, and arguments. 

A DOE official will be designated to 
preside at the hearing which will not 
be a judicial or evidentiary hearing. 
During oral presentations only those 
conducting the hearing may ask ques¬ 
tions. There will be no cross-examina¬ 
tion. At the conclusion of ail intitial 
oral presentations, each person who 
has made an oral statement will be 
given the opportunity, if he or she 90 
desires, to make a rebuttal statement. 
The rebuttal statements will be given 
in the order in which the intitial state¬ 
ments were made and will be subject 
to time limitations. 

Any interested person may submit 
written questions to the presiding offi¬ 
cer to be asked of any person making 
an oral presentation. The presiding of¬ 
ficer will determine whether to ask 
the question, having first determined 
whether the question is relevant, and 
whether adequate time may be afford¬ 
ed for an answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of¬ 
ficer. 

A transcript of the hearing will be 
made and it, together with any written 
comments submitted in the course of 
the hearing, will be retained by DOE 
and made available for inspection and 
copying at the Freedom of Informa¬ 
tion Reading Room, Room 2107, Fed¬ 
eral Building. 12th and Pennsylvania 
Avenue NW., Washington, D.C. 20461, 
and the DOE Regional Office, 324 
East 11th Street. Kansas City, MO. 
64106, between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday. 
Anyone may purchase a copy of the 
transcript from the reporter. 

Interested persons are invited to 
submit written comments consisting of 
data, views, and arguments with re¬ 
spect to these proposed prohibition 
orders to Public Hearing Management, 
Box TC, Department of Energy, Room 
2313, 2000 M Street NW., Washington 
D.C. 20461. 

Comments and other documents 
submitted to DOE Public Hearing 
Management should be identified on 
the outside of the envelope in which 
they are transmitted and on the docu¬ 
ment itself with the designation “Pro¬ 
posed Prohibition Orders for the 
Chanute Plant Installations." Fifteen 
copies should be submitted. 

All written comments received by 
4:30 p.m., June 5, 1978, all oral presen¬ 


tations, and all other relevant infor¬ 
mation submitted to or available to 
DOE will be considered by DOE prior 
to issuance of a prohibition Order. 

Any information or data considered 
to be confidential by the preson fur¬ 
nishing it must be so identified and 
submitted in writing in accordance 
with 10 CFR 303.9(f). DOE reserves 
the right to determine the confiden¬ 
tial status of the information or data 
and to treat it in accordance with that 
determination. 

Copies of the regulations implement¬ 
ing section 2 (a) and (b) of ESECA (10 
CFR Parts 303 and 305) are available 
from the following DOE Regional Of¬ 
fices: 

Region, Address . and Phone 

I— Robert W. Mitchell, Acting Regional 
Representative, 150 Causeway Street. 
Room 700, Boston, Mass. 02114. 617-223- 
3701. 

II— William W. Wood. Acting Regional Rep¬ 
resentative. 26 Federal Plaza, Room 3206, 
New York. N Y. 10007, 212-264-1021. 

III— Bernard Snyder, Acting Regional Rep¬ 
resentative, 1421 Cherry Street, Room 
1001, Philadelphia, Pa. 19102, 215-597- 
3390. 

IV— Donald Alien. Acting Regional Repre¬ 
sentative, 1655 Peachtree Street NE., 8th 
Floor. Atlanta, Ga. 30309, 404-526-2837. 

V— William Peterson, Acting Regional Rep¬ 
resentative, Federal Office Building, 175 
West Jackson Boulevard, Room A-333, 
Chicago, HI. 60604, 312-353-0540. 

VI— Curtis E. Carlson. Acting Regional Rep¬ 
resentative. P.O. Box 35228. 2626 West 
Mockingbird Lane. Dallas, Tex. 75235, 
214-749-7345. 

VII— James R. Newman. Acting Regional 
Representative. 324 East 11th Street, 
Kanasas City. Mo. 64106. 816-374-2061. 

VIII— C. Dale Eriksen, Acting Regional Rep¬ 
resentative. P.O. Box 26247, Belmar 
Branch. 1075 South Yukon Street, Lake- 
wood. Colo. 80226, 303-234-2420. 

LX—William C. Arotz, Acting Regional Rep¬ 
resentative, 111 Pine Street, San Francis¬ 
co. Calif. 9411, 415-556-7216. 

X-^Jack B. Robertson. Acting Regional 
Representative, 1992 Federal Building. 915 
Second Avenue, Seattle, Wash. 98174, 206- 
442-7280. 

MFBI Prohibition Order Candidate 
Identification and Selection Meth¬ 
odology 

Maj or fuel burning installation 
(MFBI) prohibition order candidates 
are selected In a two-part process 
which commenced in 1975 with an 
Ide ntific ation of the potential universe 
of MFBI's in order to determine which 
MFBI’s might be subject to such 
orders. Analysis of individual potential 
MFBI prohibition order candidates se¬ 
lected from this universe proceeds on 
a continuous basis. 

i. determination of candidate 

UNIVERSE 

By Federal Register notice of 
March 20. 1975 (40 FR 12706) MFBI's 
with design firing rates in excess of 
100 MMBTU’s per hour were required 
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to provide basic identifying informa¬ 
tion so that the universe of potential 
prohibition order candidates could be 
determined. (Regulations published on 
May 9. 1975 (40 FR 20463) adopted the 
100 MMBTU's per hour design firing 
rate as the minimum size MFBI that 
would be eligible for a prohibition 
order.) 

On April 18. 1975 (40 FR 17328), 
notice was published in the Federal 
Register indicating that a question¬ 
naire entitled “Major Fuel Burning In¬ 
stallation Coal Conversion Report” 
(Form FEA C-602-S-O), would be ad¬ 
dressed to each then known MFBI for 
the purpose of obtaining additional in¬ 
formation nee ded to help determine 
whether the MFBI’s would be candi¬ 
dates for prohibition orders. Question¬ 
naires were mailed to those MFBI’s 
who responded to the March 20, 1975, 
Federal Register notice and to other 
MFBI’s identified through data pro¬ 
vided by the regional personnel of the 
Federal Energy Administration, the 
Environmental Protection Agency 
(EPA), by other Federal agencies, and 
through contact with trade associ¬ 
ations. A total of 822 parent compa¬ 
nies responded to the survey, identify¬ 
ing 3,482 installations and 6,289 indi¬ 
vidual units. 

The initial survey provided histori¬ 
cal information on quantity and char¬ 
acteristics of fuel use and preliminary 
pollution control data relative to the 
facilities in question. 

Compilation and evaluation of this 
information led to development of a 
supplemental questionnaire (Form 
FEA C-602-S-1) to obtain data on the 
financial condition of owners of 
MFBI’s, including information from 
which the effects of a prohibition 
order on an individual company basis 
could be ascertained. Form FEA C- 
602-S-l was also designed to provide a 
basis for subsequent analysis of the 
MFBI in terms of financial capability, 
additional capital investment costs re¬ 
sulting from a prohibition order, oper¬ 
ating cost differentials, and coal trans¬ 
portation availability. 

An initial mailing of this supplemen¬ 
tal questionnaire was sent in June 
1976 to owners of 161 installations en¬ 
compassing 281 individual units. Most 
of the supplemental questionnaires 
(involving 138 installations and cover¬ 
ing 246 individual units) were sent to 
owners of MFBI’s identified in the 
first questionnaires (Form FEA C-602- 
S-O) as having coal burning capabili¬ 
ty, and which in 1974 burned at least 
150.000 barrels of oil or 921,000,000 
cubic feet of natural gas. or a Btu 
equivalent combination. Those MFBI’s 
identified on the first questionnaires 
(Form FEA C-602-S-O) as having coal 
burning capability but which reported 
fuel consumption of less than 150,000 
barrels of oil, or 921,000,000 cubic feet 
of natural gas, or a Btu equivalent 


combination in 1974, were not required 
to complete the supplemental ques¬ 
tionnaires at that time, but were de¬ 
ferred in view of the limited resources 
available to the program office to 
review the anticipated responses. 
These MFBI’s may be required to 
submit supplemental information in 
the future. The 246 individual MFBI’s 
were considered first because of their 
potential for large fuel savings. 

Additional supplemental question¬ 
naires were sent to owners of 23 instal¬ 
lations consisting of 35 individual 
units were the initial questionnaires 
(Form FEA C-602-S-O) had indicated 
the MFBI's intention to discontinue 
use of coal. 

In September 1976, following receipt 
of responses to the supplemental ques¬ 
tionnaire, the program office consult¬ 
ed with EPA to obtain their best esti¬ 
mate as to the means by which each 
reporting MFBI could bum coal while 
complying with all applicable air pol¬ 
lution control requirements. At that 
time, EPA indicated whether particu¬ 
lar MFBI’s would require upgrading or 
installation of electrostatic precipita¬ 
tors, installation of flue-gas desulfuri¬ 
zation devices, or whether the MFBI 
could bum coal that would conform to 
air pollution control requirements 
without pollution control equipment. 

II. SITE SPECIFIC ANALYSIS. 

DOE has continued to collect sup¬ 
plemental data relating to the 161 sub¬ 
ject sites and is conducting, on a con¬ 
tinuing basis, technical analyses to de¬ 
termine whether individual MFBI’s 
can be considered as potential candi¬ 
dates for issuance of a notice of inten¬ 
tion (NOI) to issue a prohibition order. 
As part of its individual analyses, DOE 
considers the following data regarding 
an MFBI’s potential amenability to re¬ 
ceipt of an NOI: 

(a) The expected remaining useful 
life of the combustor, including both 
DOE’s and the potential candidate’s 
estimates; 

(b) The combustor unit’s capacity; 

(c) Fuel consumption for 1975 and 
for other years, where available; 

The last year coal was burned by the 
combustor; 

(e) Costs of converting to coal, in¬ 
cluding pollution control equipment 
costs, of any. that would be required 
(potential candidate’s and DOE’s esti¬ 
mates); 

(f) Type of pollution control equip¬ 
ment. if any. required (potential candi¬ 
date’s and EPA’s estimates); and 

(g) Other relevant factors, such as 
the percent of sulfur content in coal 
that would be required to insure com¬ 
pliance with environmental standards. 

In June 1977, proir to the issuance 
of several prohibition orders to 
MFBI's the program office published 
in the Federal Register notices set¬ 
ting forth the methodology employed 


in selection the initial list of MFBI 
candidate facilities. The number of po¬ 
tential candidate facilities at the time 
was a function of two factors: First, 
the number of potential candidates 
was limited so as to be commensurate 
with the resources available to the 
program office, and second, the largest 
consumers of oil and natural gas 
which were potentially convertible to 
coal as their primary energy source 
were to be analyzed first, while consid¬ 
eration of the remainder of the origi¬ 
nal coal-capable universe was deferred. 

In June 1977 certain MFBI’s were 
specifically deferred from consider¬ 
ation as potential candidates because 
(a) their remaining useful life on Jan¬ 
uary 1, 1978, was less than 1 year; (b) 
their utilization factor was less than 
20 percent; (c) space required for coal 
use at the installation was inadequate 
or unavailable; (d) since filing the FEA 
C-602-S-O, the MFBI had been con¬ 
verted to coal as its primary energy 
source or the owner had certified that 
it would be so converted in the near 
future; (e) the MFBI had used signifi¬ 
cantly less than 2xlO ia BTU’s of oil or 
natural gas in the latest year for 
which fuel data was available, and 
which if converted to coal, would use 
less than 100, 000 tons of coal annual¬ 
ly. 

Certain other MFBI’s were deferred 
for other reasons, e.g. the proposed 
findings required by 10 CFR 305.4 
could not be established with the in¬ 
formationavailable at that time. 
Those MFBI’s which were not de¬ 
ferred for any of the foregoing reasons 
were considered as potential candi¬ 
dates for prohibition orders. NOI’s 
were issued where proposed findings 
were made and pr ohib ition orders 
were issued to those MFBI’s for which 
the proposed findings were perfected. 

Since June 1977 the program office 
has continued to analyze individual 
MFBI’s which were deferred at that 
time. All MFBI’s which have previous¬ 
ly received NOI’s have been eliminated 
from further consideration, whether 
or not a prohibition ord er w as subse¬ 
quently issued. Those MFBI’s which 
are now being reviewed as potential 
candidates include: 

(a) All units which have not previ¬ 
ously received NOI’s and which were 
explicitly deferred from consideration 
in the June 1977 methodology; 

(h) All units deferred from consider¬ 
ation as potential candidates for var¬ 
ious technical or other reasons not 
specifically mentioned in the June 
1977 methodology. 

DOE has determined that MFBI’s to 
which the following criteria are appli¬ 
cable are appropriately deferred from 
consideration as prohibition order can¬ 
didates at this time: 

(a) The remaining useful life of the 
MFBI on January 1, 1979. will be less 
than 1 year; 
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(b) The utilization factor of the unit 
is less than 20 percent; 

(c) The space required for coal use at 
the installation is inadequate or un¬ 
available; 

(d) Since filing the original question¬ 
naire (PEA C-602-S-O), the MFBI has 
been converted to coal as its primary 
energy source, or the owner has certi¬ 
fied that the unit will be so converted 
in the near future; 

(e) Complia nce with a prohibition 
order by the MFBI would result in the 
use of less than 60,000 tons of coal per 
year. 

Items (a) or (b) above would prevent 
DOE from fin ding that the burning of 
coal by the MFBI would be practica¬ 
ble. With respect to criteria (a) specifi¬ 
cally, DOE assumes a 40-year useful 
life for a combustor, based on general 
industry averages, unless the owner re¬ 
ports a longer useful life. DOE has de¬ 
cided not to analyze MFBI’s that have 
already converted to coal since the 
basic purposes of ESECA have already 
been accomplished by such conver¬ 
sions and DOE has concluded that its 
resources would be better spent by 
concentrating on those MFBI’s which 
are not now burning coal as their pri¬ 
mary energy source and which do not 
plan to convert withi n the near future. 
DOE has deferred MFBI’s which do 
not have the potential for large sav¬ 
ings of natural gas or petroleum. 

If, upon consideration. DOE deter¬ 
mines through analysis of the sum¬ 
mary information submitted, that 
issues have been raised which will re¬ 
quire further investigation. DOE has 
in the past conducted, and will contin¬ 
ue in the future to conduct site specif¬ 
ic visits. Site visits are employed in cir¬ 
cumstances in which large discrepan¬ 
cies are observe d t o exist between 
DOE’s and the MFBI's cost estimate, 
where unusual technical problems 
have been presented by the MFBI 
with respect to using coal and when 
other disparities exist between the in¬ 
formation submitted to DOE by the 
MFBI and that developed indepen¬ 
dently by DOE. Information devel¬ 
oped during a site visit may serve 
either as evidence that the combustor 
should be eliminated or deferred or 
that the situation warrants DOE’s 
continuation of its analysis. 

For MFBI’s not eliminated through 
any of the above criteria, DOE calcu¬ 
lates the net operating cost differen¬ 
tial between using coal as the MFBI’s 
primary energy source and using 
either natural gas or petroleum prod¬ 
ucts. 

A. Calculation of net operating cost 
differential The net operating cost 
differential consists of the sum of: (1) 
Annualized increased capital invest¬ 
ment costs required for conversion to 
coal, (2) differences in operating and 
maintenance costs (including the fuel 
cost differential), and (3) the potential 


tax consequences attendant to conver¬ 
sion. Initially, DOE performs calcula¬ 
tions in determining the net operating 
cost differential, using cost figures 
supplied by the MFBI and using 
DOE’s own estimates. When the 
MFBI’s figures are within a reasonable 
range of DOE’s estimates, DOE gener¬ 
ally accepts the MFBI’s figures. Gross 
discrepancies are examined in more 
detail by DOE to determine the rea¬ 
sonableness of the differing estimates 
and to reconcile differences. 

The elements of the three parts of 
the net operating cost differential are 
explained below: 

1. Capital investment costs. The pri¬ 
mary element in this part of the cost 
of equipment acquisition and refur¬ 
bishment required for conversion to 
coal, including refurbishment or acqui¬ 
sition of pollution control equipment. 
In determining the estimated annual 
increase in fixed costs to the owner re¬ 
sulting from such capital investment, 
DOE calculates the annual depreci¬ 
ation of equipment costs over the ex¬ 
pected remaining useful service life of 
the MFBI (including consideration of 
the investment tax credit) and adds 
the estimated annual cost of capital. 

Annual depreciation is calculated as 
follows: 

a. Determine cost of new equipment 
(including pollution control equip¬ 
ment) minus investment tax credit of 
10 percent. 

b. Divide the figure in a, above, by 
the expected remaining useful life of 
the MFBI after conversion is complet¬ 
ed. 

DOE presumes that the MFBI’s de¬ 
termination of remaining useful life is 
correct if it results in a total useful life 
of at least 40 years. Otherwise, DOE 
will conduct a m ore detailed examina¬ 
tion of the MFBI. 

Calculation of the approximate 
annual cost of capital is as follows: 

a. New and refurbished equipment 
costs minus the investment tax credit, 
plus 

b. Twice the cost of land acquisitions 
required for conversions to coal burn¬ 
ing. 

c. The total of a. and b. is divided by 
2 and then multiplied by a 10 percent 
interest rate. 

2. Operating and maintenance costs. 
The primary factor considered in this 
calculation is the annual fuel cost dif¬ 
ferential which represents the differ¬ 
ence between operating the MFBI 
with coal as its primary energy source 
in lieu of petroleum products or natu¬ 
ral gas. (If the current supply of natu¬ 
ral gas to the MFBI is curtailed, then 
the calculation of the fuel cost differ¬ 
ential does not include natural gas as 
part of the MFBI’s current fuel use to 
the extent of that curtailment. In 
such cases the NOCD is calculated on 
the basis of actual fuel usage.) DOE 
has generally accepted the coal price 


reported by the MFBI’s. If DOE con¬ 
sidered the stated price to be unrea¬ 
sonable, it further examined coal 
prices based upon an analysis of likely 
coal sources. Projected coal use after 
conversion was calculated by convert¬ 
ing latest annual fuel use data to its 
BTU equivalent for coal. 

Determination of the differential re¬ 
lating to labor costs and the differen¬ 
tial relating to other operating and 
maintenance costs was based upon es¬ 
timates supplied by the MFBI’s. 

3. Potential tax effects. Federal and 
State tax rates have been applied to 
the net operating cost differential to 
determine maximum potential tax ef¬ 
fects resulting from a Prohibition 
Order. 

If the NOCD for an MFBI is posi¬ 
tive, i.e., projects an increase in annual 
costs, then a calculation of the cost 
per barrel of oil saved is performed by 
dividing the NOCD by the number of 
barrels of oil actually used on an 
annual basis (or, if the MFBI was a 
natural gas user, the number of bar¬ 
rels of oil which would be required to 
replace the gas use on an equivalent 
BTU basis). This figure (cost per 
barrel of oil saved) is then considered 
in terms of the number of barrels of 
oil and/or MCF of natural gas that 
would be saved by issuance of a Prohi¬ 
bition Order, the effect of the NOCD 
on the MFBI owner’s operating ex¬ 
penses, as well as various environmen¬ 
tal and other factors in reaching the 
final determination as to which candi¬ 
dates should receive an NOI. 

It is to be noted that much of the in¬ 
formation used by DOE to make its 
practicability findings is arguably con¬ 
fidential under 18 U.S.C. 1905. There¬ 
fore, such information has not ap¬ 
peared in the Appendix to the NOI. 
The calculations have been explained 
in each case and the data are available 
to the representatives of the owner of 
the MFBI. 

The decision whether to issue an 
NOI is made as the calculations and 
analyses described above are complet¬ 
ed. Following the issuance of an NOI 
are hearings and a comment period de¬ 
signed to elicit data, views and argu¬ 
ments pertinent to the findings 
ESECA requires DOE to make prior to 
the issuance of a Prohibition Order. If 
no reason not to issue an order is pre¬ 
sented to or discovered by DOE, a Pro¬ 
hibition Order is issued to the candi¬ 
date. 

Any questions regarding this Notice 
should be directed to DOE National 
Headquarters as follows: Mr. Walter 
Romanek, Director, Division of Coal 
Utilization, Department of Energy. 
Code OCU (Prohibition Orders: Ash 
Grove Cement Co., Chanute Plant. 
Chanute, Kansas Installations. Docket 
Numbers OCU-1112-1 and 1112-2), 
Washington, D.C. 20461, telephone 
202-254-3910. 
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(Energy Supply and Environmental 
Coordination Act of 1974 (15 U.S.C. 
791 et seq.), as amended by Pub. L. 95- 
70; Federal Energy Administration Act 
of 1974 (15 U.S.C. 761 et seq.), as 
amended by Pub. L. 95-70; Depart¬ 
ment of Energy Organization Act 
(Pub. L. 95-91); E.O. 11790 (39 FR 
23185); E.O. 12009 (42 FR 46267).) 

Issued in Washington, D.C. April 27, 
1978. 


Barton R. House, 

Assistant Administrator, Fuels 
Regulation, Economic Regula¬ 
tory Administration. 


These findings, which are now proposed 
by DOE. are based on the information that 
has been provided to and developed by DOE 
prior to the issuance of this Notice of Inten¬ 
tion (NOI) to issue Prohibition Orders. 

Ash Grove Cement Co. shall be referred 
to as the “owner" and as “Ash Grove." The 
Chanute Plant Units 1 and 2 shall be re¬ 
ferred to as the “MFBI's" and as “Chanute 
1 and 2." 

I. CAPABILITY AND NECESSARY PLANT 
EQUIPMENT TO BURN COAL. 

DOE proposes to find that on June 22. 
1974. Chanute 1 and 2 had. or thereafter ac¬ 
quired or were designed with, the capability 
and necessary plant equipment to burn coal. 
This proposed finding is based on the facts 
and interpretations stated below: 

A. Ash Grove, in a Major Fuel Burning In¬ 
stallation Coal Conversion Report, Section 
II, Questions 6, and 12-14, (Form FEA C- 
602-S-0) dated May 20. 1975, indicated that 
the MFBI's had in place on June 22, 1974, 
kilns that were capable of burning coal. The 
kilns had been designed and constructed or 
modified to bum coal as their primary 
energy source, notwithstanding the fact 
that on June 22, 1974, and thereafter, these 
MFBI’s may not have burned coal as their 
primary energy source. 

B. Based on information Ash Grove filed 
with DOE dated July 28, 1976, and other in¬ 
formation available to DOE, the following 
plant equipment and facilities at Chanute 1 
and 2 would have to be ac quire d or refur¬ 
bished in order for these MFBI’s to bum 
coal as their primary energy source: 

1. Front-end Loader. 

2. Additional Storage. 

3. Upgraded Precipitator. 

C. DOE proposes to find that on June 22, 
1974, Chanute 1 and 2 had or thereafter ac¬ 
quired all other significant plant equipment 
and facilities associated with the burning of 
coal. 

D. Within the meaning of ESECA and the 
regulations promulgated pursuant thereto, 
the absence of any one or a combination of 
the equimpent or facilities listed in para¬ 
graph B, above, is not grounds for conclud¬ 
ing that Chanute 1 and 2 lacked the capabil- 


Appendix 

PROPOSED FINDINGS AND RATIONALE FOR NOTICE 
OF INTENTION TO ISSUE PROHIBITION ORDERS 

ESECA and DOE regulations implement¬ 
ing the statute (10 CFR 303 and 305) re¬ 
quire DOE to make certain findings before 
issuing a Prohibition Order to a major fuel 
burning installation (MFBI). 1 DOE's pro¬ 
posed findings are set out below with re¬ 
spect to the MFBI’s named below. Support¬ 
ing rationale and conclusions are also set 
forth. 


‘Effective October 1, 1977, the responsi¬ 
bility for implementing ESECA was trans¬ 
ferred by Executive Order No. 12009 pursu¬ 
ant to the Department of Energy Organiza¬ 
tion Act. from the Federal Energy Adminis¬ 
tration (FEA) to the Department of Energy 
(DOE). 


ity and necessary plant equipment to bum 
coal on June 22, 1974, or were not designed 
with, or did not thereafter acquire, such ca¬ 
pability. 

II. THE BURNING OF COAL IN LIEU OF NATURAL 
GAS OR PETROLEUM PRODUCTS IS PRACTICABLE 
AND CONSISTENT WITH THE PURPOSES OF 
ESECA. 

DOE proposes to find that the burning of 
coal in lieu of petroleum products or natural 
gas at Chanute 1 and 2 is practicable and 
consistent with the purposes of ESECA. 
This proposed finding is based upon an 
analysis by DOE of the fuel consumption of 
these kilns for the period 1973-1975, the re¬ 
maining useful service life of the kilns after 
conversion, the net operating cost differen¬ 
tial that would result from compliance with 
Prohibition Orders, as well as the facts and 
interpretations referenced below: 

A. The burning of coal is practicable— 1. 
Anticipated fuel supplies, curtailment of 
natural gas supply. Based on information 
obtained from the Federal Energy Regula¬ 
tory Commission, the natural gas supplier, 
and in certain cases, the owner, DOE be¬ 
lieves that the MFBI’s will experience a sub¬ 
stantial curtailment of their present supply 
of natural gas. This curtailment will result 
in their increased reliance on alternate 
fuels. 

2. Costs associated with burning coal—a. 
Capital investment costs. The total estimat¬ 
ed initial capital investment costs, including 
financing costs, that would result from the 
acquisition and refurbishment of equipment 
and facilities associated with the burning of 
coal at Chanute 1 and 2 have been deter¬ 
mined. 

This determination was based on existing 
DOE information and analysis as well as in¬ 
formation filed with DOE by the owner. Ap¬ 
proximate costs to comply with applicable 
environmental protection requirements 
have also been considered, including the 
cost of compliance with the air pollution 
control requirements of the Clean Air Act. 

b. Annual operating and maintenance 
costs. The expected increase in operating 
and maintenance casts, exclusive of fuel 
costs, that would result from the burning of 


coal has been calculated based on informa¬ 
tion supplied by the owner or otherwise ac¬ 
quired by DOE. 

c. Fuel costs. Based on an analysis of 
annual fuel consumption and fuel cost in¬ 
formation supplied by the owner and/or, in 
appropriate circumstances, upon DOE’s fuel 
cost estimates, DOE has determined that 
the burning of coal in lieu of natural gas at 
Chanute 1 and 2 will result in an increase in 
annual fuel costs. 

d. Net operating cost differential. Based 
on the factors stated in paragraphs A.2.a.-c., 
above, as well as the expected remaining 
useful life of the kilns after conversion, 
DOE has determined that the net annual 
operating cost differential (“NOCD") 
(which represents the difference between 
operating the kilns with coal and alternate 
fuel(s) as their primary energy source), re¬ 
sulting from the conversion of Chanute 1 
and 2 will represent an annual cost increase 
of $233,140. 

3. Reasonableness of costs of conversion. 
The following analysis of the costs of con¬ 
version provides the basis for deciding that 
compliance with the proposed orders is not 
unreasonable. 

In calculating the NOCD, DOE considered 
the present annual feul usage. The net 
annual operating cost increase for these 
MFBI’s resulting from operating on coal as 
the primary energy source, instead of natu¬ 
ral gas, will be approximately $233,140. 

Although conversion to the burning of 
coal would be expected to increase the costs 
incurred by Chanute 1 and 2 by $233,140 per 
year, DOE proposes to find that such in¬ 
creased cost, per MCF of natural gas saved, 
is not unreasonable, given the purposes of 
ESECA. This determination is based on con¬ 
sideration of the substantial potential natu¬ 
ral gas savings that would result from con¬ 
version to coal. The determination that the 
costs of burning coal instead of natural gas 
would not be unreasonable is further sup¬ 
ported by consideration of such costs in re¬ 
lation to the expected remaining useful life 
of the MFBI’s, the size and resources of the 
owner as examined in the following discus¬ 
sion of financial capacity, and the nature of 
the expected operations of the MFBI’s. 

The additional costs that would be in¬ 
curred if DOE were to prohibit the burning 
of natural gas or petroleum products as the 
primary energy source at Chanute 1 and 2 
would only be incurred for a limited period 
of time in view of the anticipated availabil¬ 
ity of natural reserves of and productive ca¬ 
pacity for natural gas. These factors point 
up the likelihood that Chanute 1 and 2 will 
experience a significant curtailment of its 
present natural gas supply in the future, so 
that DOE has concluded that the cost of 
burning coal in lieu of natural gas is not un¬ 
reasonable. ( Final Report Oil and Gas Re¬ 
sources, Reserves, and Productive Capaci- 
tites Volumes I and II, Federal Energy Ad¬ 
ministration, October 1975.) 

4. Finanical capability of the owner.— a. 
Recovery of capital investment DOE pro¬ 
poses to find that compliance with Prohibi¬ 
tion Orders by Chanute 1 and 2 would be 
economically feasible. DOE’s analysis took 
into consideration the financial capability 
of the owner and is based upon the owner’s 
finanical position as reported in Dun and 


Docket No. 

Owner 

Installation 

Unit No. 

Location 

ocu-im-i..... - 

.... Ash Grove Cement 

Chanute Plant.... 

1 

Chanute, 


Co. 



Kana. 

OCU-1112-2- 

.... .do.. 

.do.... 

2 

Do. 
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Bradstreet. Where necessary, DOE per¬ 
formed an Independent analysis of the 
owner's financial capability, considering 
such factors as the owner’s current financial 
statement and the additional capital invest¬ 
ment required for the owner to comply with 
this NOI and all other NOI’s which are cur¬ 
rently under consideration, as well as addi¬ 
tional capital investment costs related to all 
other outstanding Notices of Intention, to 
date, if any, to issue Prohibition or Con¬ 
struction Orders, and from all Prohibition 
or Construction Orders, if any, issued to 
date under authority of Section 2 (a) and (c) 
of ESECA to MFBI's owned by Ash Grove. 
DOE related these additional capital invest¬ 
ment costs to the total capitalization of Ash 
Grove and the remaining useful life after 
conversion of Chanute 1 and 2. 

DOE does not consider the effect of the 
added capital investment costs to represent 
an unreasonable burden given the financial 
capabilities of Ash Grove to assume such 
costs. 

b. Total annual costs associated with con¬ 
version . The total estimated annual increase 
in costs (amortized Increased capital invest¬ 
ment costs and other costs, exclusive of fuel 
costs) associated with the burning of coal as 
opposed to natural gas attributable to com¬ 
pliance with this NOI and all other NOI’s 
which are currently under consideration has 
been determined. DOE has also taken into 
consideration total annual costs resultintg 
from compliance with all other outstanding 
Notices of Intention, to date, if any. to issue 
Prohibition or Construction Orders, and 
from all Prohibition or Construction 
Orders, if any, issued to date under author¬ 
ity of Section 2 (a) and (c) of ESECA to Ash 
Grove MFBI’s. 

Ash Grove’s total annual costs after con¬ 
version will increase by $233,140. 

B. Consistency with the purposes of 
ESECA. Because the issuance of Prohibition 
Orders to Chanute 1 and 2 will discourage 
the use of natural gas or petroleum prod¬ 
ucts and encourage the increased use of 
coal, DOE proposes to conclude that this 
action would be consistent with the purpose 
of ESECA to provide a means to assist in 
meeting the essential needs of the United 
States for fuels. 

On the basis of the environmental analy¬ 
sis which DOE is required to conduct prior 
to issuance of a Notice of Effectiveness of a 
Prohibition Order, as well as the necessity 
for these MFBI’s to comply with the Clean 
Air Act and other applicable invironmental 
protection requirements, DOE proposes to 
conclude that Prohibition Orders to Chan¬ 
ute 1 and 2 would be consistent with the 
purposes of ESECA to provide for a means 
to assist in meeting the essential needs of 
the Unites States for fuels in a manner 
which is consistent, to the fullest extent 
practicable, with existing national commit¬ 
ments to protect and improve the environ¬ 
ment. 

III. Coal and coal transportation facilities 
t oill be available to these MFBI’s during the 
period until December 31, 1984. 

A. Coal availability. 1. National coal re¬ 
serves. United States coal reserves are more 
than sufficient to supply national needs for 
the foreseeable future. U.S. Department of 
the Interior, Bureau of Mines (BOM) data 
show a demonstrated coal reserve base of 
over 400 Billion tons, over half of which is 
currently technically and economically re¬ 
coverable (Demonstrated Coal Reserve Base 
of the United States, by Sulfur Category, on 
January l, 1974, Bureau of Mines (May 


1975) [hereafter "BOM Survey”]). Within 
these recoverable reserves approximately 
100 billion tons contain 1 percent or less 
sulfur by weight. To determine when cer¬ 
tain quantities of these reserves are expect¬ 
ed to be available, DOE has examined sever¬ 
al studies referenced herein, which together 
provide the best current evidence as to coal 
availablity for the period ending December 
31. 1984. 

2. National coal production and demand. 
The comparison, stated below, of estimated 
national coal production, national coal 
demand, and the total tonnage of uncom¬ 
mitted planned national coal production 
(derived from responses to a survey of coal 
producing companies) shows that there 
should be sufficient prodiction of coal to 
meet the total national demand through 
1980. Beyond 1980, DOE does not have data 
fully developed for new production plans be¬ 
cause few coal producers have firm expan¬ 
sion plans that extend that far into the 
future. The statistics supporting more 
recent mine developments and enumerating 
updated data are currently in the process of 
revision. 

a. National coal production. It is conser¬ 
vatively estimated that it will be possible to 
produce coal nationally in at least the fol¬ 
lowing quantities: 

Production potential 


Year: ( million tons ) 

1978...._ 791.8 

1979....... 851.4 

1980.. 911.7 

1981 _ 960.0 

1982 . 994.3 

1983 .».. 1.017.4 

1984 . 1.028.7 

1985 . 1.029.6 


The figures shown above are derived from 
FEA’s Coal Mine Expansion Study (May 
1976). This study demonstrates that most 
coal producers did not have firm or accurate 
plans for new capacity additions beyond 
1980. The 1985 projection, therefore, tends 
to underestimate actual production poten¬ 
tial. Another FEA study. "Availability of 
Potential Coal Supply Through 1985 by 
Quality Characteristics.” August 1976 (here¬ 
after "Coal Market Survey”) and a DOE 
study, "Coal Availability by Characteristics 
for Fuel Conversion Orders,” April 17, 1978, 
indicate current plans for nationwide pro¬ 
duction of uncommitted coal as follows: 

Production 

Year (million tons) 

1978 - 124.3 

1979 . 243.1 

1980 ....... 293.3 

1981 - 350.0 

1982 ..... 369.9 

1983 . 396.2 

1984 . 476.5 

1985 . 644.9 

b. National coal demand exclusive of 
ESECA prohibition order demand. The esti¬ 
mated national demand, excluding any in¬ 
creased demand resulting from DOE action 
under the authority of Section 2(a) of 
ESECA. is as follows (FEA 1976 National 
Energy Outlook): 

Demand 

Year (.million tons) 

1978 _ 730 

1979 . 764 

1980 . 799 

1981 .. 842 

1982 ...... 887 

1983 . 935 

1984 ..... 985 

1985 .... 1.040 

c. National ESECA prohibition order 
demand. The estimated potential demand 


for coal resulting from this NOI. from all 
other currently projected industrial candi¬ 
dates for NOI’s. from all other outstanding 
Notices of Intention to issue Prohibition 
Orders to date, and from all Prohibition 
Orders issued to date under authority of 
Section 2(a) of ESECA is approximately the 
following (Coal and Transportation Avail¬ 
ability for Major Fuel Burning Installations 
Coal Conversion Orders: Methods and Ap¬ 
proach. May 20, 1977, as amended April 10, 
1978) (hereafter "Methods Report”): 

Demand 

Year (million tons) 

1978 _ 10.050 

1979 ___.._ 14.492 

1980 . 21.064 

1981 . 23.607 

1982 . 30.043 

1983 . 30.043 

1983 . 30.043 

3. Characteristic coal production and 
demand. FEA’s "Coal Market Survey” iden¬ 
tifies coal of specific quality c harac teristics 
available for use at these MFBI’s. The 
survey is based on data from 31 mining com¬ 
panies that supplies usdtul information on 
96 mining units. Responses from these com¬ 
panies identified planned production of coal 
which was not committed to a specific 
buyer. For those companies which did not 
respond to the survey, FEA estimated their 
uncommitted planned production based on 
their 1974 production. 

a. Characteristic coal requirements for 
these MFBI's. DOE has determined that 
kilns of the type used at Chanute 1 and 2 
will be able to bum coal of the following 
characteristics and comply with all applica 
ble air pollution control requirements. 

Btu's/lb.—12,500 min. 

Ash—12% max. 

Volatile—33% min. 

Ash softening temp.—2,200 (*F) min. 

Sulfur—2-3% max. (approx.) 

b. Characteristic coal demand from these 
MFBI's. The potential demand for coal, of 
the type described above, which would be 
used by these MFBI’s is estimated to be as 
follows: 

Demand 

Year (1,000 tons/vr) 

1980 (and after)....^^.^..^.....^....^....... 72.74 

c. National planned production, charac¬ 
teristic col DOE’s "Method Report” has de¬ 
termined that coal of the type described in 
paragraph A.3.a.. above, is uncommitted to a 
specific buyer and will be potentially avail¬ 
able to these MFBI's in a nationwide 
market as follows: 

Production 

Year. (1,000 tons) 

1978 - 124.300 

1979 - 243,100 

1980 ....._. 293.300 

1981 ... 350.000 

1982 . 369.900 

1983 .... 396.200 

1984 . 475.500 

d. National ESECA prohibition order 
demand for coal regardless of characteris¬ 
tics. The national planned production of 
characteristic coal, as stated in paragraph 
A.3.C., above, exceeds potential demand for 
coal regardless of characteristic expected 
from this NOI, from all other currently pro¬ 
jected industrial candidates for NOI’s from 
all other outstanding notices of intention to 
issue prohibition orders to date, and from 
all prohibition orders issued to date under 
authority of section 2(a) of ESECA. Nation- 
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al ESECA prohibition order demand as pre¬ 
viously stated in paragraph A.2.C., above, is 
not more than the following (“Methods 
Report”): 


Demand 

Year: (thousand tons ) 

1978..-.-_ 10.050 

1979 .-. 14.492 

1980 _ 21.064 

1981.-.. 23.607 

1982 .-.. 30.043 

1983 . 30.043 

1984 _ 30.043 


e. Regional planned production, charac¬ 
teristic coal Coal with the characteristics 
described in paragraph A.3.a., above, is un¬ 
committed and will be potentially available 
to these MFBI’s (in a probable regional 
supply/demand relationship related to the 
location of these MFBI’s) from BOM Dis¬ 
tricts 9. 10. 11, 12, 14, and 15 as follows 
(“Methods Report”): 

Production 

Year: (.thousand tons) 

1978 _ 37,948 

1979 .-.. 77,249 

1980 .-. 88,805 

1981. ..-.- 106,335 

1982.... 112.249 

1983 . 119.974 

1984 .-.-_ 146.866 

f. Regional ESECA prohibition order 
demand for coal regardless of characteris¬ 
tic. The expected regional production of 
characteristic coal, as stated in paragraph 
A.3.e., above, exceeds the potential demand 
for coal regardless of characteristic from 
BOM Districts 9. 10, 11, 12. 14. and 15 ex¬ 
pected to result from this NOI, from all 
other currently projected industrial candi¬ 
dates for NOI’s. from all other outstanding 
notices of intention to issue prohibition 
orders to date, and from all prohibition 
orders issued to date under authority of sec¬ 
tion 2(a) of ESECA. This potential regional 
demand is estimated in DOE’s “Methods 
Report” to be no more than the following: 

Demand 

Year (thousand tons) 

1978 _ 807 

1979 _ 1,216 

1980 - 1.654 

1981 . 2.306 

1982. . 2,306 

1983 . 2.306 

1984 - 2.306 

g. ‘ Regional ESECA prohibition order 
demand for coal by sulfur characteristic. 
The potential regional demand for coal 
from BOM Districts 9. 10. 11. 12. 14. and 15 
with a >2.21 percent sulfur content (which 
includes the 3.0 percent maximum sulfur 
content described in paragraph A.3.a., 
above) resulting from this NOI, from all 
other currently projected industrial candi¬ 
dates for NOI’s, from all other outstanding 
notices of intention to issue prohibition 
orders to date, and from all prohibition 
orders issued to date under authority of sec¬ 
tion 2(a) of ESECA is estimated in DOE’s 
“Methods Report” to be no more than the 
following: 

Demand 
(thousand tons) 
percent 

Year: sulfur>2.2l 

1978 - . 807 

1979 . 1.216 

1980 . 1.558 

1681- 1.728 

1982 ..—.. 1.728 

1983 .-. 1,728 

1984 . 1,728 


The regional planned production of coal 
stated in paragraph A.3.e., above, with the 
characteristics described in paragraph 
A.3.a., above, far exceeds this potential 
ESECA regional demand for coal by sulfur 
characteristic. 

• 4. State or local laws. 

DOE has found no state or local laws or 
policies limiting the extraction or utilization 
of coal that would adversely affect these 
production figures, and none have been 
brought to DOE’s attention. 

5. Conclusion. 

DOE’s “Methods Report” has identified 
nationally and in BOM Districts 9, 10,11, 12. 
14. and 15 uncommitted coal production 
that meets the requirements of Chanute 1 
and 2 as described in paragraph A.3.a.. 
above, DOE, therefore, proposes to find 
that this uncommitted coal exists in 
amounts sufficient in any year to meet the 
estimated additional demand for coal, both 
nationally and from these Districts, result¬ 
ing from this NOI, from all other currently 
projected industrial candidates for NOI’s 
from all other outstanding notices of inten¬ 
tion to issue prohibition orders to date, and 
from all prohibition orders issued to date 
under authority of section 2(a) of ESECA. 

Coal for these MFBI's will probably be 
bought from producers according to region¬ 
al supply/demand relationships related to 
the MFBI's location from BOM Districts 9, 
10, 11, 12. 14, and 15. DOE observes, howev¬ 
er, that these MFBI’s could purchase coal in 
other markets as such production becomes 
available. “The Feasibility of Considering 
Espanded Use of Western Coal by Midwest¬ 
ern and Eastern Utilities in the Period 1978 
and Beyond,” School of Engineering, Uni¬ 
versity of Pennsylvania, November 7, 1975.) 

B. Coal transportation. 

1. Location of MFBI's and coal supply. 

Based on a DOE study, "Coal Transporta¬ 
tion Availability Report,” January 1978 
(hereafter “Transportation Availability 
Report)”, coal for Chanute 1 and 2 would 
probably come from Bureau of Mines 
(BOM) District 15 as a primary source and 
from BOM District 10 as an alternate 
source. Other sources of complying coal are 
available within the United States. Howev¬ 
er. the following analysis of transportation 
availability is based on the most likely, or 
primary, route from the BOM supply areas 
stated above, as well as on two alternate 
routes. 

2. Route of coal shipment 

The primary route for coal delivery to 
Chanute 1 and 2 is to originate coal in the 
Pittsburg area, Cherokee County, K&ns., in 
BOM District 15. The Atchison, Topeka and 
Santa Fe (AT&SF) would deliver to Chan¬ 
ute 1 and 2. The total rail distance is ap¬ 
proximately 54 miles. 

The alternate route for coal delivery from 
the primary supply area would originate 
coal in the Moberly area in Randolph 
County. Mo., in BOM District 15. Norfolk 
and Western Railroad (N&W) would move 
the coal to Kansas City, MO., where the 
AT&SF would pick up the coal and deliver 
it to Chanute 1 and 2 via Ottawa, Kans. The 
total rail mileage is approximately 245 
miles. 

The alternate route for coal delivery from 
the alternate supply area would originate 
coal in Carlinville. Ill., in BOM District 10 
from mines served by the Illinois Central 
Gulf (ICG). ICG would move the coal to St. 
Louis. Mo., where the St. Louls-San Francis¬ 
co (SLSF) would pick it up and move it west 


across Missouri via Springfield. Mo. to Fort 
Scott, Kans. The SLFS would then move 
the coal south to Girard. Kans., where 
AT&SF would pick it up and deliver It to 
Chanute 1 and 2. The total rail mileage is 
approximately 467 miles. 

3. Originating trunk carrier. 

The AT&SF. which would originate coal 
from the primary source, has approximately 
5.214 hopper cars with an average capacity 
of 83 tons. Using an average number of 20 
deliveries per year per 83-ton car, the 
AT&SF might require 44 additional cars by 
1980 to handle the increased demand ex¬ 
pected from Chanute 1 and 2. The company 
has indicated that it foresees no difficulty 
in handling the additional demand. 

The N&W, originator on the alternate 
route of coal delivery from the primary 
supply area for Chanute 1 and 2. has ap¬ 
proximately 54,000 hopper cars with an esti¬ 
mated average capacity of 83 tons. Using an 
average number of 20 deliveries per year per 
83-ton car. the N&W would need 44 addi¬ 
tional cars by 1980 to handle the increased 
demand from Chanute 1 and 2. N&W indi¬ 
cated that the retirements from their 
hopper fleet are not expected to exceed 
1,200 per year and that they have shop ca¬ 
pacity to build 1,500 to 5,000 new cars per 
year, depending on the demand for coal 
from their supply areas. Shipments would 
probably be by general train. 

The originator of coal for the alternate 
route from the alternate supply area, ICG, 
has approximately 12.000 cars with an aver¬ 
age capacity of 82 tons. Using an average 
number of 20 trips per year, the ICG would 
need 45 additional cars by 1980 to meet the 
coal demand from Chanute 1 and 2. ICG 
has Indicated there would be no problems in 
handling the additional business. 

DOE had not found nor has it been in¬ 
formed of any apparent constraints to car¬ 
rying coal for any originating, alternate, or 
intermediate carriers should they be used. 

4. Destination carrier and plant facilities. 
Freight service in the past, including coal 
deliveries, have been made to Chanute 1 and 
2 by AT&SF. It is expected that this mode 
of transportation would be used in the 
future and that coal receiving, storage, and 
handling equipment are now in place or can 
and will be installed prior to the effective 
date for coal burning. 

5. Conclusion. Based on the foregoing 
analysis, DOE proposes to find that coal 
transportation facilities will be available for 
the period a Prohibition Order is expected 
to be in effect since no major constraints to 
coal delivery over the primary route to 
Chanute 1 and 2 presently exist, and alter¬ 
nate routes are available. 

CFR Doc. 78-12074 Filed 5-2-78; 8:45] 


[3128-01] 

ENERGY SUPPLY AND ENVIRONMENTAL 
COORDINATION ACT 

Intention To Issue Prohibition Order* to Certain 
Major Fuel Burning Installation* 

The Department of Energy (DOE) 
hereby gives notice of its intention to 
issue Prohibition Orders, pursuant to 
the authorities granted it by section 2 
(a) and (b) of the Energy Supply and 
Environmental Coordination Act of 
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1974 (ESECA), as amended, and title CFR), parts 303 and 305 to the follow- 
10, Code of Federal Regulations (10 ing installations: 


Docket No. 

Owner 

Installation 

Unit No. 

Location 

OCU-0514-1__ 

.. Martin Marietta 

Martin Marietta 


1 

Atlanta, 


Corp. 

Cement. 



Ga. 

OCU-0514-2_ 

......do. 

... .do........ 


2 

Do. 


DOE hereby also gives notice of the 
opportunity for oral and written pre¬ 
sentation of data, views, and argu¬ 
ments by interested persons regarding 
the proposed Prohibition Orders. 

The proposed orders would prohibit 
the above-named installations from 
burning natural gas or petroleum 
products as their primary energy 
source. 

Prior to issuance of a Prohibition 
Order to an installation, Section 2(a) 
of ESECA and 10 CFR 303.36(b) and 
305.4(b) require that DOE find that 
the installation had the capability and 
necessary plant equipment to bum 
coal as of June 22, 1974, or thereafter 
acquired or was designed with the ca¬ 
pability and necessary plant equip¬ 
ment to bum coal. A Prohibition 
Order may not be issued unless DOE 
can find that the prohibition of the 
utilization of natural gas or petroleum 
products as a primary energy source is 
practicable and consistent with the 
purposes of ESECA and that coal and 
coal transportation facilities will be 
available during the period the Prohi¬ 
bition Order will be in effect. DOE’s 
proposed findings, as well as its pro¬ 
posed conclusions and rationale with 
respect to these findings, for the 
above-named installations are set out 
in the Appendix to this notice. These 
findings, conclusions, and rationale 
may be amended as a result of com¬ 
ments received by DOE pursuant to 
this notice and other information 
available to DOE. The findings, con¬ 
clusions and rationale will be included, 
with any amendmends, in any Prohibi¬ 
tion Order that is issued. 

Upon completion of the proceedings 
described in this notice, DOE may de¬ 
termine to issue Prohibition Orders to 
both or either one of the above-named 
installations. The Prohibition Orders 
will not become effective, however, 
until (1) either (a) the Administrator 
of the Environmental Protection 
Agency (EPA) notifies DOE, in accor¬ 
dance with Section 2 of the Energy 
Supply and Environmental Coordina¬ 
tion Act of 1974 and Section 112(b) of 
the Clean Air Act (CAA) Amendments 
of 1977, that the installations are able 
to burn coal and to comply with all ap¬ 
plicable air pollution control require¬ 
ments without a delayed compliance 
order under Section 113(d)(5) of the 
Clean Air Act, as amended, or (b) if 


such notification is not given by EPA, 
the date that the Administrator of 
EPA certifies, pursuant to Section 2 of 
the Energy Supply and Environmental 
Coordination Act of 1974 and Section 
112(b) of the Clean Air Act Amend¬ 
ments of 1977, is the earliest date that 
the installations will be able to comply 
with all applicable requirements of the 
Clean Air Act, as amended, and (2) 
DOE has considered the environmen¬ 
tal impact of making the o rders effec¬ 
tive, pursuant to 10 CFR 208.3(a)(4) 
and 305.9, and has served the affected 
installations with Notices of Effective¬ 
ness, as provided in 10 CFR 303.10(b), 
303.37(b) and 305.7. The date the Pro¬ 
hibition Order will be effective will be 
stated in the Notice of Effectiveness. 

10 CFR 305.9 requires that, prior to 
issuance of a Notice of Effectiveness to 
an installation, DOE shall perform an 
analysis of the environmental impact 
of the issuance of such Notice of Ef¬ 
fectiveness. That analysis shall result 
in either (1) issuance of a declaration 
that the Prohibition Order will not, if 
made effective by issuance of a Notice 
of Effectiveness, be likely to have a 
significant impact on the quality of 
the human environment, or (2) the 
preparation by DOE of an environ¬ 
mental impact statement covering sig¬ 
nificant site-specific impacts that are 
likely to result from the Prohibition 
Order and that have not been ade¬ 
quately addressed in the Final Pro¬ 
grammatic Environmental Impact 
Statement or in other official docu¬ 
ments made publicly available. If DOE 
prepares an environmental impact 
statement covering significant site-spe¬ 
cific impacts resulting from making a 
Prohibition Order effective, the state¬ 
ment shall be prepared and published 
for comment in accordance with Sec¬ 
tion 102(2X0 of the National Envi¬ 
ronmental Policy Act of 1969 (42 
U.S.C. 4321, et seq.) prior to issuance 
of a Notice of Effectiveness. Interested 
persons may request a public hearing 
pursuant to 10 CFR 303.173 to com¬ 
ment on the contents of a draft envi¬ 
ronmental impact statement. With re¬ 
spect to comments regarding any 
impact on air quality that might result 
from a proposed Prohibition Order, 
however, it should be recognized that 
ESECA has assigned to EPA the pri¬ 
mary responsibility for analyzing the 
effect of any such order on the Na¬ 


tion's air quality and for determining 
the applicable air pollution control re¬ 
quirements that apply to the installa¬ 
tion that has been issued an order. It 
is expected that an installation to 
which a Prohibition Order is issued 
may be eligible for a delayed compli¬ 
ance order pursuant to Section 113(d) 
of the CAA, 42 U.S.C. 7413(d). If EPA 
decides to issue a delayed compliance 
order, it must also provide an opportu¬ 
nity for a Public Hearing. Enclosed 
with the Notice of Effectiveness may 
be a compliance reporting schedule to 
insure that the installation will be 
able to comply with the prohibition of 
the burning of natural gas or petro¬ 
leum products as a primary energy 
source on the effective date specified 
in the Notice of Effectiveness. 

Public comment on the proposal to 
issue Prohibition Orders to the instal¬ 
lations listed above is invited in the 
form of written and oral presentation 
of data, views and arguments, com¬ 
ments should relate to individual 
docket numbers and should make clear 
to which docket number the individual 
comment is addressed. 

Comments should address (1) the 
adequacy and validity of each of the 
proposed findings and the conclusions 
and rationale in support of these find¬ 
ings, (2) the environmental impact of 
making effective a Prohibition Order, 
including any site-specific environmen¬ 
tal impacts, and (3) any other aspects 
or impacts of the proposed Prohibition 
Order believed to be relevant. 

Pursuant to 10 CFR 303.173 (a) and 
(d) and 305.5, DOE hereby announces 
that a public hearing to receive oral 
presentation of data, views, and argu¬ 
ments of interested persons will be 
held beginning at 9:30 a.m., on May 16, 
1978, at the Atlanta Civic Center, 
Room 104, 395 Piedmont Avenue NE., 
Atlanta, Ga. 30308. Any person who 
has an interest in the subject of the 
hearing or who is a representative of a 
group or class of persons which has an 
interest in the subject of the hearing 
may make a written request, or a 
verbal request if confirmed in writing, 
for an opportunity to make an oral 
presentation. That request should be 
directed to Warren Zum, DOE Region 
IV, 1655 Peachtree Street NE.. Atlan¬ 
ta. Ga. 30309, 404-881-4463. The re¬ 
quest should be received before 4:30 
p.m.. May 9, 1978. The request should 
describe the person's interest in the 
issue(s) involved; if appropriate, it 
should state why the person is an ap¬ 
propriate representative of the group 
or class of persons which has such an 
interest; it should give a concise sum¬ 
mary of the proposed oral presenta¬ 
tion and a phone number where the 
person may be contacted through May 
15, 1978. Speakers should submit ten 
(10) copies of their oral presentation if 
possible, unless such presentation is 
less than five (5) pages, in which case 
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only one copy is required, to Warren 
Zurn, Department of Energy, Region 
IV, 1655 Peachtree Street NE., Atlan¬ 
ta, Ga. 30309, before 4:30 p.m., May 12, 
1978. Speakers will be contacted by a 
DOE representative before 4:30 p.m.. 
May 11. 1978, to confirm receipt of the 
written request. 

Detailed technical data, views, and 
arguments should be contained in a 
written submission in support of the 
oral presentation. The oral presenta¬ 
tion itself should be a summary of 
those written comments. 

While DOE will endeavor to provide 
adequate opportunity to all who desire 
to speak, DOE reserves the right to 
limit the number of persons to be 
heard at the hearing, to schedule their 
respective presentations and to estab¬ 
lish the procedures governing the con¬ 
duct of the hearing. The length of 
time allocated to each presentation 
may be limited on the basis of the 
number or persons requesting to be 
heard. DOE will prepare an agenda 
that shall provide, to the extent possi¬ 
ble, for the presentation of all relevant 
data, views, and arguments. 

A DOE official will be designated to 
preside at the hearing which will not 
be a judicial or evidentiary hearing. 
During oral presentations only those 
conducting the hearing may ask ques¬ 
tions. There will be no cross-examina¬ 
tion. At the conclusion of all initial 
oral presentations, each person who 
has made an oral statement will be 
given the opportunity, If he or she so 
desires, to make a rebuttal statement. 
The rebuttal statements will be given 
in the order in which the initial state¬ 
ments were made and will be subject 
to time limitations. 

Any interested person may submit 
written questions to the presiding offi¬ 
cer to be asked of any person making 
an oral presentation. The presiding of¬ 
ficer will determine whether to ask 
the question, having first determined 
whether the question is relevant, and 
whether adequate time may be afford¬ 
ed for an answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of¬ 
ficer. 

A transcript of the hearing will be 
made and it. together with any written 
comments submitted in the course of 
the hearing, will be retained by DOE 
and made available for inspection and 
copying at the Freedom of Informa¬ 
tion Reading Room, Room 2107, Fed¬ 
eral Building, 12th and Pennsylvania 
Avenue NW., Washington, D.C. 20461, 
and the DOE Regional Office. 1655 
Peachtree Street NE., 8th Floor, At¬ 
lanta, Ga. 30309, between the hours of 
8 a.m. and 4:30 p.m., Monday through 
Friday. Anyone may purchase a copy 
of the transcript from the reporter. 

Interested persons are invited to 
submit written comments consisting of 


data, views, and arguments with re¬ 
spect to these proposed Prohibition 
Orders to Public Hearing Manage¬ 
ment, Box TD, Department of Energy, 
Room 2313, 2000 M Street NW.. Wash¬ 
ington, D.C. 20461. 

Comments and other documents 
submitted to DOE Public Hearing 
Management should be identified on 
the outside of the envelope in which 
they are transmitted and on the docu¬ 
ment itself with the designation “Pro¬ 
posed prohibition Orders for the 
Martin Marietta Installations.” Fif¬ 
teen copies should be submitted. 

All written comments received by 
4:30 p.m., June 5, 1978, all oral presen¬ 
tations, and all other relevant infor¬ 
mation submitted to or available to 
DOE will be considered by DOE prior 
to issuance of a Prohibition Order. 

Any information or data considered 
to be confidential by the person fur¬ 
nishing it must be so identified and 
submitted in writing in accordance 
with 10 CFR 303.9(f). 

DOE reserves the right to determine 
the confidential status of the informa¬ 
tion or data and to treat it in accor¬ 
dance with that determination. 

Copies of the regulations implement¬ 
ing section 2 (a) and (b) of ESECA (10 
CFR Parts 303 and 305) are available 
from the following DOE Regional Of¬ 
fices: 

Region I 

Robert W. Mitchell, Acting Regional Repre¬ 
sentative, 150 Causeway Street. Room 700, 
Boston, Mass. 02114. 617-223-3701. 

Region n 

William W. Wood. Acting Regional Repre¬ 
sentative, 26 Federal Plaza, Room 3206, 
New York, N.Y. 10007. 212-264-1021. 

Region III 

Bernard Snyder. Acting Regional Represen¬ 
tative, 1421 Cherry Street. Room 1001, 
PhUadelphia, Pa. 19102, 215-597-3390. 

Region IV 

Donald Allen, Acting Regional Representa¬ 
tive, 1655 Peachtree Street NE.. Eighth 
Floor. Atlanta. Ga. 30309. 404-526-2837. 

Region V 

WiUiam Peterson, Acting Regional Repre¬ 
sentative, Federal Office Building, 175 
West Jackson Boulevard. Room A-333, 
Chicago, Ill. 60604. 312-353-0540. 

Region VI 

Curtis E. Carlson, Acting Regional Repre¬ 
sentative. P.O. Box 35228. 2626 West 
Mockingbird Lane, Dallas, Tex. 75235, 
214-749-7345. 

Region VII 

James R. Newman, Acting Regional Repre¬ 
sentative, 324 East 11th Street, Kansas 
City. Mo. 64106. 816-374-2061. 

Region VIII 

C. Dale Eriksen, Acting Regional Represen¬ 
tative. P.O. Box 26247, Belmar Branch. 
1075 South Yukon Street, Lakewood. 
Colo. 80226, 303-234-2420. 


Region IX 

William C. Amtz. Acting Regional Repre¬ 
sentative. Ill Pine Street, San Francisco. 
Calif. 94111, 415-556-7216. 

Region X 

Jack B. Robertson, Acting Regional Repre¬ 
sentative. 1992 Federal Building, 915 
Second Avenue, Seattle, Wash. 98174, 206- 
442-7280. 

MFBI Prohibition Order Candidate 
Identification and Selection 
Methodology 

Major fuel burning installation 
(MFBI) Prohibition Order candidates 
are selected in a two-part process 
which commenced in 1975 with an 
identification of the potential universe 
of MFBTs in order to determine which 
MFBI’s might be subject to such 
Orders. Analysis of individual poten¬ 
tial MFBI Prohibition Order candi¬ 
dates selected from this universe pro¬ 
ceeds on a continuous basis. 

i. determination of candidate 

UNIVERSE 

By Federal Register notice of 
March 20, 1975 (40 FR 12706) MFBI's 
with design firing rates in excess of 
100 MMBTU’s per hour were required 
to provide basic identifying informa¬ 
tion so that the universe of potential 
Prohibition Order candidates could be 
determined. (Regulations published on 
May 9. 1975 (40 FR 20463) adopted the 
100 MMBTU’s per hour design firing 
rate as the minimum size MFBI that 
would be eligible for a Prohibition 
Order.) 

On April 18. 1975 (40 FR 17328), 
notice was published in the Federal 
Register indicating that a question¬ 
naire intitled “Major Fuel Burning In¬ 
stallation Coal Conversion Report” 
(Form FEA C-602-S-O), would be ad¬ 
dressed to each than known MFBI for 
the purpose of obaining additional in¬ 
formation needed to help determine 
whether the MFBI’s would be candi¬ 
dates for Prohibition Orders. Ques¬ 
tionnaires were mailed to those 
MFBI’s who responded to the March 
20, 1975, Federal Register notice and 
to other MFBI’s identified through 
data provided by the regional person¬ 
nel of the Federal Energy Administra¬ 
tion. the Environmental Protection 
Agency (EPA), by other Federal agen¬ 
cies. and through contact with trade 
associations. A total of 822 parent 
companies responded to the survey, 
identifying 3,482 installations and 
6,289 individual units. 

The initial survey provided histori¬ 
cal information on quantity and char¬ 
acteristics of fuel use and preliminary 
pollution control data relative to the 
facilities in question. 

Compilation and evaluation of this 
information led to development of a 
supplemental questionnaire (Form 
FEA C-602-S-1) to obtain data on the 
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financial condition of owners of 
MFBI's, including information from 
which the effects of a Prohibition 
Order on an individual company basis 
could be ascertained. Form FEA C- 
602—S-l was also designed to provide 
a basis for subsequent analysis of the 
MFBI in terms of financial capabliity, 
additional capital investment costs re¬ 
sulting from a Prohibition Order, op¬ 
erating cost differentials, and coal 
transportation availability. 

An initial mailing of this supplemen¬ 
tal questionnaire was sent in June 
1976 to owners of 161 installations en¬ 
compassing 281 individual units. Most 
of the supplemental questionnaires 
(Involving 138 installations and cover¬ 
ing 246 individual units) were sent to 
owners of MFBI's identified in the 
first questionnaires (Form FEA C-602- 
S-O) as having coal burning capabili¬ 
ty, and which in 1974 burned at least 
150.000 barrels of oil or 921,000,000 
cubic feet of natural gas, or a BTU 
equivalent combination. Those MFBI’s 
identified on the first questionnaires 
(Form FEA C-602-S-O) as having coal 
burning capability but w T hich reported 
fuel consumption of less than 150,000 
barrels of oil, or 921,000,000 cubic feet 
of natural gas, or a BTU equivalent 
combination in 1974, were not required 
to complete the supplemental ques¬ 
tionnaires at that time, but were de¬ 
ferred in view of the limited resources 
available to the program office to 
review the anticipated responses. 
These MFBI’s may be required to 
submit supplemental information in 
the future. The 246 individual MFBI’s 
were considered first because of their 
potential for large fuel savings. 

Additional supplemental question¬ 
naires were sent to owners of 23 instal¬ 
lations consisting of 35 individual 
units where the initial questionnaires 
(Form FEA C-602-S-O) had indicated 
the MFBI's intention to discontinue 
use of coal. 

In September 1976, following receipt 
of responses to the supplemental ques¬ 
tionnaire. the program office consult¬ 
ed with EPA to obtain their best esti¬ 
mate as to the means by which each 
reporting MFBI could burn coal while 
complying with all applicable air pol¬ 
lution control requirements. At that 
time. EPA indicated whether particu¬ 
lar MFBI’s would require upgrading or 
installation of electrostatic precipita¬ 
tors. installation of flue-gas desulfuri¬ 
zation devices, or whether the MFBI 
could burn coal that would conform to 
air pollution control requirements 
without pollution control equipment. 

XX. SITE SPECIFIC ANALYSIS 

DOE has continued to collect sup¬ 
plemental data relating to the 161 sub¬ 
ject sites and is conducting, on a con¬ 
tinuing basis, technical analyses to de¬ 
termine whether Individual MFBI’s 
can be considered as potential candi¬ 


dates for issuance of a Notice of Inten¬ 
tion (NOI) to issue a Prohibition 
Order. As part of its individual analy¬ 
ses, DOE considers the following data 
regarding an MFBI's potential amena¬ 
bility to receipt of an NOI: 

(a) The expected remaining useful 
life of the combustor, including both 
DOE's and the potential candidate’s 
estimates; 

(b) The combustor unit's capacity; 

(c) Fuel consumption for 1975 and 
for other years, where available; 

(d) The last year coal was burned by 
the combustor; 

(e) Costs of converting to coal, in¬ 
cluding pollution control equipment 
costs, if any. that would be required 
(potential candidate's and DOE’s esti¬ 
mates); 

(f) Type of pollution control equip¬ 
ment, if any, required (potential candi¬ 
date's and EPA's estimates); and 

(g) Other relevant factors, such as 
the percent of sulfur content in coal 
that would be required to insure com¬ 
pliance with environmental standards. 

In June 1977, prior to the issuance 
of several Prohibition Orders to 
MFBI's. the program office published 
in the Federal Register notices set¬ 
ting forth the methodology employed 
in selecting the initial list of MFBI 
candidate facilities. The number of po¬ 
tential candidate facilities at that time 
was a function of two factors: first, the 
number of potential candidates w T as 
limited so as to be commensurate with 
the resources available to the program 
office, and second, the largest consum¬ 
ers of oil and natural gas which were 
potentially convertible to coal as their 
primary energy source were to be ana¬ 
lyzed first, while consideration of the 
remainder of the original coal-capable 
universe was deferred. 

In June 1977, certain MFBI’s were 
specifically deferred from consider¬ 
ation as potential candidates because 

(a) their remaining useful life on Jan¬ 
uary I. 1978, was less than one year; 

(b) their utilization factor was less 
than 20 percent; (c) space required for 
coal use at the installation was inad¬ 
equate or unavailable; (d) since filing 
the FEA C-602-S-O, the MFBI had 
been converted to coal as its primary 
energy source or the owner had certi¬ 
fied that it would be so converted in 
the near future; (e) the MFBI had 
used significantly less than 2x10 11 
Btu’s of oil or natural gas in the latest 
year for which fuel data was available, 
and which if converted to coal, would 
use less than 100,000 tons of coal an¬ 
nually. 

Certain other MFBI's were deferred 
for other reasons, e.g. the proposed 
findings required by 10 CFR 305.4 
could not be established with the in¬ 
formation available at that time. 
Those MFBI’s which were not de¬ 
ferred for any of the foregoing reasons 
were considered as potential candi¬ 


dates for Prohibition Orders. NOI’s 
were issued where proposed findings 
were made and Prohibition Orders 
were issued to those MFBI's for which 
the proposed findings were perfected. 

Since June 1977 the program office 
was continued to analyze individual 
MFBI’s w hich were deferred at that 
time. All MFBI's which have previous¬ 
ly received NOI's have been eliminated 
from further consideration, whether 
or not a Prohibition Order was subse¬ 
quently issued. Those MFBI’s which 
are now being reviewed as potential 
candidates include: 

(a) All units which have not previ¬ 
ously received NOI’s and which were 
explicitly deferred from consideration 
in the June 1977 methodology; 

(b) All units deferred from consider¬ 
ation as potential candidates for var¬ 
ious techinical or other reasons not 
specifically mentioned in the June 
1977 methodology. 

DOE has determined that MFBI’s to 
which the following criteria are appli¬ 
cable are appropriately deferred from 
consideration as Prohibition Order 
candidates at this time: 

(a) The remaining useful life of the 
MFBI on January 1, 1979, will be less 
than 1 year; 

(b) The utilization factor of the unit 
is less than 20 percent; 

(c) The space required for coal use at 
the installation is inadequate or un¬ 
available; 

(d) Since filing the original question¬ 
naire (FEA C-602-S-O). the MFBI has 
been converted to coal as its priifiary 
energy source, or the owner has certi¬ 
fied that the unit will be so converted 
in the near future; 

(e) Compliance with a prohibition 
order by the MFBI would result in the 
use of less than 60,000 tons of coal per 
year. 

Items (a) or (b) above would prevent 
DOE from finding that the burning of 
coal by the MFBI would be practica¬ 
ble. With respect to criteria (a) specifi¬ 
cally, DOE assumes a 40-year useful 
life for a combustor, based on general 
industry averages, unless the owner re¬ 
ports a longer useful l ife. DOE has de¬ 
cided not to analyze MFBI’s that have 
already converted to coal since the 
basic purposes of ESECA have already 
been accomplished by such conver¬ 
sions and DOE has concluded that its 
resources would be better spent by 
concentrating on those MFBI's which 
are not now burning qoai as their pri¬ 
mary energy source and which do not 
plan to convert within the near future. 
DOE has deferred MFBI’s which do 
not have the potential for large sav¬ 
ings of natural gas or petroleum. 

If. upon consideration, DOE deter¬ 
mines through analysis of the sum¬ 
mary information submitted, that 
issues have been raised which will re¬ 
quire further investigation. DOE has 
in the past conducted, and will contin- 
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lie In the future to conduct site specif¬ 
ic visits. Site visits are employed in cir¬ 
cumstances in which large discrepan¬ 
cies are observed to exist between 
DOE’S and the MFBI’s cost estimate, 
where unusual technical problems 
have been presented by the MFBI 
with respect to using coal and when 
other disparities exist between the in¬ 
formation submitted to DOE by the 
MFBI and that developed indepen¬ 
dently by DOE. Information devel¬ 
oped during a site visit may serve 
either as evidence that the combustor 
should be eliminated or deferred or 
that the situation warrants DOE’S 
continuation of its analysis. 

For MFBI’s not eliminated through 
any of the above criteria, DOE calcu¬ 
lates the net operating cost differen¬ 
tial between using coal as the MFBI’s 
primary energy source and using 
either natural gas or petroleum prod¬ 
ucts. 

A. Calculation of net operating cost 
differential The net operating cost 
differential consists of the sum of: (1) 
Annualized increased capital invest¬ 
ment costs required for conversion to 
coal, (2) differences in operating and 
maintenance costs (including the fuel 
cost differential), and (3) the potential 
tax consequences attendant to conver¬ 
sion. Initially, DOE performs calcula¬ 
tions in determining the net operating 
cost differential, using cost figures 
supplied by the MFBI and using 
DOfl’s own estimates. When the 
MFBI’s figures are within a reasonable 
range of DOE's estimates, DOE gener¬ 
ally accepts the MFBI’s figures. Gross 
discrepancies are examined in more 
detail by DOE to determine the rea¬ 
sonableness of the differing estimates 
and to reconcile differences. 

The elements of the three parts of 
the net operating cost differential are 
explained below: 

1. Capital investment costs. The pri¬ 
mary element in this part of the cost 
of equipment acquisition and refur¬ 
bishment required for conversion to 
coal, including refurbishment or acqui¬ 
sition of pollution control equipment. 
In determining the estimated annual 
increase in fixed costs to the owner re¬ 
sulting from such capital investment, 
DOE calculates the annual depreci¬ 
ation of equipment costs over the ex¬ 
pected remaining useful sevice life of 
the MFBI (including consideration of 
the Investment tax credit) and adds 
the estimated annual cost of capital. 

Annual depreciation is calculated as 
follows: 

a. Determine cost of new equipment 
(including pollution control equip¬ 
ment) minus investment tax credit of 
10 percent. 

b. Divide the figure in a., above, by 
the expected remaining useful life of 
the MFBI after conversion is complet¬ 
ed. 

DOE presumes that the MFBI’s de¬ 
termination of remaining useful life is 


correct if it results in a total useful life 
of at least 40 years. Otherwise, DOE 
will conduct a more detailed examina¬ 
tion of the MFBI. 

Calculation of the approximate 
annual cost of capital is as follows: 

a. New and refurbished equipment 
costs minus the investment tax credit, 
plus 

b. Twice the cost of land acquisitions 
required for conversions to coal burn¬ 
ing. 

c. The total of a. and b. is divided by 
2 and then multiplied by a 10-percent 
interest rate. 

2. Operating and maintenance costs. 
The primary factor considered in this 
calculation is the annual fuel cost dif¬ 
ferential which represents the d iffer - 
ence between operating the MFBI 
with coal as its primary energy source 
in lieu of petroleum products or natu¬ 
ral gas. (If the current supply of natu¬ 
ral gas to the MFBI is curtailed, then 
the calculation of the fuel cost differ¬ 
ential does not i nclude natural gas as 
part of the MFBI’s current fuel use to 
the extent of that curtailment. In 
such cases the NOCD is calculated on 
the basis of actual fuel usage.) DOE 
has generally accepted the coal price 
reported by the MFBI’s. If DOE con¬ 
sidered the stated price to be unrea¬ 
sonable, it further examined coal 
prices based upon an analysis of likely 
coal sources. Projected coal use after 
conversion was calculated by convert¬ 
ing latest annual fuel use data to its 
BTU equivalent for coal. 

Determination of the differential re¬ 
lating to labor costs and the differen¬ 
tial relating to other operating and 
maintenance costs was based upon es¬ 
timates supplied by the MFBI’s. 

3. Potential tax effects. Federal and 
State tax rates have been applied to 
the net operating cost differential to 
determine maximum potential tax ef¬ 
fects resulting from a prohibition 
order. 

If the NOCD for an MFBI is posi¬ 
tive. i.e., projects an increase in annual 
costs, then a calculation of the cost 
per barrel of oil saved is performed by 
dividing the NOCD by the number of 
barrels of oil actually used on an 
annual basis (or, if the MFBI was a 
natural gas user, the number of bar¬ 
rels of oil which would be required to 
replace the gas use on an equivalent 
BTU basis). This figure (cost per 
barrel of oil saved) is then considered 
in terms of the number of barrels of 
oil and/or MCF of natural gas that 
would be saved by issuance of a prohi¬ 


^fective October 1, 1977, the responsi¬ 
bility for implementing ESECA was trans¬ 
ferred by Executive Order No. 12009 pursu- 


bition or der, the effect of the NOCD 
on the MFBI owmer’s operating ex¬ 
penses, as well as various environmen¬ 
tal and other factors in reaching the 
final determination as to which candi¬ 
dates should receive an NOI. 

It is to be noted that much of the in¬ 
formation used by DOE to make its 
practicability findings is arguably con¬ 
fidential under 18 U.S.C. 1905. There¬ 
fore, such information has not ap¬ 
peared in the appendix to the NOI. 
The calculations have been explained 
in each case and the data are available 
to the representatives of the owner of 
the MFBI. 

The decision whether to issue an 
NOI Is made as the calculations and 
analyses described above are complet¬ 
ed. Following the issuance of an NOI, 
are hearings and a comment period de¬ 
signed to elicit data, views, and argu¬ 
ments pertinent to the findings 
ESECA requires DOE to make prior to 
the issuance of a prohibition order. If 
no reason not to issue an order is pre¬ 
sented to or discovered by DOE, a pro¬ 
hibition order is issued to the candi¬ 
date. 

Any questions regarding this Notice 
should be directed to DOE National 
Headquarters as follows: Mr. Walter 
Romanek, Director, Division of Coal 
Utilization, Department of Energy. 
Code OCU (Prohibition Orders: 
Martin Marietta Corp., Martin Mariet¬ 
ta Cement, Atlanta, Ga.. Installations, 
Docket Nos. OCU-0514-1 and 0514-2), 
Washington. D.C. 20461, telephone 
202-254-3910. 

(Energy Supply and Environmental Coordi¬ 
nation Act of 1974 (15 U.S.C. 791 et seq.). as 
amended by Pub. L. 95-70; Federal Energy 
Administration Act of 1974 (15 U.S.C. 761 et 
seq.), as amended by Pub. L. 95-70; Depart¬ 
ment of Energy Organization Act (Pub. L. 
95-91); E.O. 11790 (39 FR 23185); EO 12009 
(42 FR 46267).) 

Issued in Washington, D.C., April 27, 
1978. 

Barton R. House, 
Assistant Administrator ; Fuels 
Regulation, Economic Regula¬ 
tory Administration. 

Appendix 

PROPOSED FINDINGS AND RATIONALE FOR NOTICE 

OF INTENTION TO ISSUE PROHIBITION ORDERS 

ESECA and DOE regulations implement¬ 
ing the statute (10 CFR 303 and 305) re¬ 
quire DOE to make certain findings before 
issuing a Prohibition Order to a major fuel 
burning installation (MFBI).' DOE’s pro¬ 
posed findings are set out below with re¬ 
spect to the MFBI’s named below. Support¬ 
ing rationale and conclusions are also set 
forth. 


ant to the Department of Energy Organiza¬ 
tion Act, from the Federal Energy Adminis¬ 
tration to the Department of Energy. 


Docket No. 

Owner 

Installation 

Unit No. 

Location 

OCU-0514-l.. ... 

........ Martin Marietta 

Martin Marietta 

1 

Atlanta, 

OCU-0514-2........... 

Corp. 

Tr ,„., TTt . .do...... .. 

Cement. 

...... .do... 

... 2 

Oa. 

Do. 
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These findings, which are now proposed 
by DOE. are based on the Information that 
has been provided to and developed by DOE 
prior to the issuance of this Notice of Inten¬ 
tion (NOI) to issue Prohibition Orders. 

Martin Marietta Corp. shall be referred to 
as the “owner” and as “Martin Marietta.” 
Martin Marietta Cement Units 1 and 2 shall 
be referred to as the “MFBI’s” and as 
“Martin Marietta 1 and 2.” 

I. Capability and necessary plant equip¬ 
ment to bum coal DOE proposes to find 
that on June 22. 1974, Martin Marietta 1 
and 2 had, or thereafter acquired or were 
designed with, the capability and necessary 
plant equipment to burn coal. This pro¬ 
posed finding is based on the facts and in¬ 
terpretations stated below: 

A. Martin Marietta, in a major fuel burn¬ 
ing installation coal conversion report, sec¬ 
tion II, questions 6. and 12-14 (Form FEA 
C-602-S-0), dated may 19, 1975, indicated 
that the MFBI’s had in place on June 22, 
1974, kilns that were capable of burning 
coal. The kilns had been designed and con¬ 
structed or modified to bum coal as their 
primary energy source, notwithstanding the 
fact that on June 22, 1974, and thereafter, 
these MFBI’s may not have burned coal as 
their primary energy source. 

B. Based on Information Martin Marietta 
filed with DOE dated July 22, 1976, and 
other information available to DOE, the fol¬ 
lowing plant equipment and facilities at 
Martin Marietta 1 and 2 would have to be 
acquired or refurbished in order for these 
MFBI’s to bum coal as their primary energy 
source: 1. Unloaders. 2. Conveyors. 3. Rail¬ 
road track system. 

C. DOE proposes to find that on June 22, 
1974, Martin Marietta 1 and 2 had or there¬ 
after acquired all other significant plant 
equipment and facilities associated with the 
burning of coal. 

D. Within the meaning of ESECA and reg¬ 
ulations promulgated pursuant thereto, the 
absence of any one or a combination of the 
equipment or facilities listed in paragraph 
B. above, is not grounds for concluding that 
Martin Marietta 1 and 2 lacked the capabili¬ 
ty and necessary plant equipment to bum 
coal on June 22, 1974, or were not designed 
with, or did not thereafter acquire, such ca¬ 
pability. 

II. The burning of coal in lieu of natural 
gas or petroleum products is practicable and 
consistent vHth the purposes of ESECA. 
DOE proposes to find that the burning of 
coal in lieu of petroleum products or natural 
gas at Martin Marietta 1 and 2 is practicable 
and consistent with the purposes of ESECA. 
This proposed finding is based upon an 
analysis by DOE of the fuel consumption of 
these kilns for the period 1973-1975, the re¬ 
maining useful service life of the kilns after 
conversion, the net operating cost differen¬ 
tial that would result from compliance with 
prohibition orders, as well as the facts and 
interpretations referenced below: 

A. The burning of coal is practicable 1. 
Anticipated fuel supplies, curtailment of 
natural gas supply. Based on information 
obtained from the Federal Energy Regula¬ 
tory Commission, the natural gas supplier, 
and in certain cases the owner, DOE be¬ 
lieves that the MFBI’s will experience a sub¬ 
stantial curtailment of their present supply 
of natural gas. This curtailment will result 
in their increased reliance on alternate 
fuels. 


2. Costs associated with burning coal—a. 
Capital investment costs. The total estimat¬ 
ed initial capital investment costs, including 
financing costs, that would result from the 
acquisition and refurbishment of equipment 
and facilities associated with the burning of 
coal at Martin Marietta 1 and 2 have been 
determined. 

This determination was based on existing 
DOE information and analysis as well as in¬ 
formation filed with DOE by the owner. Ap¬ 
proximate costs to comply with applicable 
environmental protection requirements 
have also been considered, including the 
cost of compliance with the air pollution 
control requirements of the Clean Air Act. 

b. Annual operating and maintenance 
costs. The expected increase in operating 
and maintenance costs, exclusive of fuel 
costs, that would result from the burning of 
coal has been calculated based on informa¬ 
tion supplied by the owner or otherwise ac¬ 
quired by DOE. 

c. Fuel costs. Based on an analysis of 
annual fuel consumption and fuel cost in¬ 
formation supplied by the owner and/or, in 
appropriate circumstances, upon DOE’s fuel 
cost estimates, DOE has determined that 
the burning of coal in lieu of natural gas at 
Martin Marietta 1 and 2 will result in an in¬ 
crease in annual fuel costs. 

d. Net operating cost differential Based 
on the factors stated in paragraphs A.2.a.-c., 
above, as well as the expected remaining 
useful life of the kilns after conversion, 
DOE has determined that the net annual 
operating cost differential (“NOCD”) 
(which represents the difference between 
operating the kilns with coal and alternate 
fuel(s) as their primary energy source), re¬ 
sulting from the conversion of Martin Mar¬ 
ietta 1 and 2 will represent an annual cost 
increase of $433,338. 

3. Reasonableness of costs of conversion. 
The following analysis of the costs of con¬ 
version provides the basis for deciding that 
compliance with the proposed orders is not 
unreasonable. 

In calculating the NOCD, DOE considered 
the present annual fuel usage. The net 
annual operating cost increase for these 
MFBI's resulting from operating on coal as 
the primary energy source. Instead of natu¬ 
ral gas. will be approximately $433,338. 

Although conversion to the burning of 
coal would be expected to increase the costs 
incurred by Martin Marietta 1 and 2 by 
$433,338 per year, DOE proposes to find 
that such increased cost, per MCF of natu¬ 
ral gas saved is not unreasonable, given the 
purposes of ESECA. This determination is 
based on consideration of the substantial 
potential natural gas savings that would 
result from conversion to coal. The determi¬ 
nation that the costs of burning coal instead 
of natural gas would not be unreasonable is 
further supported by consideration of such 
costs in relation to the expected remaining 
useful life of the MFBI's. the size and re¬ 
sources of the owner as examined in the fol¬ 
lowing discussion of financial capability, 
and the nature of the expected operations 
of the MFBI’s. 

The additional costs that would be in¬ 
curred if DOE were to prohibit the burning 
of natural gas or petroleum products as the 
primary energy source at Martin Marietta 1 
and 2 would only be incurred for a limited 


period of time in view* of the anticipated 
availability of national reserves of and pro¬ 
ductive capacity for natural gas. These fac¬ 
tors point up the liklihood that Martin Mar¬ 
ietta 1 and 2 will experience a significant 
curtailment of its present natural gas 
supply in the future, so that DOE has con¬ 
cluded that the cost of burning coal in lieu 
of natural gas is not unreasonable. ( Final 
Report Oil and Gas Resources, Reserves, 
and Productive Capacities Volumes I and 
II, Federal Energy Administration. October 
1975.) 

4. Financial capability of the owner.— a. 
Recovery of capital investment DOE pro¬ 
poses to find that compliance with Prohibi¬ 
tion Orders by Martin Marietta 1 and 2 
would be economically feasible. DOE’s anal¬ 
ysis took into consideration the financial ca¬ 
pability of the owner and is based upon the 
owner’s financial position as reported in 
Moody’s Industrial Manual. Where neces¬ 
sary, DOE performed an independent analy¬ 
sis of the owner's financial capability, con¬ 
sidering such factors as the owner’s current 
financial statement and the additional cap¬ 
ital investment required for the owner to 
comply with this NOI and all other NOI’s 
which are currently under consideration, as 
well as additional capital investment costs 
related to all other outstanding Notice of 
Intention, to date, if any, to issue Prohibi¬ 
tion or Construction Orders, and from all 
Prohibition or Construction Orders, if any, 
issued to date under authority of Section 2 
(a) and (c) of ESEDA to MFBI's owned by 
Martin Marietta. DOE related these addi¬ 
tional capital Investment costs to the total 
capitalization of Martin Marietta and the 
remaining useful life after conversion of 
Martin Marietta 1 and 2. 

DOE does not consider the effect of the 
added capital investment costs to represent 
an unreasonable burden given the financial 
capabilities of Martin Marietta to assume 
such costs. 

b. Total annual costs associated with con¬ 
version. The total estimated annual increase 
in costs (amortized Increased capital invest¬ 
ment costs and other costs, exclusive of fuel 
costs) associated with the burning of coal as 
opposed to natural gas attributable to com¬ 
pliance with this NOI and all other NOI’s 
which are currently under consideration has 
been determined. DOE has also taken into 
consideration total annual costs resulting 
from compliance with all other outstanding 
Notices of Intention, to date, if any, to issue 
Prohibition or Construction Orders, and 
from all Prohibition or Construction 
Orders, if any, issued to date under author¬ 
ity of Section 2 (a) and (c) of ESECA to 
Martin Marietta MFBI’s. 

Martin Marietta's total annual costs after 
conversion will increase by $433,338. 

B. Consistency with the purposes of 
ESECA. Because the Issuance of Prohibition 
Orders to Martin Marietta 1 and 2 will dis¬ 
courage the use of natural gas or petroleum 
products and encourage the increased use of 
coal, DOE proposes to conclude that this 
action would be consistent with the pur¬ 
poses of ESECA to provide a means to assist 
in meeting the essential needs of the United 
States for fuels. 

On the basis of the environmental analy¬ 
sis which DOE is required to conduct prior 
to Issuance of a Notice of Effectiveness of a 
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Prohibition Order, as well as the necessity 
for these MFBI’s to comply with the Clean 
Air Act and other applicable environmental 
protection requirements, DOE proposes to 
conclude that Prohibition Orders to Martin 
Marietta 1 and 2 would be consistent with 
the purposes of ESECA to provide for a 
means to assist in meeting the essential 
needs of the United States for fuels in a 
manner which is consistent, to the fullest 
extent practicable, with existing national 
commitments to protect and improve the 
environment. 

III. COAL AND COAL TRANSPORTATION FACILITIES 

WILL BE AVAILABLE TO THESE MFBI’S DURING 

THE PERIOD UNTIL DECEMBER 31. 1984. 

A. Coal availability— 1. National coal re¬ 
serves. United States coal reserves are more 
than sufficient to supply national needs for 
the foreseeable future. U S. Department of 
the Interior. Bureau of Mines (BOM) data 
show a demonstrated coal reserve base of 
over 400 billion tons, over half of which is 
currently technically and economically re¬ 
coverable ( Demonstrated Coal Reserve Base 
of the United States, by Sulfur Category, on 
January 1* 1974, Bureau of Mines (May 
1975) [hereafter “BOM Survey"] >. Within 
these recoverable reserves approximately 
100 billion tons contain 1 percent or less 
sulfur by weight. To determine when cer¬ 
tain quantities of these reserves are expect¬ 
ed to be available, DOE has examined sever¬ 
al studies referenced herein, which together 
provide the best current evidence as to coal 
availability for the period ending December 
31, 1984. 

2. National coal production and demand. 
The comparison, stated below, of estimated 
national coal production, national coal 
demand, and the total tonnage of uncom¬ 
mitted planned national coal production 
(derived from responses to a survey of coal 
producing companies) shows that there 
should be sufficient production of coal to 
meet the total national demand through 
1980. Beyond 1980 DOE does not have data 
fully developed for new production plans be¬ 
cause few coal producers have firm expan¬ 
sion plans that extend that far into the 
future. The statistics supporting more 
recent mine developments and enumerating 
updated data are currently in the process of 
revision. 

a. National coal production. It is conser¬ 
vatively estimated that it will be possible to 
produce coal nationally in at least the fol¬ 
lowing quantities: 


Production 
potential 
(million 
tons ) 


Year; 

1978 _ 791.6 

1979 _ 851.4 

1980 . 911.7 

1981 _....._ 960.0 

1982 ____- 994.3 

1983 _ 1,017.4 

1984 . 1,028.7 

1985 . 1,029.8 


The figures shown above are derived from 
FEA’s Coal Mine Expansion Study (May 
1976). This study demonstrates that most 
coal producers did not have firm or accurate 
plans for new capacity additions beyond 
1980. The 1985 projection, therefore, tends 
to underestimate actual production poten¬ 
tial. Another FEA study, ‘'Availability of 
Potential Coal Supply Through 1985 by 
Quality Characteristics.” August 1976 (here¬ 
after "Coal Market Survey") and a DOE 
Study, "Coal Availability by Characteristics 


for Fuel Conversion Orders,” April 17. 1978, 
indicate current plans for nationwide pro¬ 
duction of uncommitted coal as follows: 


the type described above, which would be 
used by these MFBI’s is estimated to be as 
follows: 


Production 
<million 

Year tons) 

1978.. 124.3 

1979 . 243.1 

1980 . 293.3 

1981 . 350.0 

1982 . 369.9 

1983 ...—.... 396.2 

1984 _ 475.5 

1985 ..L.... 544.9 

b. National coal demand exclusive of 
ESECA prohibition order demand. The esti¬ 
mated national demand, excluding any in¬ 
creased demand resulting from DOE action 
under the authority of Section 2(a) of 
ESECA. is as follows (FEA 1976 National 
Energy Outlook ): 

Demand 
<million 

Year: tons) 

1978 . 730 

1979 __ 764 

1980 .-. 799 

1981 . 842 

1982 _ 887 

1983 . 935 

1984 . 985 

1985 . 1.040 

c. National ESECA prohibition order 
demand. The estimated potential demand 
for coal resulting from this NOI. from all 
other currently projected industrial candi¬ 
dates for NOI’s, from all other outstanding 
Notices of Intention to Issue Prohibition 
Orders to date, and from all Prohibition 
Orders Issued to date under authority of 
Section 2(a) of ESECA is approximately the 
following (Coal and Transportation Avail¬ 
ability for Major Fuel Burning Installations 
Coal Conversion Orders: Methods and Ap¬ 
proach, May 20. 1977, as amended April 10, 
1978) (hereafter "Methods Report”): 


Demand - 
(thousand 
tons per 
year) 

Year: 1979 (and after)......____ 84.27 

c. National planned production, charac¬ 
teristic coal DOE’S "Methods Report" has 
determined that coal of the type described 
in paragraph A.3.a., above, is uncommitted 
to a specific buyer and will be potentially 
available to these MFBI’s in a nationwide 
market as follows: 

Production 
(thousand 
tons ) 

Year: 

1978 .... 124.300 

1979 . 243,100 

1980 _ 293.300 

1981 _ 850.000 

1982 . 369.900 

1983 . 396,200 

1984 ........ 475,500 

d. National ESECA prohibition order 
demand for coal, regardless of characteris¬ 
tics. The national planned production of 
characteristic coal, as stated in paragraph 
A.3.C., above, exceeds potential demand for 
coal regardless of characteristic expected 
from this NOI. from all other currently pro¬ 
jected Industrial candidates for NOI’s. from 
all other outstanding Notices of Intention 
to issue Prohibition Orders to date, and 
from all Prohibition Orders issued to date 
under authority of Section 2(a) of ESECA. 
National ESECA Prohibition Order demand 
as previously stated in paragraph A.2.C., 
above, is not more than the following 
("Methods Report"): 

Demand 
(thousand 
tons ) 

Year. 


Demand 

(million 


Year. tons ) 

1978 _ 10.050 

1979 ..... 14.492 

1980 __ 21.064 

1981 ...... 23.607 

1982 ........ 30.043 

1983 .... 30 043 

1984..... 30 043 


3. Characteristic coal production and 
demand. FEA’s "Coal Market Survey" iden¬ 
tifies coal of specific quality characteristics 
available for use at these MFBI’s. The 
survey is based on data from 31 mining com¬ 
panies that supplied useful information on 
96 mining units. Responses from these com¬ 
panies identified planned production of coal 
which wras not committed to a specific 
buyer. For those companies w'hich did not 
respond to the survey. FEA estimated their 
uncommitted planned production based on 
their 1974 production. 

a. Characteristic coal requirements for 
these MFBI’s. DOE has determined that 
kilns of the type used at Martin Marietta I 
and 2 will be able to bum coal of the follow¬ 
ing characteristics and comply with all ap¬ 
plicable air pollution control requirements. 


Btu's per pound (minim. 12.500 

Ash (percent, maximum).. 8 

Volatile (minimum percent)__— 30 

A&h softening temperature (*F) (mini¬ 
mum)_ 2,200 

Sulfur (percent, maximum) (approxi¬ 
mate) ......... 2.5 


b. Characteristic coal demand from these 
MFBI’s. The potential demand for coal, of 


1978_ 10.050 

1979..-,...... 14.492 

1980 _ 21,064 

1981 .......... 23.607 

1982 _ 30,043 

1983 .-.. 30,043 

1984 . 30.043 

e. Regional planned production, charac¬ 
teristic coal Coal with the characteristics 
described in paragraph A.3.a., above, is un¬ 
committed and will be potentially available 
to these MFBI’s (in a probable regional 
supply/demand relationship related to the 
location of these MFBI’s) from BOM Dis¬ 
tricts 7, 8, and 13 as follows ("Methods 
Report’*): 

Production 
(thousand 
tons ) 

Year: 

1978 _ 28.934 

1979 . 52.077 

1980 . 58,396 

1981 _-. 67.882 

1982 ....... 71,985 

1983 ..... 77.668 

1984 . 89.345 

f. Regional ESECA prohibition order 
demand for coal, regardless of characteris¬ 
tic. The expected regional production of 
characteristic coal, as stated in paragraph 
A.3.e.. above, exceeds the potential demand 
for coal regardless of characteristic from 
BOM Districts 7. 8, and 13 expected to 
result from this NOI. from all other cur¬ 
rently projected Industrial candidates for 
NOI’s. from all other outstanding Notices of 
Intention to issue Prohibition Orders to 
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date, and from all Prohibition Orders issued 
to date under authority of Section 2(a) of 
ESECA. This potential regional demand is 
estimated In DOE’s "Methods Report" to be 
no more than the following: 


Year: 

Demand 

(thousand 

tons) 

1978.. 

.. 2,767 

1979 . 

1980 . 

. 5.374 

9,733 

1981 .. 

1982 . 

.. 10.994 

.......14,979 

1983...... 

... 14.979 

1984. 

... 14 979 

g. Regional ESECA prohibition order 
demand for coal by sulfur characteristic. 
The potential regional demand for coal 
from BOM Districts 7, 8. and 13 with a 
>2.21 percent sulfur content (which in¬ 
cludes the 2.5 percent maximum sulfur con¬ 
tent described in paragraph A.3.a., above) 


resulting from this NOI, from all other cur¬ 
rently projected industrial candidates for 
NOI’s from all other outstanding Notices of 
Intention to issue Prohibition Orders to 
date, and from all Prohibition Orders issued 
to date under authority of Section 2(a) of 
ESECA is estimated in DOE’s "Methods 
Report" to be no more than the following: 

Demand 
(thousand 
tons) 
percent 

Year sulfur. >2.21 

1978 ---. 0 

1979 _ 199 

1980 ........ 345 

1981 . 421 

1982 . 421 

1983 _ 421 

1984 . 421 

The regional planned production of coal 
stated in paragraph A.3.e., above, with the 
characteristics described in paragraph 
A.3.a. t above, far exceed this potential 
ESECA regional demand for coal by sulfur 
characteristec. 

4. State or local laws. DOE has found no 
state or local laws or policies limiting the 
extraction or utilization of coal that would 
adversely affect these production figures, 
and none have been brought to DOE’s at¬ 
tention. 

5. Conclusion. DOE’s "Methods Report" 
has identified nationally and in BOM Dis¬ 
tricts 7, 8, and 13 uncommitted coal produc¬ 
tion that meets the requirements of Martin 
Marietta 1 and 2 as described in paragraph 
A.3.a., above. DOE, therefore, proposes to 
find that this uncommitted coal exists in 
amounts sufficient in any year to meet the 
estimated additional demand for coal, both 
nationally and from these Districts, result¬ 
ing from this NOI. from all other currently 
projected industsrial candidates for NOI's, 
from all other outstanding Notices of Inten¬ 
tion to issue Prohibition Orders to date, and 
from all Prohibition Orders issued to date 
under authority of Section 2(a) of ESECA. 
Coal for these MFBI's will probably be 
bought from producers according to region¬ 
al supply/demand relationships related to 
the MFBI’s location from BOM Districts 7, 
8, and 13. DOE observes, however, that 
these MFBI’s could purchase coal in other 
markets as such production becomes avail¬ 
able. (The Feasibility of Considering Ex¬ 
panded Use of Western Coal by Midwestern 
and Eastern Utilities in the Period 1978 and 
Beyond , School of Engineering, University 
of Pennsylvania November 7, 1975.) 

B. Coal transportation.— 1. Location of 
MFBI’s and coal supply. Based on a DOE 


study. Coal Transportation Availability 
Report, January 1978, (hereafter Transpor¬ 
tation Availability Report ) coal for Martin 
Marietta 1 and 2 would probably come from 
Bureau of Mines (BOM) District 8 both as a 
primary source of supply and as the alter¬ 
nate supply area. Other sources of comply¬ 
ing coal are available within the United 
States. However, the following analysis of 
transportation availability is based on the 
most likely, or primary, route from the 
BOM suply area stated above, as well as on 
two alternate routes. 

2. Route of coal shipment The primary 
route for coal delivery to Martin Marietta 1 
and 2 is to originate in the Corbin, Ken¬ 
tucky area. BOM District 8, on the Louis¬ 
ville and Nashville Railroad (L&N) which 
would move It via Knoxville, Tenn. to Atlan¬ 
ta, Ga. Total rail mileage is approximately 
300 miles. 

The alternate route for coal delivery from 
the primary supply area would originate 
coal in the Madisonville, Kentucky area on 
the L&N which would carry it via Nashville, 
Tenn. to Chattanooga, Tenn. Central of 
Georgia Railroad Co. (CGA, a part of 
Southern Railway Co., SOU) would pick It 
up there and move it via Rome, Ga. to At¬ 
lanta, Ga. Total distance is 406 miles by rail. 

The alternate route for coal delivery from 
the alternate supply area would originate 
coal in the Devon, W. Va. area in BOM Dis¬ 
trict 8 on the Norfolk and Western Railroad 
(N&W) line. N&W would move the coal east 
to Martinsville, Va. and south to Winston- 
Salem. N.C. where Southern Railway would 
pick it up and move it via Charlotte. N.C. to 
Greeville, SC. and west to Atlanta. Ga. 
Total mileage is approximately 648 miles by 
rail. 

3. Originating trunk carrier. The L&N, 
originator of coal on the primary route and 
one alternate route for Martin Marietta 1 
and 2, has about 34,000 hopper cars with an 
estimated average capacity of 75 tons. Using 
an average number of 20 deliveries per year 
per 75-ton car, the L&N would need 56 addi¬ 
tional cars by 1979 to handle the increased 
demand of Martin Marietta 1 and 2. Be¬ 
tween January 1975 and January 1976, L&N 
has increased total coal carrying capacity by 
about 10 percent and intends to expand its 
capacity to the level needed to handle new 
business. The shipment would probably be 
done by general train. 

The N&W. originator of coal on the alter¬ 
nate route from the alternate supply area, 
has approximately 54,000 hopper cars with 
an estimated average capacity of 83 tons. 
Using an average number of 20 deliveries 
per year per 83-ton car, the N&W would 
need 51 additional cars by 1979 to handle 
the increased demand from Martin Marietta 
1 and 2. The N&W indicated that the retire¬ 
ments from their hopper fleet are not ex¬ 
pected to exceed 1,200 per year and that 
they have shop capacity to build between 
1,500 and 5,000 new cars per year, depending 
on the demand for coal from their supply 
areas. Shipments would probably be by gen¬ 
eral train. 

DOE has not found nor has been in¬ 
formed of any apparent constraints to car¬ 
rying coal for any originating, alternate, or 
intermediate carriers should they be used. 

4. Destination carrier and plant facilities. 
The company has indicated coal has been 
delivered to Martin Marietta 1 and 2 in the 
past L&N and the Southern Railway and it 
is expected that this mode of transportation 
would be used in the future. The owner re¬ 
ported that storage capacity for coal was ac¬ 


quired in 1975. The anticipated effective 
date of the proposed Prohibition Orders 
allow sufficient time to add coal handling 
and receiving equipment and a railroad 
track system. 

5. Conclusion. Based on the foregoing 
analysis. DOE proposes to find that coal 
transportation facilities will be available for 
the period a Prohibition Order is expected 
to be in effect since no major constraints to 
coal delivery over the primary route to 
Martin Marietta 1 and 2 presently exist, and 
alternate routes are available. 

[FR Doc. 78-12073 Filed 5-2-78; 8:45 am] 


[1505-01] 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory Committion 
[Docket No. ER 78-279] 

NIAGARA MOHAWK POWER CORP. 

Notico of Filing 

Correction 

In FR Doc. 78-9670 appearing at 
page 15357 in the issue for Wednes¬ 
day, April 12. 1978, the docket number 
in the heading should be changed 
from "(Docket No. ER78-278)” to 
"(Docket No. ER78-279)”. 


[6560-01] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL 890-4; PF-99] 

PESTICIDE AND FOOD/FEED ADDITIVE 
PETITIONS 

Filing 

Pursuant to the provisions of sec¬ 
tions 408(d)(1) and 409(b)(5) of the 
Federal Food, Drug, and Cosmetic Act, 
the Environmental Protection Agency 
(EPA) gives notice that the following 
petitions have been submitted to the 
Agency for consideration 

PP 8F2070. Monsanto Agricultural Prod¬ 
ucts Co., 800 North Lindbergh Boulevard, 
St. Louis, Mo. 63166. Proposes that 40 CFR 
180.364 be amended by the establishment of 
a tolerance for the combined residues of the 
herbicide glyphosate CN- 

(phosphomomethyl)glycine] and its metabo¬ 
lite aminomethylphosphonic acid in or on 
the raw agricultural commodity asparagus 
at 0.2 part per million (ppm). Proposed ana¬ 
lytical method for determining residues is 
by gas liquid chromatography using a phos¬ 
phorous specific flame photometric detec¬ 
tor. PM 25. (202-426-2632) 

FAP 8H5182. Mobay Chemical Corp., Che- 
magro Agricultural Division. P.O. Box 4913, 
Hawthorn Road, Kansas City. Mo. 64120. 
Proposes that 21 CFR 193 be amended by 
the establishment of a regulation permit¬ 
ting the use of the insecticide O-ethyl (M4- 
(methylthio)-phenyl] 5-propyl phosphoro- 
dithioate and its cholinesterase-Inhibiting 
metabolites on the commodity cottonseed 
oil with a tolerance limitation of 1.0 ppm re¬ 
sulting in food. PM 12. (202-426-9425) 

FAP 8H5182. Mobay Chemical Corp. Pro¬ 
poses that 21 CFR 561 be amended by the 
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establishment of a regulation permitting 
the use of the insecticide O-ethyl O-l 4- 
(methylthio)phenyl] S-prophyl phosphoro- 
dithloate and its cholinesterase-inhibiting 
metabolites on the commodity cottonseed 
hulls with a tolerance limitation of 1.0 00m 
resulting in feed. PM12. 

Interested persons are invited to 
submit written comments on these pe¬ 
titions to the Federal Register Sect ion, 
Technical Services Division (WH-569), 
Office of Pesticide Programs, EPA, 
Room 401, East Tower, 401 M Street 
SW., Washington D.C. 20460. Inquiries 
concerning these petitions may be di¬ 
rected to the designated Product Man¬ 
ager (PM). Registration Division (WH- 
567), Office of Pesticide Programs, at 
the above address, or by telephone at 
the numbers cited. Written comments 
should bear a notation indicating the 
petition number to which the com¬ 
ments pertain. Comments may be 
made at any time while a petition is 
pending before the Agency. All written 
comments filed pursuant to this notice 
will be available for public inspection 
in the office of the Federal Register 
Section from 8.30 a.m. to 4 p.m. 
Monday through Friday. 

Dated: April 25.1978. 

Douglas D. Campt, 
Acting Director , 
Registration Division. 

[FR Doc. 78-11977 Filed 5-2-78; 8:45 ami 


[ 6730 - 01 ] 

FEDERAL MARITIME COMMISSION 
AGREEMENTS FILED 

The Federal Maritime Commission 
hereby gives notice that the following 
agreements have been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916, 
as amended (39 Stat. 733, 75 Stat. 763, 
46 U.S.C. 814). 

Interested parties may inspect and 
obtain a copy of the agreements at the 
Washington office of the Federal 
Maritime Commission. 1100 L Street 
NW., Room 10126; or may inspect the 
agreements at the Field Offices locat¬ 
ed at New York, N.Y., New Orleans, 
La., San Francisco. Calif., and Old San 
Juan, P.R. Comments on such agree¬ 
ments, including requests for hearing, 
may be submitted to the Secretary, 
Federal Maritime Commission. Wash¬ 
ington, D.C., 20573, on or before May 
15. 1978. Any person desiring a hear¬ 
ing on the proposed agreements shall 
provide a clear and concise statement 
of the matters upon which they desire 
to adduce evidence. An allegation of 
discrimination or unfairness shall be 
accompanied by a statement describ¬ 
ing the discrimination or unfairness 
With particularity. If a violation of the 
Act or detriment to the commerce of 
the United States is alleged, the state¬ 
ment shall set forth with particularity 


the acts and circumstances said to con¬ 
stitute such violation or detriment to 
commerce. 

A copy of any such statement should 
also be forwarded to the party filing 
the agreements (as indicated herein¬ 
after) and the statement should indi¬ 
cate that this has been done. 

Agreement No.: T-3640. 

Filing party: Frederick M. Lowther, 
Counsel, Dickstein, Shapiro & Morin, 
2101 L Street NW.. Washington, D.C. 
20037. 

Summary: Agreement No. T-3640, 
between Mitsui & Co. (U.S.A.), Inc., 
(Mitsui), and Cook Industries, Inc., 
Bay side Warehouse Co. and St. John 
Shipping Co., Inc., (Sellers), is an 
Asset Purchase Agreement whereby, 
subject to the terms and conditions set 
forth in the agreement, Mitsui agrees 
to purchase the grain storage and han¬ 
dling facility and related assets from 
Sellers located in Reserve, La. 

Dated: April 27, 1978. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney, 
Secretary. 

[FR Doc. 78-12045 Filed 5-2-78; 8:45 ami 

[ 6730 - 01 ] 

[Independent Ocean Freight Forwarder 
License No. 4661 

B. H. SOBELMAN A CO., INC. 
R*insfatem«nt of Liconto 

By Federal Maritime Commission 
Order served and published in the 
Federal Register, B. H. Sobelman & 
Co.. Inc/s Independent Ocean Freight 
Forwarder License No. 466 was re¬ 
voked, effective January 11, 1978. for 
failure to maintain a valid surety bond 
on file with the Commission. The 
Order of Revocation was served on 
January 23, 1978. 

An appropriate surety bond has 
been received in favor of B. H. Sobel¬ 
man & Co., Inc. and compliance pursu¬ 
ant to Section 44, Shipping Act, 1916. 
and Section 510.9 of the Commission’s 
General Order 4 has been achieved. 

Therefore, by virtue of authority 
vested in me by the Federal Maritime 
Commission as set forth in Manual of 
Orders, Commission Order No. 201.1 
(Revised) Section 5.01(a), dated 
August 8, 1977, Independent Ocean 
Freight Forwarder License No. 466R 
shall be reissued to B. H. Sobelman & 
Co., Inc. effective January 16, 1978. A 
copy of this Notice of Reinstatement 
shall be published in the Federal Reg¬ 
ister and served upon B. H. Sobelman 
& Co.. Inc. 

Robert M. Skall, 
Deputy Director , Bureau of 
Certification and Licensing. 

CFR Doc. 78-12043 Filed 5-2-78; 8:451 


[ 6730 - 01 ] 

[Independent Ocean Freight Forwarder 
License No. 13251 

C. A J. FORWARDING INC. 

Order of Revocation 

On April 20. 1978, C. & J. Forward¬ 
ing Inc., 8697 21st Avenue, Brooklyn. 
N.Y. 11214, voluntarily surrendered its 
Independent Ocean Freight Forwarder 
License No. 1325 for revocation. 

By virtue of authority vested in me 
by the Federal Maritime Commission 
as set forth in Manual of Orders, Com¬ 
mission Order No. 201.1 (Revised) Sec¬ 
tion 5.01(c), dated August 8, 1977; 

It is ordered. That Independent 
Ocean Freight Forwarder License No. 
1325, issued to C. <fe J. Forwarding 
Inc., be and is hereby revoked effec¬ 
tive May 13. 1978 without prejudice to 
reapply for a license in the future. 

It is further ordered. That a copy of 
this Order be published in the Federal 
Register and served upon C. & J. For¬ 
warding Inc. 

Robert M. Skall, 
Deputy Director , Bureau of 
Certification and Licensing . 

[FR Doc. 78-12041 Filed 5-2-78; 8:45 am) 


[ 6730 - 01 ] 

[Independent Freight Forwarder License 
No. 6481 

GATEWAY SHIPPING CO., INC 
Rainstatament of licansa 

By Federal Maritime Commission 
Order served and Published in the 
Federal Register, Gateway Shipping 
Co., Inc.'s Independent Ocean Freight 
Forwarder License No. 648 was re¬ 
voked effective March 22, 1978, for 
failure to maintain a valid surety bond 
on file with the Commission. The 
Order of Revocation was served on 
April 5. 1978. 

An appropriate surety bond has 
been received in favor of Gateway 
Shipping Co., Inc., effective March 22, 
1978, and compliance pursuant to Sec¬ 
tion 44, Shipping Act, 1916, and Sec¬ 
tion 510.9 of the Commission’s Gener¬ 
al Order 4 has been achieved. 

Therefore, by virtue of authority 
vested in me by the Federal Maritime 
Commission Order No.201.1 (Revised) 
Section 5.01(a) dated August 8, 1977, 
Independent Ocean Freight Forwarder 
License No. 648 shall be reissued to 
Gateway Shipping Co., Inc., effective 
March 22, 1978. A copy of this notice 
of reinstatement shall be published in 
the Federal Register and served upon 
Gateways Shipping Co., Inc. 

For the Commission. 

Robert M. Skall, 
Deputy Director , Bureau of 
Certification and Licensing. 

[FR Doc. 78-12044 FUed 5-2-78; 8:45 am) 
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[ 6730 - 01 ] 

(Docket No. 78-13] 

OLD BEN COAL CO. v. SEA-LAND SERVICE, 
INC 

Filing of Complaint 

Notice is hereby given that a com¬ 
plaint filed by Old Ben Coal Co. 
against Sea-Land Service, Inc. was 
served April 25, 1978. Complainant al¬ 
leges that it has been subjected to the 
payment of charges for services which 
are unjustly discriminatory or prejudi¬ 
cial in violation of Section 17 of the 
Shipping Act, 1916. The charges were 
assessed for reworking of overloaded 
containers and for demurrage which 
accrued while they were being re¬ 
worked. 

Hearing in this matter, if any is 
held, shall commence on or before Oc¬ 
tober 25, 1978. The hearing shall in¬ 
clude oral testimony and cross-exami¬ 
nation in the descretion of the presid¬ 
ing officer only upon a showing that 
there are genuine issues of material 
fact that cannot be resolved on the 
basis of sworn statement, affidavits, 
depositions, or other documents or 
that the nature of the matters in issue 
is such that an oral hearing and cross- 
examination are necessary for the de¬ 
velopment of an adequate record. 

Francis C. Hurney, 
Secretary. 

(FR DOC. 78-12042 Filed 5-2-78; 8:45] 


[ 6210 - 01 ] 

FEDERAL RESERVE SYSTEM 
FIRST ARKANSAS BANKSTOCK CORP. 

Acquistlon of Bank 

First Arkansas Banks took Corp., 
Little Rock, Ark., has applied for the 
Board's approval under section 3(a)(3) 
of the Bank Holding Company Act (12 
U.S.C. 1842(a)(3)) to retain 91.2 per¬ 
cent or more of the voting shares of 
First National Bank in Mena, Mena, 
Ark. The factors that are considered 
in acting on the application are set 
forth in section 3(c) of the act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of St. 
Louis. Any person wishing to comment 
on the application should submit views 
in writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, to be 
received not later than May 27,1978. 

Board of Governors of the Federal 
Reserve System, April 27, 1978. 

Griffith L. Garwood, 
Deputy Secretary 
of the Board. 

(FR Doc. 78-12004 Filed 5-2-78; 8:45 am] 


[ 4110 - 85 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of tha Secretary 

PRIVACY ACT OF 1974 

Dotation of Systems of Records 

AGENCY: Department of Health, 
Education, and Welfare. 

ACTION: Notification of termination 
or deletion of systems of records 
which were last published in the Fed¬ 
eral Register, vol. 41, No. 183, Sep¬ 
tember 20, 1976, on the pages indicat¬ 
ed below. 

SUMMARY: 1. The following system 
notice has been deleted because it du¬ 
plicates a system being reported by 
the Coast Guard under system notice 
DOT/CG 572: 

HSA/BMS 0032.01, PHS Beneficiary (Coast 
Guard) Contract Medical Care Records 
(page 40924). 

2. The following system notices have 
been deleted because they were con¬ 
solidated into a single notice, 09-35- 
0034, Health Manpower. 

Inventories and Surveys (National Center 
for Health Statistics): HRA/BHM 0004.01, 
National Register of Dentists (page 
40889); HRA/BHM 0036.01, National Reg¬ 
ister of Licensed Dental Hygienists (page 
40899). 

3. The following system notice® have 
been deleted because the systems are 
no longer in use: 

HRA/BHM 0008.01, Dental Patient Records 
(page 40891); CDC/NIOSH 0037.01, Toll 
Booth Operators Exposed to Auto Ex¬ 
hausts (page 40831); CDC/NIOSH 0072.02, 
Biodynamics of Lifting in the Sagittal 
Plane (page 40849); CDC/NIOSH 0081.01, 
Metabolic Costs and Physiological Re¬ 
sponse to Heat in Lab Studies (page 
40853); CDC/NIOSH 0124.01, Mortality of 
Dairymen (page 40873); CDC/NIOSH 
0128.01, Development of Biologic Stan¬ 
dards by Breath Analysis (page 40875). 

4. The following system notices have 
been deleted because records are no 
longer retrieved by personal identifier: 

HRA/BHM 0010.01. Survey of Non-Licensed 
Dental Personnel (page 40891); HR A/ 
BHM 0029.01, Operation MEDIHC (page 
40897); NIH/NCL 0167.01, Administration: 
Visitor Location (page 40945); NIH/NCI 
0293.02, Clinical Research: Urinary Ster¬ 
oid Levels In Breast Cancer Patients (page 
40959); NIH/NICHD 0006.02, Contract Ad¬ 
ministration (page 40926). 

5. The following system notice has 
been deleted because management of 
the system has been transferred from 
the Health Resources Administration 
to the National Institutes of Health, 
where it has been subsumed under 
system notice 09-25-132, Research 
Studies Dealing with Prevention of 
Dental Carries, Plaque, and Gingivi- 
tus: 


HRA/BHM 0018.01, Plaque Study in a 
School Setting (page 40893). 

6. The following system notice has 
been deleted because the records are 
covered by an existing notice of the 
Civil Service Commission, CSC/Gov- 
emment 3: 

NIH/FIC 0124.02, Personnel Agreements 
(page 40938). 

7. The following system notice has 
been deleted because it duplicates 
system number 09-20-0056, which has 
the same title: 

CDC/NIOSH 0066.02, Metabolic Costs and 
Physiological Response to Heat in Indus¬ 
trial Workers (page 40845). 

8. The following system notice has 
been deleted because the records are 
covered by system notice 09-20-0136, 
Epidemiologic Studies of Special Dis¬ 
ease Problems: 

CDC/BE 0104.01, Ravies Serum Antibody 
Study (page 40863). 

Effective Date: September 29,1977. 
Dated: April 27, 1978. 

Leonard Schaeffer, 
Assistant Secretary for 
Management and Budget 
CFR Doc. 78-11992 Filed 4-28-78; 10:22 am] 


[ 4310 - 02 ] 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affaire 

[Dockets 350- C and D] 

THREE AFFILIATED TRIBES OF FORT BERTHOLD 
RESERVATION 

Plan for the Uie and Distribution of Judgment 
Funds Awarded Before the Indian Claims 
Commission 

April 21,1978. 

This notice is published in exercise 
of authority delegated by the Secre¬ 
tary of the Interior to the Assistant 
Secretary for Indian Affairs by 210 
DM 1.2. 

The Act of October 19. 1973 (Pub. L. 
93-134, 87 Stat. 466), requires that a 
plan be prepared and submitted to 
Congress for the use and distribution 
of funds appropriated to pay a judg¬ 
ment of any Indian tribe. Funds were 
appropriated by the Act of June 1, 

1976, 90 Stat. 629, in satisfaction of 
the awards granted to the Three Af¬ 
filiated Tribes of the Fort Berthold 
Reservation in Indian Claims Commis¬ 
sion Dockets 350- C and D. The plan 
for the use and distribution of the 
funds was submitted to the Congress 
with a letter dated November 9. 1977, 
and was received (as recorded in the 
Congressional Record) by the House 
of Representatives on November 15, 

1977, and by the Senate on November 
29, 1977. Neither House of Congress 
having adopted a resolution disf.pprov- 
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ing it, the plan became effective on 
March 13, 1978, as provided by section 
5 of the 1973 Act, supra. 

The plan reads as follows: 

The funds appropriated by the Act of 
June 1, 1976, 90 Stat. 629, in satisfaction of 
awards granted to the Three Affiliated 
Tribes in Dockets 350- C and D before the 
Indian Claims Commission, less attorney 
fees and litigation expenses, and including 
all Interest and investment Income accrued, 
shall be utilized as herein provided. 

Per Capita Payment Aspect 

The Three Affilated Tribes' latest ap¬ 
proved membership roll shall be brought 
current to include all eligible members bom 
on or prior to and living on the effective 
date of this plan. Subsequent to the prep¬ 
aration and approval of the membership 
roll, the Secretary of the Interior (herein¬ 
after 'Secretary') shall make a per capita 
distribution of eighty (80) percent of the 
funds, in a sum as equal as possible, to each 
tribal enrollee. 

The per capita shares of living competent 
adults shall be paid directly to them. The 
per capita shares of legal incompetents shall 
be handled pursuant to 25 CFR 104.5. The 
per capita shares of minors shall be handled 
pursuant to 25 CFR 60.10 (a) and (b)(1) and 
104.4, as amended November 5. 1976 (41 FR 
48735, 48736). The per capita shares of de¬ 
ceased Individual beneficiaries shall be de¬ 
termined and distributed in accordance with 
43 CFR, part 4. subpart D. 

The per capita shares of adults who are 
determined by the tribal governing body 
and the Agency Superintendent to be in ar¬ 
rears in debts to the tribe shall be placed in 
individual Indian money (UM) accounts. 
Subsequent to the placement of such shares 
in IIM accounts, the Agency Superinten¬ 
dent shall have authority to collect all or 
part of such shares and apply the collec¬ 
tions to the payment of the delinquent 
debts pursuant to 25 CFR 104.9. 

Programing Aspect 

Twenty (20) percent of the funds, and any 
amdunts remaining after the per capita pay¬ 
ment provided above, shall be Invested by 
the Secretary and the interest and invest¬ 
ment Income accrued shall be utilized on an 
annual budgetary basis, subject to the ap¬ 
proval of the Secretary, for the following 
purposes: 

1. Scholarship Fund.— Three (3) percent of 
the annual income shall be utilized to fund 
graduate and post-graduate studies in the 
fields of medicine, law, and the physical sci¬ 
ences. Including engineering. 

2. Farmers Home Administration Loan.— 
Fourteen (14) percent of the annual income 
shall be applied to the principal of the 
tribal loan for a land purchase program 
under the Farmers Home Administration. 
Subsequent to the payment of the loan in 
full, this portion of the annual income shall 
continue to be utilized in the Tribal Land 
Purchase Program. 

3. Community Development— Thirty-five 
(35) percent of the annual Income shall be 
divided on a local resident tribal member 
basis among the five reservation communi¬ 
ties or segments for community develop¬ 
ment projects as approved by the tribal gov¬ 
erning body. 

4. Tribal Administration.— Forty-eight 
(48) percent of the annual Income shall be 
utilized for tribal attorneys' fees and ex¬ 
penses and for the payment of insurance 
premiums on tribal property. 


Should any funds in any of the above- 
cited program categories not be needed or 
be found in excess of programing goals in 
any given annual budget, such funds may be 
transferred by the tribal governing body, 
with the approval of the Secretary, to an¬ 
other of the above-cited program categories. 

Rick Lavis, 

Deputy Assistant Secretary, 
Indian Affairs. 

[FR Doc. 78-11978 Filed 5-2-78; 8:45 am] 


[ 4310 - 84 ] 

Bureau of Land Management 
[Colorado 263491 

MOUNTAIN FUEL SUPPLY CO. 

R/W Application for Pipeline 

Effective Date: April 26, 1978. 

Notice is hereby given that, pursu¬ 
ant to Section 28 of the Mineral Leas¬ 
ing Act of 1920 (41 Stat. 449), as 
amended (30 U.S.C. 185), Mountain 
Fuel Supply Co., 180 East First South, 
Salt Lake City, Utah 84139, has ap¬ 
plied for a right-of-way for a 3Vfe" o.d. 
surface lateral natural gas pipeline ap¬ 
proximately 0.41 of a mile long for the 
Sugar Loaf State Land Well No. 1, 
across the following Public Lands: 

Sixth Principal Meridian, Moffat 
County, Colo. 

T. 11 N., R. 101 W.. 

Section 4: Lot 5 
T. 12 N.. R. 101 W. 

Section 33:SEy4SE% 

The facilities will enable the appli¬ 
cant to convey natural gas from Sugar 
Loaf State Land Well No. 1 to meet 
customer demand for increased natu¬ 
ral gas supply in the applicant's ser¬ 
vice area. The purposes for this notice 
are: (1) To inform the public that the 
Bureau of Land Management is pro¬ 
ceeding with the preparation of envi¬ 
ronmental and other analytic reports 
necessary for determining whether or 
not the application should be ap¬ 
proved and if approved, under what 
terms and conditions; (2) to give all in¬ 
terested parties the opportunity to 
comment on the application; (3) to 
allow any party asserting a claim to 
the lands Involved or having bona fide 
objections to the proposed natural gas 
gathering system to file its claim or 
objections in the Colorado State 
Office. Any party so filing must in¬ 
clude evidence that a copy thereof has 
been served on Mountain Fuel Supply 
Co. 

Any comment, claim, or objections 
must be filed with the Chief. Branch 
of Adjudication, Bureau of Land Man¬ 
agement, Colorado State Office, Room 
700, Colorado State Bank Building. 
1600 Broadway, Denver. Colo. 80202, 


as promptly as possible after publica¬ 
tion of this notice. 

Andrew W. Heard, Jr., 
Leader, Craig Team, 
Branch of Adjudication. 
[FR Doc. 78-12031 Filed 5-2-78; 8:45 am] 


[ 1410 - 03 ] 

NATIONAL COMMISSION ON NEW 

TECHNOLOGICAL USES OF COPY- 

RIGHTED WORKS 

MEETING 

The National Commission on New 
Technological Uses of Copyrighted 
Works (CONTU) will hold its 22d 
meeting in Minneapolis, Minn., on 
Thursday, May 18. and Friday, May 
19, 1978. 

The meetings will be held in the 
Dean’s Conference Room at the Uni¬ 
versity of Minnesota Law School. 229 
19th Avenue South, Minneapolis and 
will convene at 2 p.m. on Thursday 
and 9:30 a.m. Friday. The Commission 
will be considering the reports of the 
Photocopy and New Works Subcom¬ 
mittees on Thursday and will discuss 
the Final Report on Friday. 

Both sessions will be open to the 
public. 

Arthur J. Levine, 
Executive Director, National 
Commission on New Techno¬ 
logical Uses of Copyrighted 
Works. 

[FR Doc. 78-12021 Filed 5-2-78; 8:45 am] 


[ 7555 - 01 ] 

NATIONAL SCIENCE FOUNDATION 

ADVISORY COMMITTEE FOR SCIENCE 
EDUCATION 

Amendment to Notice of Meeting 

The notice of meeting for the 
Thirty-Eighth Meeting of the Adviso¬ 
ry Committee for Science Education, 
which was published in the Federal 
Register on April 14. 1978, 43 FR 
15809, has been amended to read: 

Agenda: Thursday. May 4: Update 
on FY 1979 Budget Hearings; Status 
of NSF/NIE Collaborative Research 
Program; Oversight Activities—Gener¬ 
al Discussion and Meetings of Subcom¬ 
mittees. 

Friday, May 5: Reports of Oversight 
Subcommittees; General Discussion of 
Subcommittee Reports; Meetings of 
Oversight Subcommittees to Plan Fur¬ 
ther Work. 

M. Rebecca Winkler, 
Committee Management 
Coordinator. 

April 28, 1978. 

[FR Doc. 78-12025 Filed 5-2-78; 8:45am] 
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[ 7590 - 01 ] 

NUCLEAR REGULATORY 
COMMISSION 

ADVISORY COMMITTEE ON REACTOR SAFE¬ 
GUARDS SUBCOMMITTEE ON THE DAVIS 

BESSE NUCLEAR POWER STATION, UNITS 2 

AND 3 

Malting 

The ACRS Subcommittee on the 
Davis Besse Nuclear Power Station 
will hold a meeting on May 18,1978, in 
Room 1046, 1717 H Street NW., Wash¬ 
ington, D.C. 20555 to review the appli¬ 
cation of the Toledo Edison Co. for a 
permit to construct Units 2 and 3 of 
this Station. 

In accordance with the procedures 
outlined in the Federal Register on 
October 31. 1977, page 56972, oral or 
written statements may be presented 
by members of the public, recordings 
will be permitted only during those 
portions of the meeting when a tran¬ 
script is being kept, and questions may 
be asked only by members of the Sub¬ 
committee. its consultants, and Staff. 
Persons desiring to make oral state¬ 
ments should notify the Designated 
Federal Employee as far in advance as 
practicable so that appropriate ar¬ 
rangements can be made to allow the 
necessary time during the meeting for 
such statements. 

The agenda for subject meeting 
shall be as follows: 

Thursday, May 18,1978 

8:30 clttl until the conclusion of business 

The Subcommittee may meet in Executive 
Session, with any of its consultants who 
may be present, to explore and exchange 
their preliminary opinions regarding mat¬ 
ters which should be considered during the 
meeting and to formulate a report and rec¬ 
ommendations to the full Committee. 

At the conclusion of the Executive Ses¬ 
sion. the Subcommittee will hear presenta¬ 
tions by and hold discussions with represen¬ 
tatives of the NRC Staff, the Toledo Edison 
Co., and their consultants, pertinent to this 
review. 

The Subcommittee may then caucus to de¬ 
termine whether the matters identified in 
the Initial session have been adequately cov¬ 
ered and whether the project is ready for 
review by the full Committee. 

In addition, it may be necessary for 
the Subcommittee to hold one or more 
closed sessions for the purpose of ex¬ 
ploring matters involving proprietary 
information. I have determined, in ac¬ 
cordance with subsection 10(d) of Pub. 
L. 92-463, that, should such sessions 
be required, it is necessary to close 
these sessions to protect proprietary 
information (5 U.S.C. 552b(c)(4)). 

Further information regarding 
topics to be discussed, whether the 
meeting has been canceled or resche¬ 
duled, the Chairman’s ruling on re¬ 
quests for the opportunity to present 
oral statements and the time allotted 


therefor can be obtained by a prepaid 
telephone call to the Designated Fed¬ 
eral Employee for this meeting, Mr. 
Ragnwald Muller, telephone 202-634- 
1413, between 8:15 a.m. and 5 p.m., 
e.s.t. 

Background information concerning 
items to be considered at this meeting 
can be found in documents on file and 
available for public inspection at the 
NRC Public Document Room, 1717 H 
Street NW., Washington, D.C. 20555 
and at the Ida Rupp Public Library, 
310 Madison Street, Port Clinton, 
Ohio 43452. 

Dated: April 27,1978. 

John C. Hoyle, 
Advisory Committee, 
Management Officer. 

[FR Doc. 78-11884 Filed 5-2-78; 8:45 am] 


[ 7590 - 01 ] 


ADVISORY COMMITTEE ON REACTOR 
SAFEGUARDS 

Reviled Notice of Meeting 

The meeting notice for the meeting 
previously scheduled on May 4-6, 1978 
(published on April 19, 1978— Federal 
Register, Volume 43, p. 16575) is re¬ 
vised as detailed below. This revision 
incorporates schedule changes due to 
the cancellation of the sessions for the 
Maine Yankee Atomic Power Station 
and Indian Point Nuclear Generating 
Station, Unit 3. The changes include 
cancellation of the session on Satur¬ 
day, May 6, 1978. 

The agenda for the subject meeting 
will be as follows: 

Thursday, May 4,1978 

8:30 a.m.—9 aju: Executive Session 

(Open)—The Committee will hear and dis¬ 
cuss the report of the ACRS Chairman re¬ 
garding miscellaneous matters relating to 
ACRS activities. 

9 a.m.—10:30 a.m.: Report on DOE Task 
Force Report on Review of Nuclear Waste 
Management (DOE/ER-0004/D) (Open)— 
The Committee will hear and discuss a 
report by representatives of the Depart¬ 
ment of Energy regarding plans for inter¬ 
im storage and long-term disposal of ra¬ 
dioactive wastes. 

10:45 a.m.—12 Noon: Executive Session 
(Open)—The Committee will hear and dis¬ 
cuss reports of Subcommittees, Working 
Groups, and members on a number of ge¬ 
neric matters related to reactor safety in¬ 
cluding procedures for review of proposed 
operations at increased power levels, 
ACRS comments regarding the establish¬ 
ment of a quasi-judicial board to investi¬ 
gate reactor accidents, and calculation of 
off-site consequences from large atmo¬ 
spheric releases of radioactivity. Qualifica¬ 
tions of candidates proposed for ap¬ 
point mnet to the Committee will also be 
discussed. The Committee will discuss a 
proposed report to the Nuclear Regula¬ 
tory Commission regarding the Liquid 
Pathway Generic Study. 


This session will be open to the public 
except for those portions which must be 
closed to protect information the release of 
which would represent an unwarranted in¬ 
vasion of personal privacy. 

1 p.m.—2:30 p.m.: Executive Session 

(Open)—The Committee will discuss mat¬ 
ters for the meeting With the NRC Com¬ 
missioners including the following mat¬ 
ters: 

Review of proposed nuclear plant oper¬ 
ations at “stretch” power. 

ACRS consideration of the establishment 
of a statutory quasi-Judicial board for inves¬ 
tigation of reactor accidents. 

ACRS Fellowship Program. 

Evaluation of the effects of low-level radi¬ 
ation on nuclear plant workers and the gen¬ 
eral public in the vicinity of reactors. 

Proposed use of nuclear plantsite compari¬ 
sons based on calculations of the conse¬ 
quences of large releases of radioactive ma¬ 
terials. 

Candidates for appointment to the ACRS. 

Portions of this session will be closed as 
required to protect information the release 
of which would represent an unwarranted 
invasion of personal privacy. 

2:30 p.m.—3:30 pm.: Meeting with NRC 
Commissioners (Open)—The Committee 
will meet with the NRC Commissioners to 
discuss the items noted above. Portions of 
this session will be closed as required to 
protect information the release of which 
would represent an unwarranted invasion 
of personal privacy. 

3:30 pm.—5 p.m.: Executive Session 

(Open)—The Committee will hear and dis¬ 
cuss reports of ACRS Subcommittee activ¬ 
ity regarding Anticipated Transients 
Without Scram, reevaluation of NRC 
siting policies and practices, and Regula¬ 
tory Activities. 

The Committee will also discuss a pro¬ 
posed ACRS report to the Nuclear Regula¬ 
tory Commission regarding the Liquid Path¬ 
way Generic Study. 

Friday, May 5,1978 

8:30 a.m.—12:30 p.m.: Meeting with NRC 
Staff (Open)—The Committee will hear 
presentations from and hold discussions 
with members of the Nuclear Regulatory 
Commission Staff regarding recent licens¬ 
ing actions and operating experience in¬ 
cluding environmental evaluation of the 
Floating Nuclear Plant, review of pro¬ 
posed safe shutdown system for the 
Oconee Nuclear Plant, and review of LNG 
storage facilities at a site near the Calvert 
Cliffs Nuclear Plant. The NRC Staff will 
also report to the ACRS on generic mat¬ 
ters related to nuclear powerplant safety 
including criteria for combination of seis¬ 
mic and other dynamic loads, proposed re¬ 
liability data collection system for nuclear 
powerplants, proposed revision of 10 CFR 
Part 100, Appendix A; Seismic Consider¬ 
ations, and regulatory/safety practices 
and policies in the Union of Soviet Social¬ 
ist Republics. The future schedule for 
ACRS activities and topics proposed for 
consideration by the Committee will also 
be discussed. 

1:30 p.m.—4 p.m.: Executive Session 

(Open)—The Committee will complete 
preparation of its reports to the NRC re¬ 
garding the Liquid Pathway Generic 
Study. 

The Committee will discuss reports of Its 
members regarding miscellaneous ACRS ac- 
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tivities such as proposed reorganization of 
ACRS Subcommittees and Working Groups 
and proposed meetings of the ACRS with 
members of the FRG Reactor Safety Com¬ 
mittee and the Groupe Permanent of the 
Republic of Prance. 

The Committee will complete its consider¬ 
ation of items discussed during this meeting. 

Procedures for the conduct of and 
participation In ACRS meetings were 
outlined in the Federal Register on 
October 31, 1977, page 56972. In accor¬ 
dance with these procedures, oral or 
written statements may be presented 
by members of the public, recordings 
will be permitted only during those 
portions of the meeting when a tran¬ 
script is being kept, and questions may 
be asked only by members of the Com¬ 
mittee, its consultants, and Staff. Per¬ 
sons desiring to make oral statements 
should notify the ACRS Executive Di¬ 
rector as far in advance as practicable 
so that appropriate arrangements can 
be made to allow the necessary time 
during the meeting for such state¬ 
ments. 

I have determined in accordance 
with Subsection 10(d) of Pub. L. 92- 
463 that it is necessary to close por¬ 
tions of the meeting to protect infor¬ 
mation the release of which would 
represent an unwarranted invasion of 
personal privacy (5 U.S.C. 552b(c)(6)). 
Separation of factual information 
from information considered exempt 
from disclosure during closed portions 
of the meeting is not considered prac¬ 
tical. 

Background information concerning 
items to be considered during this 
meeting can be found in documents on 
file and available for public inspection 
in the Nuclear Regulatory Commis¬ 
sion’s Public Document Room, 1717 H 
Street NW., Washington. D.C. 20555. 

Further information regarding 
topics to be discussed, whether the 
meeting has been cancelled or resche¬ 
duled, the Chairman’s ruling on re¬ 
quests for the opportunity to present 
oral statments and the time allotted 
therefor can be obtained by a prepaid 
telephone call to the ACRS Executive 
Director, Mr. Raymond F. Fraley, 202- 
634-1371, between 8:15 a.m. and 5 p.m. 
e.s.t. 

Dated: May 1, 1978. 

John C. Hoyle, 
Advisory Committee 
Management Officer. 

[FR Doc. 78-12172 Filed 5-2-78; 8:45 am] 
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[Dockets Nos. 50-269, 50-270, and 50-287] 

DUKE POWER CO., OCONEE NUCLEAR 
STATION, UNITS NOS. I, 2, and 3 

Order for Modification of Liconto 

I. The Duke Power Co, (the licens¬ 
ee), is the holder of Facility Operating 


Licenses Nos. DPR-38, 47, and 55, 
which authorize the operation of the 
nuclear power reactors known as 
Oconee Nuclear Station. Units Nos. 1, 
2, and 3 (the facility), at steady reac¬ 
tor power levels not in excess of 2,568 
megawatts thermal (rated power) for 
each unit. The facility consists of Bab¬ 
cock & Wilcox Co. designed pressur¬ 
ized water reactors (PWR) located at 
the licensee’s site in Oconee County, 
S.C. 

II. In accordance with the require¬ 
ments of the Commission’s ECCS Ac¬ 
ceptance Criteria, 10 CFR 50.46, the li¬ 
censee submitted on July 9, 1975, an 
ECCS evaluation for the facility. The 
ECCS performance submitted by the 
licensee was based upon an ECCS 
Evaluation Model developed by the 
Babcock & Wilcox Co. (B&W), the de¬ 
signer of the Nuclear Steam Supply 
System for this facility. The B&W 
ECCS Evaluation Model had been pre¬ 
viously found to comform to the re¬ 
quirements of the Commission’s ECCS 
Acceptance Criteria, 10 CFR part 
50.46 and appendix K. The evaluation 
indicated that with the limits set forth 
in the facility’s technical specifica¬ 
tions, the ECCS cooling performance 
for the facility would conform with 
the criteria contained in 10 CFR 
50.46(b) which govern calculated peak 
clad temperature, maximum cladding 
oxidation, maximum hydrogen genera¬ 
tion, coolable geometry and long-term 
cooling. 

On April 12, 1978, B&W informed 
the NRC that it had determined that 
in the event of a small break LOCA on 
the discharge side of a reactor coolant 
pump, high pressure injection (HPI) 
flow to the core could be reduced 
somewhat. Subsequent calculations in¬ 
dicated that in such a case the calcu¬ 
lated peak clad temperature might 
exceed 2200F. 

Previous small break analyses for 
B&W 177 fuel assembly (FA) lowered 
loop plants had identified the limiting 
small break to be in the suction line of 
the reactor coolant pump. Recent 
analyses have shown that the dis¬ 
charge line break is more limiting 
than the suction line break. 

Each Oconee Nuclear Station unit 
has an ECCS configuration which con¬ 
sists of two high pressure injection 
(HPI) trains which are supplied by 
three HPI pumps. Each train injects 
into two of the four reactor coolant 
system (RCS) cold legs on the dis¬ 
charge side of the RCS pump. 

The two parallel HPI trains are con¬ 
nected but are kept isolated by manual 
valves (known as the cross-over valves) 
that are normally closed. 

Duke Power has proposed to main¬ 
tain all three pumps in an operable 
status. The Oconee emergency power 
system is designed with sufficient ca¬ 
pacity for this mode of operation. 
Upon receiving a safety injection 


signal the HPI pumps are started and 
valves in the injection lines are 
opened. Assuming loss of offsite power 
and the worst single failure (the HPI 
pump C or the HPI valve HP26), two 
HPI pumps would still be available 
and only one of the two injection 
valves would fail to open. 

If a small break is postulated to 
occur in the RCS piping between the 
RCS pump discharge and the reactor 
vessel, the high pressure injection flow 
Injected into this line (about 50 per¬ 
cent of the output of two high pres¬ 
sure pumps) could flow out the break. 
Therefore, for the worst combination 
of break location and single failure, 50 
percent of the flow rate of two high 
pressure ECCS pumps would contrib¬ 
ute to maintaining the coolant inven¬ 
tory in the reactor vessel. This situa¬ 
tion had not been previously analyzed 
and B&W had indicated that the 
limits specified in 10 CFR 50.46 may 
be exceeded. 

B&W has stated that they have ana¬ 
lyzed a spectrum of small breaks in 
the pump discharge line and have de¬ 
termined that to meet the limits of 10 
CFR 50.46 operator action is required 
to open the two manual operated cros¬ 
sover valves and to manually align the 
motor driven isolation value which 
had failed to open. This would allow 
the flow from the two HPI pumps to 
feed all four reactor coolant legs. 
B&W has assumed that 30 percent of 
the flow would be lost through the 
break and 70 percent would refill the 
core. The licensee has committed to 
provide for the necessary operator ac¬ 
tions within the required time frame. 
That is, in the event of a small break 
and a limiting single failure, manual 
action will be taken to begin opening 
these valves within 5 minutes and 
have them fully opened and an ade¬ 
quate flow split obtained within the 
following 10 minutes. The analyses 
performed by B&W assumed that the 
flow split was established at 650 sec¬ 
onds by operator action. We conclude 
that the analyses are a reasonable ap¬ 
proximation of the operator action 
that actually will be taken, provided 
specific procedures are prepared and 
followed to assure such action. 

B&W has stated that a .15 ft. 2 dis¬ 
charge line break, with the aforemen¬ 
tioned operator actions, is the most 
limiting case. To arrive at this conclu¬ 
sion, B&W has performed analyses at 
break sizes of .3, .2. .15, .1, and .04 ft. 2 , 
using an approved appendix K model 
for blowdown. Additional analyses for 
the Oconee plants at 2,568 Mwt indi¬ 
cate no core uncovery for the 0.15 ft. 2 
limiting break. For this break size 
B&W has conservatively estimated the 
peak clad temperature to be well 
below the limits of 10 CFR 50.46(b). 

B&W has indicated the manner in 
which the calculatlonal methods have 
been revised and has indicated that 
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their revised calculations are wholly in 
conformance with the requirements of 
10 CFR 50.46. However, B&W has not 
yet had the opportunity to fully pre¬ 
sent the result of its calculations to 
the licensee for submittal to the NRC 
staff, and the staff has accordingly 
not had the opportunity to fully assess 
the new calculations. 

Therefore, until the staff has had 
the opportunity to fully assess the 
B&W revised calculations operation in 
accordance with the operating proce¬ 
dures specified in this order, will 
assure that the ECCS will conform to 
the performance requirements of 10 
CFR 50.46(b). Accordingly, such proce¬ 
dures provide reasonable assurance 
that the public health and safety will 
not be endangered. Upon notification 
by the NRC staff, the licensee commit¬ 
ted to provide the staff with B&W’s 
reevaluation of ECCS performance ap¬ 
plicable to the licensee’s facility as 
promptly as possible, and to submit a 
technical specification requiring ap¬ 
propriate operating procedures to 
assure required operator action as dis¬ 
cussed herein. Such procedures were 
described and the commitments con¬ 
firmed by the licensee’s letter of April 
21, 1978. The staff believes that the li¬ 
censee’s action, under the circum¬ 
stances, is appropriate and that this 
action should be confirmed by NRC 
order. Upon satisfactory completion of 
our assessment of the revised evalua¬ 
tion, we will accordingly modify the 
authorization to operate the facility. 

Copies of the following document 
are available for inspection at the 
Commission’s Public Document Room 
at 1717 H Street, Washington, D.C. 
20555, and are being placed in the 
Commission’s local public document 
room at the Oconee County Library, 
201 South Spring, Walhalla, S.C. 
29691. 

(1) Letter from Mr. William O. 
Parker, Jr. to Mr. Edson G. Case, 
Acting Director. Office of Nuclear Re¬ 
actor Regulation, dated April 21, 1978. 

Accordingly, pursuant to the Atomic 
Energy Act of 1954, as amended, and 
the Commission’s rules and regula¬ 
tions in 10 CFR parts 2 and 50, It is or¬ 
dered That Facility Operating Li¬ 
censes Nos. DPR-38, 47, and 55, are 
hereby amended by adding the follow¬ 
ing new provisions: 

(1) As soon as possible, the licensee 
shall submit a reevaluation wholly in 
conformance with 10 CFR 50.46 of 
ECCS cooling performance calculated 
in accordance with the B&W Evalua¬ 
tion Model for operation with operat¬ 
ing procedures described in its letter 
of April 21, 1978, and 

(2) Until further authorization by 
the Commission, the licensee shall op¬ 
erate in accordance with the proce¬ 
dures described in its letter of April 
21, 1978. 

Dated at Bethesda, Md. f this 26th 
da$ of April 1978. 


For the Nuclear Regulatory Com¬ 
mission. 

Victor Stello, Jr., 
Director , Division of Operating 
Reactors , Office of Nuclear Re¬ 
actor Regulation. 

[FR Doc. 78-11991 Filed 5-2-78; 8:45 ami 
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iNUREG-04501 

MATERIAL CONTROL AND MATERIAL 
ACCOUNTING TASK FORCE REPORT 

Availability 

This is to announce that an NRC 
staff Task Force Report on Material 
Control and Material Accounting is 
available for inspection by the public 
in the Commission’s Public Document 
Room at 1717 H Street, Washington, 
D.C., and at the Commission’s Local 
Public Document Rooms. 

The Task Force w r as chartered to do 
the following: 

1. Define the roles and objectives of 
material control and material account¬ 
ing in the NRC safeguards program; 

2. Recommend goals for licensee ma¬ 
terial control and material accounting 
systems; 

3. Assess the extent to which the 
current regulatory base meets the pro¬ 
posed goals; and 

4. Provide direction for material con¬ 
trol and material accounting develop¬ 
ment, including both near and long¬ 
term upgrades. 

The scope of the report is limited to 
licensees possessing significant 
amounts of strategic special nuclear 
material (SSNM) in unsealed form. 

The Task Force found that the pri¬ 
mary role of material control should 
be to provide continual cognizance of 
status of nuclear material and that 
the primary role of material account¬ 
ing should be to provide long-term as¬ 
surance that material is present in as¬ 
signed locations and in correct 
amounts. 

The material control goals developed 
by the Task Force emphasize timely 
detection of the loss of five formula 
kilograms of SSNM through shift item 
checks, tight custodial control, and the 
use of process information for safe¬ 
guards. The material accounting goals 
emphasize trend analysis of cumula¬ 
tive inventory differences and shipper- 
receiver differences, and improved 
measurement and record systems. 

The Task Force recommends pro¬ 
mulgation of a two-phased Material 
Control and Material Accounting Up¬ 
grade Rule based upon subsequent 
value-impact analysis of the proposed 
goals. The Task Force also recom¬ 
mends that action criteria (investiga¬ 
tion, reinventory, shutdown) or inven¬ 
tory differences be based upon detect¬ 
ing with high probability the loss of a 
fixed quantity (5 formula kilograms) 


of material, rather than upon a per¬ 
centage of throughput. 

As part of its consideration process, 
the Commission invites the views of 
the public. All interested persons who 
desire to submit written comments on 
the report and its recommendations 
should send them by July 15, 1978 to 
the Director. Division of Safeguards, 
Office of Nuclear Material Safety and 
Safeguards, U.S. Nuclear Regulatory 
Commission, Washington. D.C. 20555. 
Copies of the comments received in re¬ 
sponse to this notice will be placed in 
the Commission’s Public Document 
Room in Washington, as received. 

The report consists of an Executive 
Summary (7 pages), a Summary (34 
pages) and three other volumes (total¬ 
ing 434 pages). Single copies of the Ex¬ 
ecutive Summary and the Summary, 
or of the entire report, may be ob¬ 
tained without charge, to the extent 
of supply, by WTiting to the Division of 
Technical Information and Document 
Control, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555. 

After the existing stock is exhaust¬ 
ed, copies are available from the Na¬ 
tional Technical Information Service, 
Springfield, Va. 22161, at current 
rates. 

Dated at Silver Spring, Md., this 
24th day of April 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Robert F. Burnett, 
Director , Division of Safeguards . 

(FR Doc. 78-12171 Filed 5-2-78; 8:45 am] 
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RISK ASSESSMENT REVIEW GROUP 
Mailing 

Pursuant to the Federal Advisory 
Committee Act (Pub L. 92-463), notice 
is hereby given of a 2-day open meet¬ 
ing of the Risk Assessment Review 
Group of the U.S. Nuclear Regulatory 
Commission (NRC), to be held at 8:30 
a.m., on May 23 and 24, 1978, in Room 
1167 of 1717 H Street NW., Washing¬ 
ton, D.C. The purposes of this meeting 
are to continue the review of the final 
report of the Reactor Safety Study 
(WASH-1400) and the peer comments 
thereon and to discuss subjects that 
might be included in the report of the 
Review Group. This meeting may be 
extended a day or so if deemed neces¬ 
sary by the Chairman. 

The Risk Assessment Review Group 
is an independent group established 
by the NRC (42 FR 34955) for the pur¬ 
pose of providing advice and informa¬ 
tion to the Commission regarding the 
final report of the Reactor Safety 
Study, WASH-1400 (NUREG-75/014), 
and the peer comments on the study, 
advice, and recommendations on devel¬ 
opments in the field of risk assessment 
methodology and courses of action 
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which might be taken on future devel¬ 
opment and use of risk assessment 
methodology. This advice and infor¬ 
mation will assist the Commission in 
establishing policy regarding the use 
of risk assessment in the regulatory 
process. It will also clarify the achieve¬ 
ments and limitations of the Reactor 
Safety Study. The Review Group will 
submit a report to the Commission on 
or before July 1,1978. 

In carrying out these assignments, it 
is anticipated that a number of work¬ 
ing sessions will be scheduled at differ¬ 
ent locations, with notification to the 
public well in advance of each meet¬ 
ing. With respect to public participa¬ 
tion in the meeting, the following re¬ 
quirements shall apply: 

(a) Persons wishing to submit writ¬ 
ten statements regarding the agenda 
may do so by providing 10 readily re¬ 
producible copies to the Review Group 
at the beginning of the meeting. Com¬ 
ments should be limited to areas 
within the Group’s purview. Persons 
desiring to mail written comments 
may do so by sending a readily repro¬ 
ducible copy thereof in time for con¬ 
sideration at this meeting. Comments 
postmarked no later than May 16, 
1978, to Dr. John H. Austin, Office of 
Policy Evaluation, NRC, Washington, 
D.C. 20555, will normally be received 
in time to be considered at this meet¬ 
ing. Of course, comments not received 
in time for this meeting will be circu¬ 
lated to the members of the Review 
Group for consideration at a future 
meeting. Comments should pertain to 
the field of risk assessment method¬ 
ology or should be based on the final 
report of the Reactor Safety Study, 
copies of which are available for 
public inspection at: 

The NRC Public Document Room. 1717 H 
Street, NW..Washington. D. C. 20555, 

or 

NRC’s five Regional Offices of Inspection 
and Enforcement 

Region I 

631 Park Avenue, King of Prussia, Pa. 
19406. 

Region II 

Suite 1217, 230 Peachtree Street. Atlanta, 
Ga. 30303. 

Region III 

799 Roosevelt Road, Glen Ellyn. Ill. 60137. 

Region IV 

Suite 1000. 611 Ryan Plaza Drive. Arlington, 
Tex. 76012. 

Region V 

Suite 202, 1990 North California Boulevard, 
Walnut Creek. Calif. 94596. 

Copies of the Final Report may be 
obtained from: 

U.S. Nuclear Regulatory Commission, 
Office of Nuclear Regulatory Research, 


Probabilistic Analysis Staff. Attn: Melea 

S. Fogle, telephone: 301-492-8377, 7735 

Old Georgetown Road, Bethesda, Md. 

20014. 

(b) Persons desiring to make an oral 
statement at the meeting should make 
a request to do so prior to the meeting, 
identifying the topics and desired pre¬ 
sentation time so that appropriate ar¬ 
rangements can be made. The time al¬ 
lotted for such statements will be at 
the discretion of the Chairman. The 
Review Group will receive oral state¬ 
ments on topics relevant to its purview 
at an appropriate time chosen by the 
Chairman. 

(c) Further information regarding 
topics to be discussed, whether the 
meeting has been canceled or resche¬ 
duled, the Chairman’s ruling on re¬ 
quests for the opportunity to present 
oral statements and the time allotted 
therefor can be obtained by a prepaid 
telephone call on May 22, 1978, to the 
Office of Policy Evaluation, telephone 
202-254-5184, Attn: John Austin, be¬ 
tween 8:15 a.m. and 5 p.m. e.d.t. 

(d) Questions may be asked only by 
members of the Review Group. 

(e) Statements of views or expres¬ 
sions of opinion made by members of 
the Review Group at open meetings 
are not intended to represent final de¬ 
terminations or beliefs. 

(f) The use of still, motion picture, 
and television cameras, the physical 
installation and presence of which will 
not interfere with the conduct of the 
meeting, will be permitted both before 
and after the meeting and during any 
recess. The use of such equipment will 
not. however, be allowed while the 
meeting is In session. 

(g) A copy of the minutes of the 
meeting will be available for inspec¬ 
tion on or after June 30, 1978, at the 
NRC Public Document Room, 1717 H 
Street NW., Washington, D.C. Copies 
may be obtained upon payment of ap¬ 
propriate charges. 

Dated at Washington, D.C., this 
27th day of April 1978. 

John C. Hoyle, 
Advisory Committee 
Management Officer. 

[FR Doc. 78-11990 Filed 5-2-78: 8:45 am] 
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[Docket No. 50-3121 

SACRAMENTO MUNICIPAL UTILITY DISTRICT, 
RANCHO SECO NUCLEAR STATION, UNIT 
NO. 1 

Order for Modification of License 

I.—The Sacramento Municipal Util¬ 
ity District (the licensee), is the holder 
of Facility Operating License No. 
DPR-54 which authorizes the oper¬ 
ation of the nuclear power reactor 
known as Rancho Seco Nuclear Sta¬ 
tion, Unit No. 1 (the facility) at steady 


reactor power levels not in excess of 
2772 megawatts thermal (rated 
power). The facility consists of a Bab¬ 
cock & Wilcox Co. designed pressur¬ 
ized water reactor (PWR) located at 
the licensee’s site in Sacramento 
County, Calif. 

II.—In accordance with the require¬ 
ments of the Commission’s ECCS Ac¬ 
ceptance Criteria, 10 CFR 50.46, the li¬ 
censee submitted on July 8, 1975, an 
ECCS evaluation for the facility. The 
ECCS performance submitted by the 
licensee was based upon an ECCS 
Evaluation Model developed by the 
Babcock & Wilcox Co. (B&W), the de¬ 
signer of the Nuclear Steam Supply 
System for this facility. The B&W 
ECCS Evaluation Model had been pre¬ 
viously found to conform to the re¬ 
quirements of the Commission’s ECCS 
Acceptance Criteria, 10 CFR part 
50.46 and appendix K. The evaluation 
Indicated that with the limits set forth 
In the facility’s Technical Specifica¬ 
tions, the ECCS cooling performance 
for the facility would conform with 
the criteria contained in 10 CFR 
50.46(b) which govern calculated peak 
clad temperature, maximum cladding 
oxidation, maximum hydrogen genera¬ 
tion. coolable-geometry, and long-term 
cooling. 

On April 12. 1978, B&W informed 
the NRC that it had determined that 
in the event of a small break LOCA on 
the discharge side of a reactor coolant 
pump, high pressure injection (HPI) 
flow to the core could be reduced 
somewhat. Subsequent calculations in¬ 
dicated that in such a case the calcu¬ 
lated peak clad temperature might 
exceed 2,200 F. 

Previous small break analyses for 
B&W 177 fuel assembly (FA) lowered 
loop plants had identified the limiting 
small break to be In the suction line of 
the reactor coolant pump. Recent 
analyses have shown that the dis¬ 
charge line break is more limiting 
than the suction line break. 

The Rancho Seco Nuclear Station, 
Unit No. 1. has an ECCS configuration 
which consists of Two high pressure 
injection (HPI) trains. Each train has 
a HPI pump and the train injects into 
two of the four reactor coolant system 
(RCS) cold legs on the discharge side 
of the RCS pump. (There is also a 
third HPI pump installed.) The two 
parallel HPI trains are connected but 
are kept Isolated by manual valves 
(known as the cross-over valves) that 
are normally closed. Upon receiving a 
safety injection signal the HPI pumps 
are started and valves in the four in¬ 
jection lines are opened. Assuming loss 
of offsite power and the worst single 
failure (failure of diesel to start) only 
one HPI pump would be available and 
two of the four injection valves would 
fail to open. 

If a small break Is postulated to 
occur in the RCS piping between the 
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RCS pump discharge and the reactor 
vessel, the high pressure injection flow 
injected into this line (about half of 
the output of one high pressure 
pump) could flow out the break. 
Therefore, for the worst combination 
of break location and single failure, 
only one-half of the flow rate of a 
single high pressure ECCS pump 
would contribute to maintaining the 
coolant inventory in the reactor vessel. 
This situation had not been previously 
analyzed and B&W had indicated that 
the limits specified in 10 CFR 50.46 
may be exceeded. 

B&W has stated that they have ana¬ 
lyzed a spectrum of small breaks in 
the pump discharge line and have de¬ 
termined that to meet the limits of 10 
CFR 50.46, operator action is required 
to open the two manual operated cros¬ 
sover valves and to manually align the 
two motor driven isolation valves 
which had failed to open. This would 
allow the flow from the one HPI pump 
to feed all four reactor coolant legs. 
B&W has assumed that 30 percent of 
the flow would be lost through the 
break and 70 percent would refill the 
core. The licensee has committed to 
provide for the necessary operator ac¬ 
tions within the required time frame. 
That is, in the event of a small break 
and a limiting single failure, manual 
action will be taken to begin opening 
these valves within 5 minutes and 
have them fully opened and an ade¬ 
quate flow split obtained within 10 
minutes. To facilitate this operation 
the licensee has committed to main¬ 
tain one of the series-connected, man¬ 
ually operated cross-over valves nor¬ 
mally open. The analyses performed 
by B&W assumed that the flow split 
was established at 650 seconds by op¬ 
erator action. We conclude that the 
analyses are a reasonable approxima¬ 
tion of the operator action that actual¬ 
ly will be taken, provided specific pro¬ 
cedures are prepared and followed to 
assure such action. 

B&W has stated that a 0.15 ft* dis¬ 
charge line break, with the aforemen¬ 
tioned operator actions, is the most 
limiting case. To arrive at this conclu¬ 
sion, B&W has performed analyses at 
break sizes of 0.3, 0.2, 0.15, 0.1, and 
0.04 ft*. The results, which were ob¬ 
tained using an approved appendix K 
model for blowdown, indicate core un- 
covery for about 500 seconds for the 
0.15 ft* break. For this break size 
B&W has conservatively calculated 
the peak clad temperature to be ap¬ 
proximately 1,760 F; well below the 
limits of 10 CFR 50.46(b). 

B&W has indicated the manner in 
which the calculational methods have 
been revised and has indicated that 
their revised calculations are wholly in 
conformance with the requirements of 
10 CFR 50.46. However, B&W has not 
yet had the opportunity to fully pre¬ 
sent the result of its calculations to 


the licensee for submittal to the NRC 
staff, and the staff has accordingly 
not had the opportunity to fully assess 
the new calculations. Until the licens¬ 
ee and the staff have an opportunity 
to review the B&W revised calcula¬ 
tions, the staff has recommended and 
the licensee has agreed, that operating 
conditions be limited to a range in 
which ECCS performance for small 
break conditions is less sensitive to 
specific calculation inputs. 

For this facility with operation up to 
2,311 Mwt, ECCS performance calcula¬ 
tions for the limiting small break does 
not even result in core uncovering, if 
appropriate operator action is proper¬ 
ly taken (as described above), thus 
providing a very substantial margin on 
peak clad temperature below the 
limits of 10 CFR 50.46(b). For other 
reasons which are not safety-related, 
however, the plant is limited to a 
maximum power of about 2,080 
megawatts thermal until approximate¬ 
ly August 1978. At this lower power 
level, the safety margin on peak clad 
temperature will be even greater. 

Therefore, until the staff has had 
the opportunity to fully assess the 
B&W revised calculations, operation 
of the facility at the power level speci¬ 
fied in this Order, and in accordance 
with the operating procedures speci¬ 
fied in this Order, will assure that the 
ECCS will conform to the perfor¬ 
mance requirements of 10 CFR 
50.46(b). Accordingly, such limits pro¬ 
vide reasonable assurance that the 
public health and safety will not be 
endangered. Upon notification by the 
NRC staff, the licensee committed to 
provide the staff with B&W’s reeva¬ 
luation of ECCS performance applica¬ 
ble to the licensee's facility as prompt¬ 
ly as possible, to submit a technical 
specification requiring appropriate op¬ 
erating procedures to assure required 
operator action as discussed herein, 
and affirmed that plant operation was 
limited to the maximum power level 
secified herein. Such procedures were 
described and the commitments con¬ 
firmed by the licensee's letter of April 
14. 1978, suplemented by letter dated 
April 21, 1978. The staff believes that 
the licensee’s action, under the cir¬ 
cumstances, is appropriate and that 
this action should be confirmed by 
NRC Order. Upon satisfactory comple¬ 
tion of our assessment of the revised 
evaluation, we will accordingly modify 
the authorization to operate the facili¬ 
ty. 

III.—Copies of the following docu¬ 
ments are available for inspection at 
the Commission’s Public Document 
Room at 1717 H Street. Washington, 
D.C. 20555, and are being placed in the 
Commission’s local public document 
room at the Sacramento City-County 
Library. Sacramento, Calif. 

(1) Letters from J. J. Mattimoe to 
Mr. R. W. Reid, Chief, Operating Re¬ 


actors Branch No. 4, dated April 17 
and 21. 1978. 

Accordingly, pursuant to the Atomic 
Energy Act of 1954, as amended and 
the Commission’s rules and regula¬ 
tions in 10 CFR parts 2 and 50, It is or¬ 
dered , That Facility Operating License 
No. DPR-54 is hereby amended by 
adding the following new provisions: 

(1) As soon as possible, the licensee 
shall submit a reevaluation wholly in 
conformance with 10 CFR 50.46 of 
ECCS cooling performance calculated 
in accordance with the B&W Evalua¬ 
tion Model for operation with operat¬ 
ing procedures described in its letters 
of April 14. and April 21, 1978, except 
that the time for completion of opera¬ 
tor action shall be 10 minutes after 
initiation of the event. 

(2) Until further authorization by 
the Commission, the power level shall 
not exceed 2,080 Mwt. and 

(3) Until further authorization by 

the Commission, the licensee shall op¬ 
erate in accordance with the proce¬ 
dures described in its letter of April 
14, 1978, supplemented by letters 

dated April 21, 1978, except that the 
maximum time for completion of oper¬ 
ator action shall be 10 minutes after 
initiation of the event. 

Dated at Bethesda, Md., this 26th 
day of April 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Victor Stello, Jr., 
Directory Division of Operating 
Reactors , Office of Nuclear Re¬ 
actor Regulation, 

[FR Doc. 78-11993 Filed 5-2-78; 8:45 am] 
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SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 14703; SR-CBOE-78-5] 

CHICAGO BOARD OPTIONS EXCHANGE, INC. 

Order Approving Proposed Rule Change 

April 25, 1978. 

On February 28, 1978, the Chicago 
Board Options Exchange, Inc. 
(“CBOE”), La Salle at Jackson, Chica¬ 
go Ill. 60603, filed with the Commis¬ 
sion, pursuant to section 19(b)(1) of 
the Securities Exchange Act of 1934, 
15 U.S.C. 78(s)(b)(l) (the “Act”) and 
rule 19b-4 thereunder, copies of a pro¬ 
posed rule change which provides a 
means by which CBOE members may 
lease their Exchange memberships to 
qualified broker-dealers. 

Notice of the proposed rule change 
together with the terms of substance 
of the proposed rule change was given 
by publication of a Commission re¬ 
lease (Securities Exchange Act Re¬ 
lease No. 34-14551, March 10. 1978) 
and by publication in the Federal 
Register (43 FR 11629, March 20, 
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1978). All written statements with re¬ 
spect to the proposed rule change 
which were filed with the Commission 
and all written communications relat¬ 
ing to the proposed rule change be¬ 
tween the Commission and any person 
were considered and (with the excep¬ 
tion of those statements or communi¬ 
cations which may be withheld from 
the public in accordance with the pro¬ 
visions of 5 U.S.C. 552) were made 
available to the public at the Commis¬ 
sion’s Public Reference Room. 

The Commission finds that the pro¬ 
posed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder ap¬ 
plicable to national securities ex¬ 
changes and in particular, the require¬ 
ments of section 6 and the rules and 
regulations thereunder. 

It is therefore ordered, Pursuant to 
section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
be. and it hereby is, approved. 

For the Commission, by the Division 
of Market Regulation pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 78-11980 Filed 5-2-78; 8:45 am] 
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[Release No. 34-14704; File No. SR-CBOE- 
1978-8] 

CHICAGO BOARD OPTIONS EXCHANGE, INC. 

Self-Regulatory Organizations; Proposed Rule 
Change 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l) as amended by Pub. L. 
No. 94-29, 16 (June 4, 1975), notice is 
hereby given that on March 31, 1978, 
Chicago Board Options Exchange. Inc. 
(“CBOE”) filed with the Securities 
and Exchange Commission a proposed 
rule change as follows: 

Statement or the Terms of Substance 
of the Proposed Rule Change 

Rule 7.6. A Board Broker’s Duty to 
Report Unusual Activity. 
Interpretations and Policies: 

[Italics indicate new material] 

.01 To the extent unusual activity 
is apparent only through the inspec¬ 
tion of trade tickets , a Board Broker is 
not responsible for reporting such ac¬ 
tivity unless the trade tickets are 
brought to his attention. 

Exchange’s Statement of Basis and 
Purpose 

The purpose of the proposed rule 
change is to clarify the general obliga¬ 
tion of a Board Broker to report un¬ 
usual conditions as described in CBOE 
Rule 7.6. This clarification of a Board 
Broker’s general reporting obligation 
is required in light of planned changes 
in the CBOE price reporting system. 


The typical method of price report¬ 
ing on the floor of the CBOE calls for 
a seller to time stamp a price reporting 
ticket, and to place the ticket in a tray 
located at the Board Broker station. 
This ticket is then removed by the 
Board Broker or his staff, last sale in¬ 
formation is updated on the screens on 
the trading floor, and the ticket is 
then forwarded to an Exchange price 
reporter for public dissemination of 
last sale information. Under this pro¬ 
cedure, a Board Broker has the oppor¬ 
tunity, which he may or may not take, 
to review every ticket before its dis¬ 
semination; however, the system is 
prone to inefficiencies, especially in 
very active markets in which Board 
Brokers find it difficult to both for¬ 
ward price reporting tickets and to op¬ 
erate their book. Any delay in the for¬ 
warding of the trade tickets by the 
Board Broker to the price reporter 
causes tickets to be handed to the 
price reporter in large bunches, which 
in turn may cause late dissemination 
of price reports and sequencing diffi¬ 
culties. 

In view of such possible problems re¬ 
sulting from the manual method of 
forwarding price reporting tickets, the 
CBOE’s Board of Directors has ap¬ 
proved the installation of a conveyor 
belt around each half of a trading 
post. The conveyor belt will accept 
price reporting tickets from the trad¬ 
ing crowd, and will move these tickets 
directly to the end of the post where 
last sale information is disseminated 
by an Exchange employee. The use of 
the belt system will result in a quicker, 
more accurately sequenced public 
record of trading activity. The belt 
system will, however, remove from the 
Board Broker his opportunity to in¬ 
spect every price report before it is dis¬ 
seminated. There are compensatory 
safeguards for the loss of immediate 
Board Broker inspections built into 
the price reporting system: for exam¬ 
ple, if a price reporting ticket shows a 
price outside the Board Broker’s book, 
or a price which matches the bids or 
offers displayed by such book, a “See 
Board Broker” message appears on 
the terminal. These trade tickets are 
then brought to the attention of the 
Board Broker by Exchange staff, and 
require the Board Broker’s approval 
before being entered into the system. 
A selective options monitor is also 
planned for display to the trading 
crowd so that a record of every report¬ 
ed transaction will be visible to all 
traders in the trading crowd, and ex¬ 
poses every reported transaction to 
self-policing by the crowd. 

The proposed rule change does not 
relieve the Board Broker from all re¬ 
sponsibility to report unusual activity, 
but rather that activity which is only 
apparent by reviewing trade tickets. It 
remains incumbent upon the Board 
Broker to monitor the crowd by all 


other available means, e.g., the 
planned selective options monitor and 
personal observation of traders’ activ¬ 
ity. If the Board Broker suspects un¬ 
usual activity, trading tickets are avail¬ 
able at the post for his review. 

The basis of this proposed rules 
change is Section 6(b)(5) of the Act, 
for the proposal facilitates the trans¬ 
mission of information with respect to 
options transactions to the public 
which operates to protect investors 
and the public interest. Moreover, the 
introduction of improved means of 
transmitting options price informa¬ 
tion, and the clarification of existing 
rules so as to expedite the implemen¬ 
tation of such improvements is consis¬ 
tent with the Congressional position 
stated in Section HA(a)(l)(C)(iii) of 
the Act. 

No comments were solicited from 
members regarding this proposed 
change. 

The Exchange does not believe that 
this proposal will impose any burden 
upon competition. 

The foregoing rule change has 
become effective, pursuant to Section 
19(b)(3)(A) of the Securities Exchange 
Act of 1934. At any time within sixty 
days of the filing of such proposed 
rule change, the Commission may 
summarily abrogate such rule change 
if it appears to the Commission that 
such action is necessary or appropriate 
in the public interest, for the protec¬ 
tion of investors, or otherwise in fur¬ 
therance of the purposes of the Secu¬ 
rities Exchange Act of 1934. 

Interested persons are invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file 6 copies thereof with 
the Secretary of the Commission. 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and all written submissions, other 
than those which may be withheld 
from the public in accordance with the 
provisions of 5 U.S.C. 552, will be avail¬ 
able for inspection and copying in the 
Public Reference Room, 1100 L Street 
NW„ Washington, D.C. Copies of such 
filing will also be available for inspec¬ 
tion and copying at the principal 
office of the CBOE. All submissions 
should refer to the file number refer¬ 
enced in the caption above and should 
be submitted on or before May 23, 
1978. 

For the Commission by the Division 
of market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

April 25, 1978. 

[FR Doc. 78-11985 Filed 5-2-78; 8:45 am] 
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[Release No. 20518; 70-61551 

GEORGIA POWER CO. 

Proposed Acquisition of Electric Diitribution 
System 

April 26. 1978. 

Notice is hereby given that Georgia 
Power Company (“Georgia’'). 270 
Peachtree Street, NW., Atlanta. Ga. 
30303, an electric utility subsidiary of 
The Southern Company, a registered 
holding company, has filed a declara¬ 
tion with this Commission pursuant to 
the Public Utility Holding Company 
Act of 1935 (“Act"), designating Sec¬ 
tions 9(a) and 10 of the Act as applica¬ 
ble to the proposed transaction. All in¬ 
terested persons are referred to the 
declaration, which Is summarized 
below, for a complete statement of the 
proposed transaction. 

Mississippi proposes to acquire from 
the United States of America, acting 
by and through the Administrator of 
General Services (the “Government"), 
the electrical distribution system lo¬ 
cated at and serving the area which 
was formerly the Glynco Naval Air 
Station, located near Brunswick in 
Glynn County, Georgia. Such electri¬ 
cal distribution system includes all pri¬ 
mary and secondary overhead lines, 
street lights, poles with attachments, 
transformers, switches, easements, and 
rights appurtenant thereto located at 
the site of such naval air station, other 
than the airfield runway lighting and 
other electrical equipment directly re¬ 
lated to the operation of the air termi¬ 
nal and airport facilities located upon 
such site. 

Georgia is to pay the Government in 
respect of such distribution system a 
purchase price of $117,000 in cash, as 
was determined by negotiations be¬ 
tween the parties. The original cost to 
the Government of such system was 
$1,504,904. The Government does not 
maintain any records as to the depre¬ 
ciation of such property. Georgia esti¬ 
mates that the current value of such 
distribution system is approximately 
$190,000. 

Georgia has historically served the 
Glynco Naval Air Station through one 
metering point. When the U.S. Navy 
closed the air station, the distribution 
system was conveyed to the Govern¬ 
ment as surplus property. Georgia's 
purchase of such distribution system 
will enable Georgia to continue to ser¬ 
vice its customers upon the site of the 
air station without having to construct 
a new system. 

It is stated that no state commission 
and no federal commission, other than 
this Commission, has jurisdiction over 
the proposed transaction. Information 
as to fees and expenses to be incurred 
in connection with the proposed trans¬ 
action are to be filed by amendment. 

Notice is further given that any in¬ 
terested person may. not later than 


May 25, 1978, request in writing that a 
hearing be held on such matter, stat¬ 
ing the nature of his interest, the rea¬ 
sons for such request, and the issues 
of fact or law raised by the filing 
which he desires to controvert; or he 
may request that he be notified if the 
Commission should order a hearing 
thereon. Any such request should be 
addressed: Secretary, Securities and 
Exchange Commission, Washington, 
D.C. 20549. A copy of such request 
should be served personally or by mail 
upon the declarant at the above-stated 
address, and proof of service (by affi¬ 
davit or, in case of an attorney at law, 
by certificate) should be filed with the 
request. At any time after said date, 
the declaration, as filed or as it may be 
amended, may be permitted to become 
effective as provided in Rule 23 of the 
general rules and regulations promul¬ 
gated under the Act, or the Commis¬ 
sion may grant exemption from such 
rules as provided in Rules 20(a) and 
100 thereof or take such other action 
as it may deem appropriate. Persons 
who request a hearing or advice as to 
whether a hearing is ordered will re¬ 
ceive any notices or orders issued in 
this matter, including the date of the 
hearing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 78-11981 Filed 5-2-78; 8:45 ami 
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[File Nos. 2-61324, 22-0576, 3 -54361 

GENERAL AMERICAN TRANSPORTATION 
CORP. 

Application and Opportunity for Hearing 

May 1, 1978. 

Notice is hereby given that General 
American Transportation Corp. (the 
“Company") has filed an application 
under clause (ii) of section 310(b)(1) of 
the Trust Indenture Act of 1939 (the 
“Act") for a finding by the Commis¬ 
sion that the trusteeship of Citibank, 
N.A. (the “Bank") under three inden¬ 
tures heretofore qualified under the 
Act. and a new indenture, which is to 
be qualified under the Act, is not as 
likely to involve a material conflict of 
interest as to make it necessary in the 
public interest or for the protection of 
investors to disqualify the Bank from 
acting as trustee under any of the in¬ 
dentures. 

Section 310(b) of the Act provides, in 
part, that if a trustee under an inden¬ 
ture qualified under the Act has or 
shall acquire any conflicting interest 
(as defined in the section), it shall 
within ninety days after ascertaining 
that it has such conflicting interest 


either eliminate such conflicting inter¬ 
est or resign. Subsection (1) of this 
section provides, with certain excep¬ 
tions, that a trustee is deemed to have 
a conflicting interest if it is acting as 
trustee under another indenture of 
the same obligor. However, pursuant 
to clause (ii) of subsection (1), there 
may be excluded from the operation 
of this provision another indenture or 
indentures under which other securi¬ 
ties of such obligor are outstanding, if 
the issuer shall have sustained the 
burden of proving on application to 
the Commission, and after opportuni¬ 
ty for hearing, thereon, that trustee¬ 
ship under the qualified indenture and 
such other indenture is not likely to 
involve a material conflict of interest 
as to make it necessary in the public 
interest or for the protection of inves¬ 
tors to disqualify such trustee from 
acting as trustee under any of such in¬ 
dentures. 

The Company alleges that: 

1. Applicant was incorporated in „ 
June 1975 as a wholly-owned subsid¬ 
iary of GATX Corp. (formerly known 
as General American Transportation 
Corp.). On July 1, 1975. in connection 
with the restructuring of GATX Corp. 
from a combined operating and hold¬ 
ing company to a holding company. 
Applicant was assigned the rights of 
GATX Corp. under its 17 then exist¬ 
ing Equipment Trust Agreements (in¬ 
cluding the Series 61, 64, and 67 
Equipment Trust Agreements referred 
to in paragraph 2 below) and assumed 
the obligations of GATX Corp. there¬ 
under. Since July 1, 1975, two equip¬ 
ment trusts have been fully paid and 
terminated, and Applicant has issued 
equipment trust certificates under its 
Series 73 and Series 74 Equipment 
Trust Agreements. 

2. It has outstanding three Equip¬ 
ment Trust Agreements for General 
American Transportation Corp. Equip¬ 
ment Trusts Series 61, 64. and 67 
which are three of the 17 presently ex¬ 
isting equipment trusts referred to 
above. Of the $40 million principal 
amount of Series 61 certificates issued, 
$14 million remains outstanding. The 
Series 61 Indenture was filed Decem¬ 
ber 13, 1963. Of the $25 million princi¬ 
pal amount of Series 64 certificates 
issued, $12.5 million remains outstand¬ 
ing. The Series 64 Indenture was filed 
July 13. 1967. Of the $60 million prin¬ 
cipal amount of Series 67 certificates 
issued, $42 million remains outstand¬ 
ing. The Series 67 Indenture was filed 
October 30, 1970. 

3. It proposes to issue and sell ap¬ 
proximately $60,000,000 in principal 
amount of General American Trans¬ 
portation Corp. Equipment Trust, 
Series 75, to be issued under an Inden¬ 
ture (“new indenture") which will be 
qualified under the Act. 

4. The indenture dated as of May 15, 
1978, is. and the new indenture will be. 
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secured by a separate lot of identified 
railroad cars, so that should the Bank 
have occasion to proceed against the 
security under one of these trusts, 
such action would not affect the secu¬ 
rity, or the use of any security, under 
any other trust. 

5. The differences in the provision 
of the four indentures are not so likely 
to involve the Bank in a material con¬ 
flict of interest as to make it necessary 
in the public interest or for the protec¬ 
tion of investors to disqualify the 
Bank from acting as Trustee under 
any of the indentures. 

The Company waives notice of hear¬ 
ing and waives hearing and waives any 
and all rights to specify procedures 
under Rule 8(b) of the Commission’s 
Rules of Practice with respect to the 
application. 

The period of notice hereinafter 
specified appears to be reasonable in 
the circumstances. 

For a more detailed account of the 
matters of fact and law asserted, all 
persons are referred to said applica¬ 
tion. which is a public document on 
file in the offices of the Commission at 
500 North Captiol Street NW., Wash¬ 
ington, D.C. 20549. 

Notice is further given that any in¬ 
terested person may, not later than 
May 10, 1978, request in writing that a 
hearing be held on such matter, stat¬ 
ing the nature of his interest, the rea¬ 
sons for such request, and the Issued 
of law of fact raised by such applica¬ 
tion which he desires to controvert, or 
he may request that he be notified if 
the Commission should order a hear¬ 
ing thereon. Any such request should 
be addressed: Secretary, Securities and 
Exchange Commission, Washington, 
D.C. 20549. At any time after said 
date, the Commission may issue on 
order granting the application, upon 
such terms and conditions as the Com¬ 
mission may deem necessary or appro¬ 
priate in the public interest and the 
interest of investors, unless a hearing 
is ordered by the Commission. 

For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority. 

George A Fitzsimmons, 
Secretary . 

[FR Doc. 78-12235 Filed 5-2-78; 8:45 am) 
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[Release No. 20519; 54-258) 

LYKES BROS., INC 

Filing of Plan for Compliant# With Divestitur# 
Order 

April 26 r 1978. 

Notice is hereby given that Lykes 
Bros., Inc. (“Lykes”), P.O. Box 1690, 
Tampa. Fla. 33601, a holding company, 
has filed a plan (“Plan”) pursuant to 
Section 11(e) of the Public Utility 


Holding Company Act of 1935 (“Act”) 
for the divestiture by Lykes of its in¬ 
terest in the common stock of Peoples 
Gas System. Inc. (“Peoples”), a gas 
utility company. All interested persons 
are referred to the Plan, which is sum¬ 
marized below, for a complete descrip¬ 
tion of Lykes* proposals. 

Lykes and its several nonutility sub¬ 
sidiaries are engaged in a diversified 
line of ranch and farm product oper¬ 
ations throughout Florida and in parts 
of Georgia and Texas. The company 
also controls a major commercial bank 
in Florida. Lykes has issued an out¬ 
standing 18,792 shares of common 
stock held by approximately 177 
shareholders. The stock is not actively 
traded. 

In June 1976, Lykes acquired sub¬ 
stantially all of the voting and nonvot¬ 
ing common stocks of Peoples, a retail 
natural gas distribution company in¬ 
corporated in Florida and serving ap¬ 
proximately 124,000 customers in two 
separate areas of that state. Peoples’ 
rates and service are subject to the ju¬ 
risdiction of the Florida Fliblic Service 
Commission. At September 30, 1977, 
Peoples reported net utility plant of 
$35,351,031, and, for the twelve 
months then ended, gross revenues of 
$29,929, 376. 

In anticipation of its acquisition of 
Peoples, Lykes filed with the Commis¬ 
sion a statement under Rule 2 claim¬ 
ing the benefit of an exemption under 
Section 3 (a)(1) of the Act. The Com¬ 
mission terminated Lykes’ exemption 
under Rule 2 on December 22, 1976, 
pursuant to Rule 6, after concluding 
that there was a “substantial ques¬ 
tion” as to Lykes’ entitlement to such 
claimed exemption. In accordance 
with the Commission’s notification, 
Lykes thereupon filed a formal appli¬ 
cation under Section 3(a) for an un¬ 
qualified order of exemption. The 
Commission’s Division of Corporate 
Regulation (“Division”) contested the 
application. The Division and Lykes 
agreed to a stipulated record, and the 
parties filed their opposing briefs. 
(File No. 31-758; Administrative Pro¬ 
ceeding File No. 3-5234). 

After briefing the issues, but before 
a decision on the merits of the case. 
Lykes amended its application to re¬ 
quest a qualified exemption under Sec¬ 
tion 3(a)(1), and to consent to the 
entry of an order under Section 
11(b)(1) directing Lykes to dispose of 
its interest in Peoples. In its Memoran¬ 
dum Opinion and Order of April 6, 
1978, the Commission approved the 
terms of Lykes’ amended application 
and entered the appropriate order 
under Section 11(b)(1) and directed 
Lykes to file a plan for compliance 
with that order as soon as practicable. 
(HCAR No. 20487). Lykes has regis¬ 
tered as a holding company pursuant 
to Section 5(a) of the Act fbr the limit¬ 
ed purpose of complying with the di¬ 


vestiture order under Section 11(b)(1). 
Its Plan for compliance is a voluntary 
plan under Section 11(e). Under the 
Plan, Lykes proposes to distribute to 
its shareholders all of the common 
stock of Peoples now owned by Lykes, 
comprising 1,111,924.53 shares, or ap¬ 
proximately 99%, of all of the issued 
and outstanding common stock of Peo¬ 
ples. In anticipation of the distribu¬ 
tion, the articles of incorpoation of 
Peoples were amended to change Peo¬ 
ples’ voting and nonvoting common 
stock to a single class of voting 
common stock. Peoples’ stock will be 
distributed to Lykes’ shareholders on 
the basis of 59.1701 shares of Peoples 
for each share of Lykes. 

The Plan further provides that no 
more than one-third of the members 
of the board of directors of Peoples (to 
consist initially of six members) may 
serve concurrently as members of the 
board of directors of Lykes; that upon 
the divestiture, there will be no 
common operating officers of Peoples 
and Lykes, with the exception of one 
individual, who will serve as Comptrol¬ 
ler of Lykes and Senior Vice President 
and Comptroller of Peoples; and that, 
with the exceptions noted, no person, 
nor any immediate member of such 
person s family, who has served as an 
officer or director of Lykes or any of 
its subsidiaries, shall be eligible to 
serve in either capacity with Peoples, 
until the expiration of the three year 
period from the date such persons 
ceased to serve with Lykes or any of 
its subsidiaries. 

It is stated that no state or federal 
commission, other than this Commis¬ 
sion, has jurisdiction over the distribu¬ 
tion of Peoples stock in compliance 
with the Commission’s Section 
11(b)(1) order. A statement of the fees 
in connection with the Plan will be 
supplied by amendment. 

Notice is further given that any in¬ 
terested person may, not later than 
May 15, 1978, request in writing that a 
hearing be held on such matter, stat¬ 
ing the nature of his interest, the rea¬ 
sons for such request, and the issues 
of fact or law raised by said Plan 
which he desires to controvert; or he 
may request that he be notified if the 
Commission should order a hearing 
thereon. Any such request should be 
addressed: Secretary, Securities and 
Exchange Commission, Washington, 
D.C. 20549. A copy of such request 
should be served personally or by mail 
upon Lykes at the above-stated ad¬ 
dress, and proof of service (by affida¬ 
vit or, in the case of an attorney at 
law, by certificate) should be filed 
with the request. At any time after 
said date, the Plan, as filed or as it 
may be amended, may be approved in 
the manner provided in Rule 23 of the 
general rules and regulations promul¬ 
gated under the Act, or the Commis¬ 
sion may take such other action as it 
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may deem appropriate. Persons who 
request a hearing or advice as to 
whether a hearing is ordered will re¬ 
ceive any notices and orders issued in 
this matter, including notice of the 
date of the hearing (if ordered) or any 
postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 78-11982 FUed 5-2-78; 8:45 ami 


[ 8010 - 1 ] 

[Release No. 20517; 70-6154) 

MIDDLE SOUTH UTILITIES, INC. AND 
LOUISIANA POWER & LIGHT CO. 

Proposal by Subsidiary Company To Issue and 
Sell Common Stock to Holding Company 

April 26, 1978. 

Notice is hereby given that Middle 
South Utilities. Inc. ("Middle South"), 
225 Baronne Street, New Orleans, La. 
70112, a registered holding company, 
and its electric utility subsidiary com¬ 
pany, Louisiana Power & Light Co. 
("Louisiana"), 142 Delaronde Street, 
New Orleans, La. 70174, have filed an 
application-declaration with this Com¬ 
mission pursuant to the Public Utility 
Holding Company Act of 1935 ("Act"), 
designating Sections 6(a), 7. 9(a), 10, 
and 12(f) of the Act and Rule 43 pro¬ 
mulgated thereunder as applicable to 
the proposed transaction. All interest¬ 
ed persons are referred to the applica¬ 
tion-declaration. which is summarized 
below, for a complete statement of the 
proposed transaction. 

Louisiana proposes to issue and sell 
to Middle South, and Middle South 
proposes to acquire 3,788,000 addition¬ 
al shares of its presently authorized 
but unissued common stock, no par 
value, for an agregate cash purchase 
price of $25,000,000. Louisiana present¬ 
ly has outstanding 46,200.000 shares of 
common stock, no par value, having an 
aggregate stated value on its books of 
$303,900,000, all of which shares are 
owned by Middle South. Louisiana in¬ 
tends to apply the proceeds of such 
sale to the payment of short-term in¬ 
debtedness incurred for the partial fi¬ 
nancing of Louisiana’s construction 
program, estimated at $206,800,000 for 
1978, and for other corporate pur¬ 
poses. 

Louisiana and Middle South believe 
it is preferable for sales of the new 
common stock to be timed to coincide 
with Louisiana’s cash needs from time 
to time, which are primarily deter¬ 
mined by the nature and pace of its 
construction program. Accordingly. 
Louisiana and Middle South have re¬ 
quested that the Commission’s order 
permit the sale of the new common 
stock to occur from time to time at 


any time through and including De¬ 
cember 31, 1978, in increments to be 
determined by Louisiana and Middle 
South. 

It is stated that no special or sepa¬ 
rate expenses are anticipated in con¬ 
nection with the proposed transaction 
except for the filing fee paid to this 
Commission and for legal fees estimat¬ 
ed at $2,000. It is further stated that 
no state commission and no federal 
commission, other than this Commis¬ 
sion, has jurisdiction over the pro¬ 
posed transaction. 

Notice is further given that any in¬ 
terested person may, not later than 
May 25, 1978, request in writing that a 
hearing be held on such matter, stat¬ 
ing the nature of his Interest, the rea¬ 
sons for such request, and the issues 
of fact or law raised by the .filing 
which he desires to controvert; or he 
may request that he be notified if the 
Commission should order a hearing 
thereon. Any such request should be 
addressed: Secretary, Securities and 
Exchange Commission, Washington, 
D.C. 20549. A copy of such request 
should be served personally or by mail 
upon the applicants-declarants at the 
above stated addresses, and proof of 
service (by affidavit or. in case of an 
attorney at law, by certificate) should 
be filed with the request. At any time 
after said date, the application-decla¬ 
ration. as filed or as it may be amend¬ 
ed, may be granted and permitted to 
become effective as provided in rule 23 
of the general rules and regulations 
promulgated under the Act, or the 
Commission may grant exemption 
from such rules as provided in Rules 
20(a) and 100 thereof or take such 
other action as it may deem appropri¬ 
ate. Persons who request a hearing or 
advice as to whether a hearing is or¬ 
dered will receive any notices or orders 
issued in this matter, including the 
date of the hearing (if ordered) and 
any postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 78-11983 FUed 5-2-78; 8:45 am) 


[ 8010 - 01 ] 

[Release No. 34-14689; FUe No. SR-NYSE- 
78-20] 

NEW YORK STOCK EXCHANGE, INC 

SalMUgolatory Organization!; Propoied Rule 
Change 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78(b)(1), as amended by Pub. L. 
No. 94-29, 16 (June 4, 1975), notice is 
hereby given that on March 23, 1978, 
the above-mentioned self-regulatory 
organization filed with the Securities 


and Exchange Commission a proposed 
rule change as follows: 

Exchange’s Statement of the Terms 

of Substance of the Proposed Rule 

Change 

The rule as proposed to be amended 
would essentially retain existing re¬ 
quirements regarding training and ex¬ 
amination but would add a new flexi¬ 
bility in accommodating the needs of 
registered representatives who intend 
to limit their activities to such special¬ 
ized areas as investment company se¬ 
curities and variable contracts, real 
estate securities, and direct participa¬ 
tion programs. Accordingly, such per¬ 
sons would qualify in accordance with 
the functions they will perform and 
the services they will afford. The rule 
contemplates acceptance of qualifica¬ 
tion requirements imposed by other 
(self) regulatory bodies. 

Text of Proposed Rule Change 

The text of Rule 345.15 as proposed 
to be amended is attached as Exhibit 
1-A. 

Exchange’s Statement of the Purpose 
of the Proposed Rule Change 

The purpose of the proposed change 
is to permit registered representatives 
to qualify with the Exchange in accor¬ 
dance with their activities and func¬ 
tions. The proposed Rule change is in 
harmony with the approach reflected 
in proposed SEC Rule 15b7-l under 
the Exchange Act. Among specialized 
activities to be recognized are: invest¬ 
ment company securities and variable 
contracts, real estate securities, and 
direct participation programs. In order 
to accommodate future developments, 
the Rule anticipates recognition for 
other specializations, subject to appro¬ 
priate qualification. The provisions 
proposed for deletion are either redun¬ 
dant or unnecessary in light of the 
proposed revised language. 

The proposed rule would continue 
the concept of a registered representa¬ 
tive who would be qualified to solicit 
the sale or purchase of all securities or 
other similar instruments. The usual 
training requirement for such regis¬ 
tered representative candidate, with¬ 
out actual experience, would continue 
to be four months after which passing 
a qualification examination acceptable 
to the Exchange is required. 

Registered Representative candi¬ 
dates w f ho intend to engage solely in 
specialized activities must qualify by 
meeting such training and examina¬ 
tion requirements acceptable to the 
Exchange for the specific security or 
financial service involved. The Rule 
envisions the acceptance of qualifica¬ 
tion requirements imposed by other 
(self) regulatory bodies and retains 
the language in the existing Rule con¬ 
cerning training and examination 
waivers. 
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Exchange’s Statement of the Basis 

Under the Act for Proposed Rule 

Change 

(i) The proposed rule change gives 
the Exchange the capacity to carry 
out the purposes of the Act set forth 
in sections 6(c)(3)(A) and 6(c)(3)(B) 
which deal with standards of training, 
experience and competence. Addition¬ 
ally, the proposed rule change is in¬ 
tended to accord with Proposed SEC 
Rule 15b7-l which permits qualifica¬ 
tion in accordance with specialized 
functions. 

(ii) The proposed rule change will 
have the effect of widening opportuni¬ 
ties for access by persons desiring to 
become associated with a member or¬ 
ganization. 

(iii) Not applicable. 

(iv) Not applicable. 

(v) The proposed rule is consistent 
with the Exchange’s obligation to pro¬ 
mote just and equitable principles of 
trade in that it will bring salespersons 
in specialized areas under the supervi¬ 
sory umbrella of Exchange standards. 
The proposed rule fosters cooperation 
and coordination with others engaged 
in regulation in that favorable consid¬ 
eration will be given to the training 
and/or examination requirements or 
practices of other (self) regulatory 
bodies, in lieu of those imposed by the 
Exchange. 

The proposed rule removes impedi¬ 
ments to and will aid in perfecting the 
mechanism of a free and open market 
and a national market system by the 
recognition of specialized functions 
presently permissible under NASD 
provisions and contemplated by pro¬ 
posed SEC Rule 15b7-l. 

* The protection of investors and of 
the public interest will be furthered by 
the proposed rule change in that these 
persons will be regulated under the 
high standards of conduct already set 
forth in the Exchange's rules. 

(vi) Once registered, all persons to 
whom the Rule is applicable become 
subject to the Exchange's jurisdiction 
to impose discipline for violation of 
the provisions of the Act, the rules or 
regulations thereunder and the Con¬ 
stitution and Rules of the Exchange. 

(vii) Not applicable. 

(viii) Not applicable. 

Comments Received from Members, 

Participants or Others on Pro¬ 
posed Rule Change 

While comments were not solicited 
in regard to this proposal, E. P. 
Hutton & Co., Inc. made a formal re¬ 
quest that the Exchange adopt a 
change such as is now proposed to set 
different qualifications for persons 
who would engage solely in a special¬ 
ized area. 

Burden on Competition 

This proposal will not impose any 
burden on competition and is likely to 


diminish any burden which would 
exist were the Exchange not to recog¬ 
nize specialized functions. 

On or before June 7, 1978, or within 
such longer period (i) as the Commis¬ 
sion may designate up to 90 days of 
such date if it finds such longer period 
to be appropriate and publishes its 
reasons for so finding or (ii) as to 
which the above-mentioned self-regu¬ 
latory organization consents, the Com¬ 
mission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to deter¬ 
mine whether the proposed rule 
change should be disapproved. 

Interested persons are invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file 6 copies thereof with 
the Secretary of the Commission, Se¬ 
curities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street NW., Washington D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before May 
24, 1978. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

April 20, 1978. 

New language italicized. Deleted 
language in [brackets]. 

Exhibit 1-A 

Rule 345.15 As Proposed To Be 
Amended 

.15 Acceptability. 

(J) Each registered representative* 
whatever the nature or extent of his 
activity , must qualify by meeting the 
training requirement and by passing a 
qualification examination acceptable 
to the Exchange. 

(2) Applications for registered repre¬ 
sentative candidates will be consid¬ 
ered by the Exchange for those duly 
qualified persons whose activities are 
limited solely to the solicitation of the 
sale or purchase of: investment compa¬ 
ny securities and variable contracts, 
real estate securities, and direct par¬ 
ticipation programs. 

(3) Additionally, the Exchange will 
consider applications for registered 
representative candidates engaged in 
limited activities other than those enu¬ 
merated in (2) above. 


( 4 ) (a) [Training—3 The usual re¬ 
quirement for training candidates 
without previous actual experience is 
four months. The training period may 
be reduced or waived by the Exchange 
if the candidate for registration has 
had some previous actual experience 
in the securities business as a principal 
or employee, or in a closely allied field 
(such as a bank trust officer). 

[Examinations—Near the close of 
the training period, candidates for reg¬ 
istration are normally required to pass 
a qualifying Exchange examination. A 
Study Outline for Registration Exami¬ 
nation describes the qualifying exami¬ 
nation in detail. The work of most reg¬ 
istered representatives demands a 
depth of knowledge of corporate secu¬ 
rities especially stocks. The examina¬ 
tion is designed to meet this demand. 
It tests on a broad range of securities 
knowledge, and in depth on corporate 
stocks. 

Any individuals who are engaged in 
the solicitation or handling of business 
in, or the sale of, commodities future 
contracts must demonstrate their com¬ 
petency by satisfying a solicitors ex¬ 
amination requirement of a national 
commodities exchange, which exami¬ 
nation is acceptable to the New York 
Stock Exchange. Any individual en¬ 
gaged in the purchase or sale of securi¬ 
ties, or other similar instruments for 
the account of his employer must 
demonstrate his competency by satis¬ 
fying an examination requirement ac¬ 
ceptable to the New York Stock Ex¬ 
change. 

(See Rule 342.13 Para. 2342.13 for ex¬ 
amination requirements of supervi¬ 
sors).] 

(b) If the candidate is advanced in 
years, or suffers from a physical infir¬ 
mity or health condition which might 
be seriously aggravated by a required 
examination, the examination require¬ 
ment may be waived at the discretion 
of the Exchange: Provided, The firm 
certified that the candidate has been 
adequately trained. 

(See Rule 342.13 Para. 2342.13 for ex¬ 
amination requirements of supervi¬ 
sors .) 

(c) Consideration will also be given 
to the training and/or examination re¬ 
quirements or practices of other ( self) 
regulatory bodies , and satisfaction of 
such requirements may be accepted by 
the Exchange in lieu of those imposed 
by it 

(5) Individuals who are engaged in 
the solicitation or handling of busi¬ 
ness in, or the sale of, commodities fu¬ 
tures contracts must demonstrate their 
competency by satisfying a solicitors 
examination requirement of a nation¬ 
al commodities exchange, which ex¬ 
amination is acceptable to the Ex¬ 
change. Individuals engaged in the 
purchase or sale of securities, or other 
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at the hearing, if ordered. In addition, 
any interested person may submit his 
views or any additional facts bearing 
on the said applications by means of a 
letter addressed to the Secretary. Se¬ 
curities and Exchange Commission, 
Washington, D.C. 20549, not later 
than the date specified. If no one re¬ 
quests a hearing with respect to the 
particular applications, such applic- 
tions will be determined by order of 
the Commission on the basis of the 
facts therein and other information 
contained in the official files of the 
Commission pertaining thereto. 

For the Commission, by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc. 78-11984 Filed 5-2-78; 8:45 am] 


[ 8025 - 01 ] 

SMALL BUSINESS ADMINISTRATION 

[Declaration of Disaster Loan Area No. 

1462) 

ARKANSAS 

Declaration of Ditatter Loan Area 

Lonoke County and adjacent coun¬ 
ties within the State of Arkansas con¬ 
stitute a disaster area as a result of 
damage caused by a Tornado which 
occurred on April 11, 1978. Eligible 
persons, firms, and organizations may 
file applications for loans for physical 
damage until the close of business on 
June 26. 1978, and for economic injury 
until the close of business on January 
26. 1978, at: 

Small Business Administration, District 

Office, 611 Gaines Street, Suite 900, Little 

Rock. Ark. 72201, 


[ 8025 - 01 ] 

[License No. 01/01-0289] 

CAPITAL ASSISTANCE CORP. OF 
CONNECTICUT 

Ittuanca of Liconto to Operate at a Small 
Business Investment Company 

On March 13, 1978, a notice was pub¬ 
lished in the Federal Register that 
Capital Assistance Corp. of Connecti¬ 
cut, 33 Brook Street, West Hartford, 
Conn. 06110, had filed an application 
with the Small Business Administra¬ 
tion (SBA) pursuant to section 107.102 
of the regulations governing small 
business investment companies (13 
CFR 107.102 (1977)) for a license to 
operate as a small business investment 
company. 

Interested parties were given until 
the close of business on March 28, 
1978, to submit written comments on 
the application to the SBA. 

Notice is hereby given that no writ¬ 
ten comments were received, and 
having considered the application and 
all other pertinent information, the 
SBA approved the issuance of License 
No. 01/01-0289 on April 24. 1978, to 
Capital Assistance Corp. of Connecti¬ 
cut pursuant to section 301(c) of the 
Small Business Investment Act of 
1958, as amended. 

(Catalogue of Federal Domestic Assistance 
Program No. 59.011 Small Business Invest¬ 
ment Companies.) 

Dated: April 25, 1978. 

Peter F. McNeish, 
Deputy Associate Administrator 
for Investment. 

[FR Doc. 78-12061 Filed 5-2-78; 8:45 am] 


[ 8025 - 01 ] 

[Amendment No.; Declaration of Disaster 
Loan Area No. 1413] 

KANSAS 


similar instruments for the account of 
their employer must demonstrate their 
competency by satisfying an examina¬ 
tion requirement acceptable to the Ex¬ 
change. 

[FR Doc. 78-11986 Filed 5-2-78; 8:45 am] 


[ 8010 - 01 ] 

[Release No. 14705) 

PACIFIC STOCK EXCHANGE, INC. 

Applications for Unlisted Trading Privileges 
and of Opportunity for Hearing 

April 26. 1978. 

The Pacific Stock Exchange, Inc. 
(“PSE”) has filed applications with 
the Securities and Exchange Commis¬ 
sion pursuant to section 12(f)(1)(C) of 
the Securities Exchange Act of 1934 
(the “Act”) and Rule 12f-l thereunder 
for unlisted trading privileges in the 
securities of the companies as set 
forth below, which securities are regis¬ 
tered with the Commission pursuant 
to Section 12 of the Act or which 
would be required to be so registered 
except for the exemption from regis¬ 
tration provided in subsection 
(g)(2)(B) or (g)(2)(G) of section 12. 1 

United Canso Oil Sc Gas, Ltd., common 

stock. $1 par value (Canadian). File No. 7- 

5022. 

Canada Southern Petroleum. Ltd., common 

stock. $1 par value (Canadian). File No. 7- 

5023. 

United Canso Oil & Gas, Ltd. and 
Canada Southern Petroleum, Ltd. are 
currently listed on the PSE and the 
Boston Stock Exchange, Inc. (“BSE”). 
These companies have filed applica¬ 
tions to withdraw from listing and reg¬ 
istration on the PSE and BSE, which 
applications are currently pending 
before the Securities and Exchange 
Commission. 

Upon receipt of a request, on or 
before May 23. 1978, from any inter¬ 
ested person, the Commission will de¬ 
termine w r hether the applications with 
respect to the companies named shall 
be set down for hearing. Any such re¬ 
quest should include a brief statement 
as to the title of the security in which 
the person is interested, the nature of 
his interest in making the request, and 
the position which he proposes to take 


or other locally announced locations. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: April 26, 1978. 

Patricia M. Cloherty. 
Acting Administrator. 
[FR Doc. 78-12055 Filed 5-2-78; 8:45 am) 


Declaration of Disaster Loan Area 

The above numbered declaration 
(see 43 FR 2966), amendment No. 1 

(see 43 FR 4892), amendment No. 2 

(see 43 FR 8604), amendment No. 3 

(see 43 FR 12140), and amendment No. 
4 (see 43 FR 16232), are amended by 
adding the following county: 


‘These are not the first applications for 
unlisted trading privileges pursuant to sec¬ 
tion 12(fXlXC) of the Act to be fUed with 
the Commission. The Commission currently 
has pending before it a PSE application for 
unlisted trading privileges pursuant to sec¬ 
tion 12(f)(1)(C) in the common stock of Pa¬ 
cific Resources. Inc. (File No. 7-4933). 


County Natural disasters) Dates 


Leavenworth.—. Drought conditions In the north one-third of Jan. 1 to Sept. 30. 1977. 

the county. 

Do-—........ Excessive rainfall in two-thirds of the county June 20 to Nov. 30.1977. 
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and adjacent counties within the State 
of Kansas due to natural disasters as 
indicated. All other information re¬ 
mains the same; i.e., the termination 
date for filing applications for phys¬ 
ical damage is close of business on 
August 31, 1978, and for economic 
injury until close of business on No¬ 
vember 30, 1978. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: April 22. 1978. 

A. Vernon Weaver, 
Administrator . 

[FR Doc. 78-12056 Filed 5-2-78; 8:45 am) 


[ 8025 - 01 ] 

(License No. 04/04-0137] 

LaBARON CAPITAL CORP. 

Application for License at a Small Business 
Investment Company (SBIC) 

Notice is hereby given of the filing 
of an application with the Small Busi¬ 
ness Administration (SBA), pursuant 
to section 107.102 of the regulations 
(13 CFR 107.102 (1977)), under the 
name of LaBaron Capital Corp., 4900 
Bayou Boulevard, Suite 106, Pensaco¬ 
la, Fla. 32503, for a license to operate 
in the State of Florida as a Small Busi¬ 
ness Investment Company (SBIC) 
under the provisions of the Small 
Business Investment Act of 1958 (Act), 
as amended (15 U.S.C. 661 et seq.). 

The proposed officers, directors, and 
major stockholders are as follows: 

Roy Hess, Chairman of the Board and 
President. 4900 Bayou Boulevard, Suite 
106, Pensacola, Fla. 32503. 

Edward K. Edwards. Vice President and Di¬ 
rector. 4900 Bayou Boulevard, Suite 106, 
Pensacola, Fla. 32503. 

Malcolm K. Pfeiffer. Secretary and Treasur¬ 
er, 4900 Bayou Boulevard. Suite 106, Pen¬ 
sacola, Fla. 32503. 

James R. Redmond, Vice President and Di¬ 
rector. 4900 Bayou Boulevard. Suite 106, 
Pensacola, Fla. 32503. 

Charles S. Liberis, Director and General 
Counsel, 4900 Bayou Boulevard, Suite 106, 
Pensacola, Fla. 32503. 

The Applicant will begin operations 
with a capitalization of $525,000 which 
will be a source of long-term loans and 
equity investments for qualified small 
business concerns. 

The Applicant will conduct its oper¬ 
ations principally within a 200 mile 
radius of the city of Pensacola, Fla., 


and in other areas within the United 
States of America and its territories 
and possessions as may from time to 
time be approved by the SBA as its op¬ 
erating territory. 

Matters involved in SBA’s consider¬ 
ation of the application include the 
general business reputation and char¬ 
acter of the proposed owners and man¬ 
agement, including adequate profit¬ 
ability and financial soundness in ac¬ 
cordance with the Act and regulations. 

Notice is further given that any in¬ 
terested person may, not later than 
fifteen (15) days from the date of pub¬ 
lication of this notice, submit written 
comments on the proposed company 
to the Deputy Associate Administrator 
for Investment, Small Business Ad¬ 
ministration, 1441 L Street NW., 
Washington, D.C. 20416. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies.) 

Dated: April 27, 1978. 

Peter F. McNkish, 
Deputy Associate Administrator 
for Investment 

[FR Doc. 78-12063 FUed 5-2-78; 8:45 am] 


[ 8025 - 01 ] 

[Amendment No. 4; Declaration of Disaster 
Loan Area No. 1407] 

MICHIGAN 

Declaration of Disaster Loan Area 

The above numbered Declaration 
(See 42 FR 61347), Amendment No. 1 
(See 42 FR 634510), Amendment No. 2 
(See 43 FR 8605), and Amendment No. 
3 (See 43 FR 16233) are amended by 
adding the following counties: 


and adjacent counties within the State 
of Michigan as a result of natural di¬ 
saster as indicated and the time for 
filing applications for physical damage 
until the close of business on Septem¬ 
ber 29. 1978, and for economic injury 
until the close of business on Decem¬ 
ber 29. 1978. Amendment No. 3 and 
No. 4 have the same termination 
dates. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Date: April 21, 1978. 

A. Vernon Weaver, 
Administrator. 

[FR Doc. 78-12057 FUed 5-2-78; 8:45] 


[ 8025 - 01 ] 

[Amendment No. 2; Declaration of Disaster 
Loan Area No. 1453] 

NEBRASKA 

Declaration of Disaster Loan Area 

The above numbered declaration 
(see 43 FR 14368) and amendment No. 
1 (see 43 FR 16584) are amended in ac¬ 
cordance with the President’s declara¬ 
tion of March 24, 1978, to include 
Knox and Pierce. The Small Business 
Administration will accept applica¬ 
tions for disaster relief loans from di¬ 
saster victims in the above-named 
counties and adjacent counties within 
the State. The termination date for 
filing applications for physical damage 
is extended to the close of business on 
June 12, 1978, and for economic injury 
the close of business on January 12, 
1979. 


County 

Natural disasters) 

Dates 

Emmet ..... 

Do . 

Drought ... . ._........ . 

..Excessive rainfall..... 

May 1. 1977 to July 6, 1977 
July 7, 1977 to Nov. 30, 

1977 

Tv ftlkfLRltA 

. Drought (crop srfLvnp started with ground low 

Do. 

due to 1976 drought). 

. Late spring frost .. 

Mny 7, 1977, May 9. 1977. 
June 3.1977. and June 9. 
1977 

April 1. 1977 to July 18. 
1977 

July 19. 1977 to October 

21. 1977 

May 1,1977 to July 31, 

1977 

April 1.1977 to July 31. 
1977 

August 1. 1977 to August 

31. 1977 

Do ___ 

......... Drought ..... 

Do . .. 

Luce . 

Excessive rain ...... 

_ Drought......... 

Mackinac . 


Do .... 

Excessive rain. ...... 
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(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: April 22, 1978. 

A. Vernon Weaver, 
Administrator. 
[FR Doc. 78-12058 Filed 5-2-78; 8:45 am] 


[ 8025 - 01 ] 

NEW COURT VENTURES, INC. 

[Proposed License No. 02/02-0349] 

Application for a License to Operoto as a 
Small Business Investment Company 

An application for a license to oper¬ 
ate as a Small Business Investment 
Company under the Small Business 
Investment Act of 1958, as amended 
(Act) (15 U.S.C. 661 et seq.), has been 
filed by New Court Ventures, Inc. (the 
Applicant), with the Small Business 
Administration (SBA) pursuant to 13 
CFR 107.102. 

The applicant with its principal 
place of business at One Rockefeller 
Plaza, New York, 10020, will begin op¬ 
erations with $500,000 of paid-in cap¬ 
ital and surplus. The applicant will be 
the wholly owned subsidiary of New 
Court Private Equity Fund, Inc. 
(NCPEF), a closed-end investment 
company with 37 beneficial owners. 
The securities sold to NCPEF by the 
licensee will account for one percent 
of NCPEF’s assets. NCPEF will also 
manage the applicant. 

The officers and directors of the ap¬ 
plicant will be as follows: 

John P. Blrkelund, Chairman of the Board. 
Director. 1020 Fifth Avenue, New York. 
N.Y. 10028. 

Charles L. Lea. Jr., President, Director. 77 
Park Avenue. Greenwich, Conn. 06830. 
George F. Dlnneen, Senior Vice President, 
Director. 20 Club Drive, Summit, N.J. 
07901. 

Francis X. Driscoll, Senior Vice President. 
Director, 8 Hansen Lane. Huntington Sta¬ 
tion. NY. 11746. 

Charles T. Sager, Vice President. Director, 
15 West 72d Street. Apartment No. 4C. 
New York. N.Y. 10020. 

Albert S. Gluck, Secretary, Treasurer Direc¬ 
tor. 60 East End Avenue, New York. N.Y. 
10028. 

The above individuals have exten¬ 
sive experience in the venture capital 
field. They are also officers of NCPEF 
and New Court Securities, Inc. (NCS). 
The applicant will use office space fur¬ 
nished at no cost by NCS which will 
also serve as the applicant’s invest¬ 
ment advisor. 

Officers of the applicant propose to 
become members of the board of direc¬ 
tors of small concerns in which the ap¬ 
plicant may invest. It will be the gen¬ 
eral policy of the applicant to work 
closely with its clients. 

Matters involved in SBA’s consider¬ 
ation of the applicant include the gen¬ 
eral business reputation and character 
of the proposed owners and manage¬ 


ment, and the probability of successful 
operation of the applicant under their 
management, including adequate prof¬ 
itability and financial soundness, in 
accordance with the Act and the SBA 
rules and regulations. 

The applicant will conduct its busi¬ 
ness primarily in New York City. The 
applicant intends to provide a source 
of equity (rather than collateral) ori¬ 
ented financing for small concerns. 
The early investments of the licensee 
will often be in convertible debt in¬ 
struments which will provide current 
income while maintaining a potential 
equity interest. 

Any person may, on or before (15 
days from the date of this notice), 
submit to SBA written comments on 
the proposed Licensee. Any such com-* 
munications should be addressed to 
the Deputy Associate Administrator 
for Investment. Small Business Ad¬ 
ministration, 1441 L Street NW., 
Washington. D.C. 20416. 

A copy of this notice shall be pub¬ 
lished in a newspaper of general circu¬ 
lation in New York City. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies.) 

Dated: April 28, 1978. 

Peter F. McNeish, 
Deputy Associate Administrator 
for Investment 

CFR Doc. 78-12062 Filed 5-2-78: 8:45 am] 


[ 8025 - 01 ] 

[Declaration of Disaster Loan Area No. 
1460] 

NORTH DAKOTA 
Declaration of Ditaster Loan Area 

As a result of the President’s major 
disaster declaration, I find that 
Adams, Billings, Bowman. Burleigh, 
Cass. Dickey, Dunn, Emmons, Golden 
Valley, Grand Forks, Grant, Het¬ 
tinger. La Moure, Logan, McIntosh, 
Mercer, Morton, Pembina, Richland. 
Sioux, Slope. Stark, Traill, and Walsh 
Counties constitute a disaster area be¬ 
cause of damage resulting from severe 
storms, ice jams, snowmelt, and flood¬ 
ing beginning about March 11, 1978. 
The Small Business Administration 
will accept applications for disaster 
relief loans from disaster victims 
within the above-named counties and 
adjacent counties within the State of 
North Dakota. Eligible persons, firms, 
and organizations may file applica¬ 
tions for loans for physical damage 
until the close of business on June 16, 

1978, and for economic injury until 
the close of business on January 17, 

1979, at: 

Small Business Administration, District 
Office, Federal Office Budding, Room 218, 
653 Second Avenue North, Fargo, N. Dak. 
58102. 


or other locally announced locations. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: April 22, 1978. 

A. Vernon Weaver, 
Administrator. 
[FR Doc. 78-12059 Filed 5-2-78; 8:45 am] 


[ 8025 - 01 ] 

[Declaration of Disaster Loan Area No. 
1458] 

RHODE ISLAND 

Declaration of DUatter Loan Area 

The area of 38, 42. 44, 46, and 48 
High Street in the town of Westerly, 
Washington County, R.I., constitutes 
a disaster area because of damage re¬ 
sulting from a fire which occurred on 
March 26. 1978. Eligible persons, 

firms, and organizations may file ap¬ 
plications for loans for physical 
damage until the close of business on 
June 22, 1978, and for economic injury 
until the close of business on January 
22. 1979, at: 

Small Business Administration. District 
Office, 57 Eddy Street. Providence, R.I. 
02903. 

or other locally announced locations. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: April 22, 1978. 

A. Vernon Weaver, 
Administrator. 
£FR Doc. 78-12060 Filed 5-2-78; 8:45 am] 


[ 4710 - 07 ] 

DEPARTMENT OF STATE 

[Public Notice CM-8/52] 

SHIPPING COORDINATING COMMITTEE, SUB¬ 
COMMITTEE ON SAFETY OF LIFE AT SEA 

Meeting 

The working group on international 
multimodal transport and containers 
of the Subcommittee on Safety of Life 
at Sea, a subcommittee of the Ship¬ 
ping Coordinating Committee, will 
hold an open meeting from 9:30 a.m. 
to 5 p.m., on Wednesday, June 7, 1978, 
in room 9232 of the Department of 
Transportation, 400 Seventh Street 
SW., Washington, D.C. The meeting 
will be open to the public. 

The purpose of the meeting is to dis¬ 
cuss matters germane to multimodal 
transport and containers. The follow¬ 
ing specific issues will be addressed in 
the order indicated: 

Discussion of preparations for June in¬ 
tercession al OECD meeting of the Intergov¬ 
ernmental Preparatory Group on Interna¬ 
tional Multimodal Transport; 

Discussion of regulations for the Interna¬ 
tional Convention on Safe Containers 
(CSC); 


FEDERAL REGISTER, VOL 43, NO. 86-WEDNESDAY, MAY 3, 1978 










19094 


NOTICES 


Briefing on present U.S. status regarding 
TIR Convention. 1975, and Customs Con¬ 
vention on Containers, 1972; 

Discussion of the following matters as ad¬ 
dressed by the ECE, Group of Rapporteurs 
on Container Transport; 

Proposed Convention on Container Stan¬ 
dards International Multimodal Transport 
International Convention on Safe Contain¬ 
ers (CSC); 

Hamburg Conference (March 1978), on 
Maritime Bill of Lading; 

Discussion of preparations for the 19th 
IMCO Subcommittee on Containers and 
Cargoes, July 24-28, London. 

Necessary documents will be distrib¬ 
uted as early as possible. 

Any Questions concerning this meet¬ 
ing should be directed to Mr. Richard 
E. Johe, Department of State, 202- 
632-1313. 

Comments from the public will be 
welcomed. 

Dated: April 25. 1978. 

Richard K. Bank, 
Chairman, Shipping 
Coordinating Committee . 

CFR Doc. 78-11940 Piled 5-2-78; 8:45 ami 


[ 4830 - 01 ] 

DEPARTMENT OF THE TREASURY 

Infernal Revenue Service 

PUBLIC INSPECTION OF WRITTEN 
DETERMINATIONS 

Intention to Disclose 

AGENCY: Internal Revenue Service, 
Treasury, 

ACTION: Notice of intention to dis¬ 
close. 

SUMMARY: This document provides 
notice that the Service intends to 
make open to public inspection certain 
written determinations. This notice 
also explains how any person may de¬ 
termine whether any of the described 
wTitten determinations pertain to that 
person, and explains the procedures 
that person may follow if there is dis¬ 
agreement regarding the proposed de¬ 
letions. 

DATES: Persons wanting to find out 
whether their particular written deter¬ 
minations are among those to be made 
open to public inspection pursuant to 
this notice are requested to contact 
the Service by May 18. 1978. 

Requests for additional deletions 
must be submitted by June 7, 1978. A 
petition in the United States Tax 
Court must be filed by July 18, 1978. 
Except for the disputed portion of any 
document that is the subject of an 
action brought in the United States 
Tax Court, the written determinations 
described in this notice will be made 
open to public inspection on August 
28. 1978. 

ADDRESS: Any questions or corre¬ 
spondence regarding this notice 


should be sent to: Internal Revenue 
Service, Attention: T:FP:R, Ben 
Franklin Station, P.O. Box 7604, 
Washington, D.C. 20044. 

FOR FURTHER INFORMATION 
CONTACT: 

George E. Freeland of the Rulings 

Disclosure Branch, Tax Forms and 

Publications Division, Office of the 

Assistant Commissioner, Technical, 

202-566-4378 or 202-566-6272. 

SUPPLEMENTARY INFORMATION: 
Section 6110(h) of the Internal Rev¬ 
enue Code of 1954 provides that cer¬ 
tain written determinations (letter rul¬ 
ings and technical advice memoranda) 
issued in response to requests submit¬ 
ted before November 1, 1978, shall be 
open to public inspection. Accordingly, 
the Service is preparing to open to 
public inspection the written determi¬ 
nations issued after December 31, 
1953, but before January 1, 1968, clas¬ 
sified as reference and that originated 
in the Individual Tax Division, Office 
of the Assistant Commissioner (Tech¬ 
nical), or predecessor divisions, and 
that involve issues falling within the 
jurisdiction of that Division. A written 
determination classified as reference is 
one the Commissioner has determined 
to have significant reference value. 

Issues falling within the jurisdiction 
of the Individual Tax Division are 
those involving: 

(a) Income taxes of noncorporate taxpay¬ 
ers (including individuals, partnerships, es¬ 
tates and trusts); 

(b) Political organizations under section 
527 of the Internal Revenue Code (except 
section 527(f)); 

(c) Employment taxes and taxes on self- 
employment income; 

(d) Estate, gift, and certain excise taxes; 

(e) Procedure and administrative provi¬ 
sions of the Internal Revenue Code, except 
those specifically applicable to employee 
plans, exempt organizations, and actuarial 
determinations. 

The Division also has jurisdiction 
over issues involving both noncorpor¬ 
ate and corporate taxpayers with re¬ 
spect to: 

(f) Charitable contributions; tenant-stock¬ 
holders of cooperative housing corporations; 

(g) Employee stock option and stock pur¬ 
chase plans; 

(h) Real estate investment trusts; 

(i) Election of certain small business cor¬ 
porations as to tax status and related mat¬ 
ters, except the rules relating to certain 
qualified pension plans. The Division does 
not have jurisdiction over issues Involving 
excise taxes under Chapters 42 and 43 of 
the Internal Revenue Code, nor did it issue 
written determinations prior to October 1, 
1973, involving Interest Equalization Tax. 

The Division is composed of three 
Branches: Individual Income Tax 
Branch (T:I:I); Estate and Gift Tax 
Branch (T:I:EG); and Wage, Excise 
and Administrative Provisions Branch 
(T:I:WEA). All reference written de¬ 
terminations issued during the pre¬ 


scribed time periods discussed in this 
notice and originating in these 
branches or predecessor branches are 
intended to be within the scope of this 
notice. 

Deletions 

Section 6110(c) of the Code requires 
the Internal Revenue Service to delete 
certain information from the docu¬ 
ments described in this notice. The 
Service intends to delete names, ad¬ 
dresses, and taxpayer identifying num¬ 
bers, and will also attempt to recog¬ 
nize and delete other identifying de¬ 
tails, trade secrets, and the other in¬ 
formation described in section 6110(c), 
before making the written determina¬ 
tion open to public inspection. 

Persons to whom the written deter¬ 
minations described in this notice per¬ 
tain (or successors in interest, execu¬ 
tors, or authorized representatives of 
these persons) may contact the Inter¬ 
nal Revenue Service to find out 
whether their particular written deter¬ 
minations are among those to be made 
open to public inspection pursuant to 
this notice. These persons may request 
a copy of their written determinations 
with the proposed deletions indicated. 
Such requests should be submitted by 
May 18, 1978. Such requests must indi¬ 
cate the specific name of the party to 
which the written determination per¬ 
tains, for example, a corporation 
acting on behalf of one or more sub¬ 
sidiaries must indicate the name of 
such subsidiary or subsidiaries. If such 
a person disagrees with the proposed 
deletions, that person may indicate 
any additional information that 
person believes should be deleted. Any 
request for additional deletions must 
be submitted by June 7, 1978, and 
must include a statement indicating 
which of the exemptions provided in 
section 6110(c) of the Code is applica¬ 
ble to each additional deletion request¬ 
ed. If the Service feels it cannot make 
any or all of the additional deletions 
requested, the Service will so advise 
the requester. The requester will then 
have the right to. file a petition in the 
United States Tax Court. This petition 
must be filed by July 18,1978. 

Additional Disclosure 

After the deleted copy of a written 
determination is made open to public 
inspection in the National Office 
Reading Room, any person may re¬ 
quest the Service to make additional 
portions of the written determination 
open to public inspection. If the Ser¬ 
vice receives a request that involves 
disclosure of names, addresses, or tax¬ 
payer identifying numbers, the Service 
will deny the request. If the request 
involves disclosure of anything other 
than names, addresses, or taxpayer 
identifying numbers, the Service will 
contact the person to whom the writ¬ 
ten determination pertains before fur¬ 
ther action is taken. 
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Background File Documents 

After the deleted copy of a written 
determination is made open to public 
inspection, any person may request 
copies of related background file docu¬ 
ments. Notice will be provided to the 
person to whom the written determi¬ 
nation pertains if a request for related 
background file documents is received. 
The notice and any other notice or 
correspondence relating to public in¬ 
spection of written determinations will 
be mailed to the latest address in the 
Service’s written determination file, 
unless a later address is provided to 
the Service in connection with these 
matters. 

The WTitten determinations de¬ 
scribed in this notice will be made 
open to public inspection by being 
placed in the National Office Reading 
Room, Room 1564, Internal Revenue 
Service Building, 1111 Constitution 
Avenue NW.. Washington. D.C., on 
August 28, 1978. However, the disput¬ 
ed portion of any document that is the 
subject of any action brought in the 
United States Tax Court shall not be 
made available until after a court de¬ 
termination regarding such portion is 
made. 

Jerome Kurtz, 
Commissioner of 
Internal Revenue. 

[FR Doc. 78-11975 Filed 5-2-78; 8:45 am] 


[ 4830 - 01 ] 

[Delegation Order No. 156, Arndt. 6] 

REGIONAL COMMISSIONERS, ET AL. 
Delegation of Authority 

AGENCY: Internal Revenue Service. 
ACTION: Delegation of Authority. 

SUMMARY: This Amendment permits 
Regional Commissioners, District Di¬ 
rectors and Assistant to the Commis¬ 
sioner (Public Affairs) to disclose cer¬ 
tain taxpayer identity information to 
the press and other media for pur¬ 
poses of notifying persons entitled to 
undelivered tax refunds. The text of 
this Amendment appears below. 

EFFECTIVE DATE: April 26. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Howard T. Martin, CP:D, 1111 Con¬ 
stitution Avenue NW., Room 1603, 
Washington, D.C. 20224, Telephone 
Number. 202-566-3908, not a toll- 
free telephone number. 

Howard T. Martin. 
Director , Disclosure 
Operations Division . 

Disclosure of Identity Information of 
Taxpayers Entitled to Undelivered Tax 
Refunds 

The authority vested in the Commissioner 
of Internal Revenue by IRC 6103 (mXl) and 


Treasury Department Order No. 150-37 to 
disclose taxpayers’ names and the city, state 
and zip code of their mailing addresses to 
the press and other media for purposes of 
notifying persons entitled to undelivered 
tax refunds, is delegate to all Regional Com¬ 
missioners. District Directors, and the Assis¬ 
tant to the Commissioner (Public Affairs). 

This authority may not be redelegated. 

This Order supplements paragraph 9 of 
Delegation Order No. 156, issued May 19. 
1976, which is printed in the Federal Regis¬ 
ter dated May 21, 1976, Vol. 41. Number 
100. page 20898. 

Jerome Kurtz. 

Commssiorter. 

April 19, 1978. 

[FR Doc. 78-11976 Filed 5-2-78; 8:45 am] 


[ 4810 - 22 ] 

DEPARTMENT OF THE TREASURY 

Offlca of fh# Secretary 

STEEL WIRE ROPE FROM THE REPUBLIC OF 
KOREA 

Antidumping Extension of Investigatory Period 

AGENCY: United States Treasury De¬ 
partment. 

ACTION: Extension of Antidumping 
Investigatory Period. 

SUMMARY: This notice is to advise 
the public that the Secretary of the 
Treasury has determined that a tenta¬ 
tive determination as to whether sales 
at less than fair value of steel wire 
rope from the Republic of Korea have 
occurred cannot reasonably be made 
in 6 months. This decision will be 
made in not longer than 7 months 
from the date of the initiation of the 
investigation. 

Sales at less than fair value general¬ 
ly occur when the price of merchan¬ 
dise sold for exportation to the United 
States is less than the price of such or 
similar merchandise sold in the home 
market or to third countries. 

EFFECTIVE DATE: May 3. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Leon McNeill. U.S. Customs Ser¬ 
vice, Office of Operations, Duty As¬ 
sessment Division, Teclmical 
Branch, 1301 Constitution Avenue 
NW., Washington, D.C., 202-566- 
5492. 

SUPPLEMENTARY INFORMATION: 
On September 27, 1977, information 
was received in proper form pursuant 
to §§ 153.26 and 153.27, Customs Regu¬ 
lations (19 CFR 153.26 and 153.27) 
from counsel acting on behalf of Bro¬ 
derick and Bascom Rope Company of 
St. Louis, Missouri alleging that steel 
wire rope is, or is likely to be, sold at 
less than fair value within the mean¬ 
ing of the Antidumping Act, 1921, as 
amended (19 U.S.C. 160 et seq.) (her¬ 
einafter referred to as “the Act”). On 
the basis of this information, an “Anti¬ 


dumping Proceeding Notice” was pub¬ 
lished in the Federal Register of No¬ 
vember 1, 1977 (42 FR 57202). 

For purposes of this notice, the term 
“steel wire rope” means ropes, cables, 
and cordage other than wire strand, of 
steel, other than brass plated, not 
fitted with fittings, not made up into 
articles and not covered with textiles 
or other nonmetallic materials. 

Pursuant to section 201(b)(2) of the 
Act (19 U.S.C. 160(b)(2)), notice is 
hereby given that the Secretary con¬ 
cludes that the determination pro¬ 
vided for in section 201(b)(1) of the 
Act (19 U.S.C. 160(bXl)) cannot rea¬ 
sonably be made within 6 months. The 
determination under section 201(b)(1) 
of the Act (19 U.S.C. 160(b)(1)) will, 
therefore, be made within no more 
than 7 months. 

A one-month extension of the inves¬ 
tigatory period is required in this case 
in view of the volume and complexity 
of the information submitted by the 
respondents relating to numerous 
varying sizes and specifications of the 
subject merchandise, and the addition¬ 
al time needed to analyze and verify 
such information before a tentative 
determination can be made. 

This notice is published pursuant to 
section 201(b)(2) of the Act (19 U.S.C. 
160(b)(2)). 

Robert H. Mundheim, 
General Counsel 
of the Treasury. 

April 28,1978. 

(FR Doc. 78-12185 Filed 5-2-78; 8:45 am] 


[ 8320 - 01 ] 

VETERANS ADMINISTRATION 

CAREER DEVELOPMENT COMMITTEE 
Raettablifthmant 

Notice is hereby given of a determi¬ 
nation by the Administrator of Veter¬ 
ans Affairs to reestablish the Career 
Development Committee which termi¬ 
nated on December 31, 1977. This de¬ 
termination follows consultation with 
the Committee Management Secretar¬ 
iat, pursuant to the Federal Advisory 
Committee Act (Pub. L. 92-463) and 
OMB Circular No. A-63, Revised. 
March 27, 1974. The Career Develop¬ 
ment Program has operated to the 
benefit of the-Veterans Administra¬ 
tion by recruiting and retaining in its 
system many good physicians, clinical 
psychologists, and dentists. It is a 
major attracting device for talented 
young physicians. Over the years the 
Career Development Committee has 
provided very astute advice concerning 
the types of candidates that we should 
support in these positions. The Veter¬ 
ans Administration retains 46 percent 
of the graduates of this program, 
which is remarkably high for such a 
program. We believe that we cannot 
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operate such a program without the 
independent judgment and advice of 
the Committee, which is contributory 
to the high quality of the system and 
to the respect and prestige that the 
program holds within the academic 
medical community. 

Interested persons may submit com¬ 
ments regarding the reestablishment 
of the Career Development Committee 
to the Committee Management Offi¬ 
cer, Veterans Administration Central 
Office, Room 1001, 810 Vermont 

Avenue NW., Washington, D.C. 20420. 

Dated: April 27, 1978. 

Max Cleland, 
Administrator. 

[FR Doc. 78-12023 Filed 5-2-78; 8:45 ami 


[ 8320 - 01 ] 

CENTRAL OFFICE EDUCATION AND TRAINING 
REVIEW PANEL 

Meeting 

The Veterans Administration gives 
notice pursuant to Pub. L.92-463 that 
a meeting of the Central Office Educa¬ 
tion and Training Review Panel, au¬ 
thorized by Section 1790(b), Title 38, 
United States Code, will be held in 
Room A-53, Veterans Administration 
Central Office, 810 Vermont Avenue 
NW., Washington, D.C. on May 24, 
1978 at 10 a.ra. The meeting will be 
held for the purpose of reviewing the 
decision of the Director, Veterans Ad¬ 
ministration Regional Office. Balti¬ 
more, Md., that education allowances 
to all veterans and eligible persons en¬ 
rolled in Maryland School for Educa¬ 
tion, Business and Vocational Skills, 
located at 5420 Harford Road. Balti¬ 
more, Md. 21214 and 212 South Rit¬ 
chie Highway. Glen Burnie, Md. 21011 
be discontinued effective December 31, 
1977. 

The meeting will be open to the 
public up to the seating capacity of 
the conference room. Because of the 
limited seating capacity, it will be nec¬ 
essary for those wishing to attend to 
contact Mr. Bernard D. Duber, Chief 
Field Operations Education and Reha¬ 
bilitation Service. Veterans Adminis¬ 
tration Central Office (phone 202 389- 
2850) prior to May 15, 1978. 

Dated: April 27, 1978. 

By direction of the Administrator. 

Rufus H. Wilson, 
Deputy Admininstrator. 

CFR Doc. 78-12022 Filed 5-2-78; 8:45 am] 


[ 7035 - 01 ] 

INTERSTATE COMMERCE 
COMMISSION 

[Notice No. 6503 

ASSIGNMENT OF HEARINGS 

April 28, 1978. 

Cases assigned for hearing, post¬ 
ponement, cancellation, or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no¬ 
tices cf cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested: 

MC 114211 (Sub-No. 317), Warren Trans¬ 
port, Inc., now being assigned May 31, 
1978, (3 days), at Denver, CO. In a hearing 
room to be later designated. 

MC 105006 (Sub-No. 5), L. K. Smith Truck¬ 
ing, a corporation, now being assigned 
June 5. 1978 (5 days), at Denver. CO, in a 
hearing room to be later designated. 

MC 128270 (Sub-No. 24). Rediehs Interstate 
Inc., now being assigned June 12, 1978 (3 
days), at Denver, CO., in a hearing room 
to be later designated. 

MC 115651 (Sub-No. 30). Kaney Transporta¬ 
tion. Inc., now assigned May 11, 1978, at 
Chicago. IL, is canceled and application 
dismissed. 

MC 41404 (Sub-No. 130), Argo-Collier Truck 
Lines. Corp., now assigned May 15. 1978, 
at Chicago. IL, is postponed indefinitely. 
MC 113855 (Sub-No. 413), now assigned May 
8, 1978, at Chicago, IL, will be held in 
Room 572, Everett McKinley Dirksen 
Building. 219 South Dearborn Street. 

MC 143059 (Sub-No. 4). Mercer Transporta¬ 
tion Co., and MC 141804 (Sub-No. 95), 
Western Express, Division of Interstate 
Rental, Inc., are now assigned for hearing 
May 31, 1978 (1 day), at San Francisco. 
CA, at a location to be later designated. 
MC 141871 (Sub-No. 5), WNI, Inc., is now as¬ 
signed for hearing June 1, 1978 (2 days), 
at San Francisco, CA, at a location to be 
later designated. 

MC 134768 (Sub-No. 2). Lexington-Paris 
Motor Freight, Inc., and MC 121649 (Sub- 
No. 4). Milan Express. Inc., are now as¬ 
signed for continued hearing July 25. 1978 
(2 days), at the Executive Plaza Inn. 1471 
East Brooks Road at Interstate-55 in 
Memphis, TN. 

H. G. Homme. Jr., 
Acting Secretary. 
[FR Doc. 78-12050 Filed 5-2-78; 8:45 am] 


[ 7035 - 01 ] 

[Notice No. 651] 

ASSIGNMENT OF HEARINGS 

April 28. 1978. 

Cases assigned for hearing, post¬ 
ponement. cancellation, or oral argu¬ 


ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

Correction 

FD-28697. for which hearing dates and loca¬ 
tions were published in the Federal Reg¬ 
ister on April 11 on page 15212 and April 
26, 1978, on page 17902. showed the case 
title incorrectly. The correct case title is: 
Southern Railway Co. Discontinuance of 
Trains Nos. 1 and 2 between Washington. 
DC, and New Orleans, LA. Also, in the 
publication of April 26. 1978, the May 19. 
1978, hearing location is Incorrrectly 
shown as Charlottesville, WV. Charlottes¬ 
ville, VA, is correct. 

H. G. Homme, Jr.. 

Acting Secretary. 
[FR Doc. 78-12049 Filed 5-2-78; 8:45 am] 


[ 7035 - 01 ] 

FOURTH SECTION APPLICATION FOR RELIEF 

April 28, 1978. 

This application for long-and-short- 
haul relief has been filed with the 
ICC. 

Protests are due at the ICC within 
15 days from the date of publication of 
this notice. 

FSA No. 43536, Southwestern 
Freight Bureau, Agent’s No. B-741, 
annual volume rates on styrene buta¬ 
diene emulsion and diethylbenzene, 
from Freeport, Tex., to Midland. 
Mich., in sup. 34 to its tariff 12-K, ICC 
5272, to become effective May 27, 
1978. Grounds for relief—rate relation¬ 
ship and kindred articles. 

By the Commission. 

H. G. Homme, Jr„ 
Acting Secretary. 

[FR Doc. 78-12048 Filed 5-2-78; 8:45 am] 


[ 7035 - 01 ] 

IRREGULAR-ROUTE MOTOR COMMON CARRI¬ 
ERS OF PROPERTY—ELIMINATION OF GATE¬ 
WAY LETTER NOTICES 

April 21, 1978. 

The following letter-notices of pro¬ 
posals to eliminate gateways for the 
purpose of reducing highway conges¬ 
tion, alleviating air and noise pollu¬ 
tion. minimizing safety hazards, and 
conserving fuel have been filed with 
the Interstate Commerce Commission 
under the Commission’s Gateway 
Elimination Rule (49 CFR 1065), and 
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notice thereof to all interested persons 
is hereby given as provided in such 
rules. 

An original and two copies of pro¬ 
tests against the proposed elimination 
of any gateway herein described may 
be filed with the Interstate Commerce 
Commission on or before May 15, 1978. 
A copy must also be served upon appli¬ 
cant or its representative. Protests 
against the elimination of a gateway 
will not operate to stay commen¬ 
cement of the proposed operation. 

Successively filed letter-notices of 
the same carrier under these rules will 
be numbered consecutively for conve¬ 
nience in identification. Protests, if 
any, must refer to such letter-notices 
by number. 

The following applicants seek to op¬ 
erate as a common carrier , by motor 
vehicles, over irregular routes. 

No. MC 40215 (Sub-No. Ell) (Correc¬ 
tion). filed May 17, 1974, published in 
the Federal Register Issue of Novem¬ 
ber 3, 1976, and partially republished, 
as corrected, this issue. Applicant: 
RICHARDSON TRANSFER Sc 
STORAGE CO., INC., 246 North 5th 
Avenue, Salina, KS 67401. Applicant’s 
representative: James F. Flint, Ephra¬ 
im and Polydoroff, Suite 600, 1250 
Connecticut Avenue NW.. Washing¬ 
ton, DC 20036. Household goods, as de¬ 
fined by the Commission, (l)(a) From 
points in IA to points in CA. (Garden 
City, KS*). (F)(1) From points in IA to 
points in NM. (Garden City. KS*). 
(F)(2) From points in IA to points in 
NV. (Garden City. KS*). (G) From 
points in IA to points in OK. (Wichita, 
KS*). (H) From points in IA to points 
in TX. (points in KS and Kansas City, 
MO*). The purpose of this filing is to 
eliminate the gateways indicated by 
asterisks above. 

Note.—T he purpose of this partial repub¬ 
lication is to correct the origin destinations. 
The remainder of this letter-notice remains 
as previously published. 

No. MC 40215 (Sub-No. E35), filed 
May 17. 1974. Applicant: RICHARD¬ 
SON TRANSFER Sc STORAGE CO.. 
INC.. 246 North 5th Avenue, Salina, 
KS 67401. Applicant’s representative: 
James Flint, suite 600, 1250 Connecti¬ 
cut Avenue NW., Washington, DC 
20036. Household goods, as defined by 
the Commission. (1) From points in 
NM to points in AR on and north of a 
line beginning at the OK-AR State 
line at Siloam Springs, AR, and ex¬ 
tending along AR Hwy 16 to junction 
AR Hwy 23 near St. Paul, then south¬ 
east along AR Hwy 23 to junction In¬ 
terstate Hwy 40, then along Interstate 
Hwy 40 to the AR-TN State line. 
(Galena, or Arkansas City, AR*). (2) 
From points in NM to those points in 
KS on and north of a line beginning at 
the KS-MO State line, and extending 
along U.S. Hwy 24 to Topeka. KS, 
then along KS Hwy 4 to Eskridge. KS. 


then along KS Hwy 99 to Emporia, 
KS, then along U.S. Hwy 50 (formerly 
U.S. Hwy 50S) to Garden City. KS. 
and then along U.S. Hwy 50 to junc¬ 
tion KS-CO State line, (points in 
KS*). (3) From those points NM on 
and north of a line beginning at the 
NM-CO State line near Raton, and ex¬ 
tending along Interstate Hwy 25 to 
junction Interstate Hwy 40 near Albu¬ 
querque, then west along Interstate 
Hwy 40 to the CO-AZ State line, to 
those points in OK on and west of a 
line beginning at the KS-OK State 
line, and extending south on U.S. Hwy 
54 to the OK-TX State line. (Liberal, 
KS*). The purpose of this filing is to 
eliminate the gateways as indicated by 
asterisks above. 

No. MC 40215 (Sub-No. E36). filed 
May 17. 1974. Applicant: RICHARD¬ 
SON TRANSFER Sc STORAGE CO.. 
INC., 246 North Fifth Avenue, Salina, 
KS 67401. Applicant’s representative: 
James E. Flint. Suite 600, 1250 Con¬ 
necticut Avenue NW., Washington, DC 
20036. Household goods , as defined by 
the Commission, (IKA) From those 
points in IA on and north and east of 
line beginning at the IA-IL State line 
near Fort Madison, LA, and extending 
west along LA Hwy 2 to junction Inter¬ 
state Hwy 35, then north along Inter¬ 
state Hwy 35 to Junction U.S. Hwy 20 
at Williams, IA, then west along U.S. 
Hwy 20 to the IA-NE State line at 
Sioux City, IA, to points in ID on and 
south and west of a line beginning at 
the ID-OR State line at Payetta, ID, 
and extending east along Interstate 
Hwy 80 to junction ID Hwy 51 near 
Mountain Home, then south on ID 
Hwy 51 to the ID-NV State line. (B) 
From those points in IA on and south 
and east of a line beginning at the IA- 
MO State line, and extending along IA 
Hwy 5, then along IA Hwy 5 to Junc¬ 
tion IA Hwy 2 at Centerville, IA, then 
east along IA Hwy 2 to the IA-IL 
State line near Fort Madison, IA, to 
points in ID. (Garden City. KS*). (2) 
From those points in IA north and 
east of a line beginning at the IA-NE 
State line, and extending along Inter¬ 
state Hwy 80 near Loveland, then east 
along Interstate Hwy 80 to the junc¬ 
tion of U.S. Hwy 65 at Des Moines, 
then south along U.S. Hwy 65 to IA- 
MO State line near Lineville, to points 
in KS beginning at the KS-NE State 
line, and extending along U.S. Hwy 77, 
then south on U.S. Hwy 77 to junction 
U.S. Hwy 24. then along U.S. Hwy 24 
to Manhattan. KS, then along U.S. 
Hwy 18 (formerly U.S. Hwy 40) to 
Junction City. KS. then along U.S. 
Hwy 77 to junction U.S. Hwy 56 (for¬ 
merly U.S. Hwy 40) to Larned, KS. 
then west along U.S. Hwy 156 (former¬ 
ly U.S. Hwy 50N) to Garden City, KS, 
then east on U.S. Hwy 50 to Emporia, 
then north along KS Hwy 99 to junc¬ 
tion KS Hwy 4 at Eskridge, then along 
KS Hwy 4 to U.S. Hwy 24 at Topeka, 


then east along U.S. Hwy 24 to the 
KS-MO State line. (Hutchison. KS. or 
Kansas City, MO*). (3) From points in 
IA on and east and south of a line be¬ 
ginning at the IA-MO State line, and 
extending along U.S. Hwy 63 to junc¬ 
tion U.S. Hwy 30, to junction IA Hwy 
64. then along IA Hwy 64 to the IA-IL 
State line, to points in UT. (Garden 
City, KS*). (4) From Payne, IA, to 
points in MD. (Marysville. KS. Kansas 
City, MO. and Akron, OH*). The pur¬ 
pose of this filing is to eliminate the 
gateways as indicated by asterisks 
above. 

No. MC 40215 (Sub-No. E37), filed 
May 17. 1974. Applicant: RICHARD¬ 
SON TRANSFER Sc STORAGE CO.. 
INC., 246 North 5th Street. Salina. KS 
67401. Applicant’s representative: 
Theodore Polydoroff, Suite 600, 1250 
Connecticut Avenue NW., Washing¬ 
ton, DC 20036. Household goods , as de¬ 
fined by the Commission. (IXA) From 
points in MI to those points in WY on 
and south of a line beginning at the 
WY-NE State line, and extending 
along Interstate Hwy 80. then along 
Interstate Hwy 80 to the WY-ID State 
line. (B) From Detroit. MI. to those 
points in WY on and south and west of 
a line beginning at the WY-NE State 
line, and extending along Interstate 
Hwy 80 to junction U.S. Hwy 287, then 
along U.S. Hwy 287 to junction WY 
Hwy 789, then along WY Hwy 789 to 
junction WY Hwy 120, then along WY 
Hwy 120 to the WY-MT State line. 
(Garden City, KS*). (2) From points in 
MI to those points in KS on and east 
of a line beginning at the KS-NE 
State line, and extending along U.S. 
Hwy 77 to junction U.S. Hwy 24, then 
along U.S. Hwy 24 to junction KS Hwy 
18. then along KS Hwy 18 to junction 
U.S. Hwy 77, then along U.S. Hwy 77 
to junction U.S. Hwy 56. then along 
U.S. Hwy 56 to junction U.S. Hwy 156 
at Garden City, KS, then along U.S. 
Hwy 156 to junction U.S. Hwy 50. then 
east along U.S. Hwy 50 to Emporia, 
KS, at KS Hwy 99, then north along 
KS Hwy 99 to junction KS Hwy 4, 
then along KS Hwy 4 to junction U.S. 
Hwy 24, then along U.S. Hwy 24 to the 
KS-MO State line. (Eldoredo, KS, or 
Kansas City, MO*). The purpose of 
this filing is to eliminate the gateways 
as indicated by asterisks above. 

No. MC 55898 (Sub-No. E5). filed De¬ 
cember 9, 1975. Applicant: DECATO 
BROS.. INC., Heater Road, Lebanon, 
NH 03766. Applicant’s representative: 
David M. Marshall. 135 State Street, 
Suite 200, Springfield, MA 01103. 
Lumber, from points in Grafton, Coos, 
Carroll, Belknap, and Strafford Coun¬ 
ties. NH, to points in WI, MI, IN. IL. 
and KY. The purpose of this filing is 
to eliminate the gateway of points in 
VT. 

No. MC 55898 (Sub-No. E6). filed De¬ 
cember 9, 1975. Applicant: DECATO 
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BROS., INC., Heater Road, Lebanon, 
NH 03766. Applicant's representative: 
David M. Marshall, 135 State Street, 
Suite 200, Springfield, MA 01103. 
Lumber, from points in VT to points in 
RI. The purpose of this filing is to 
eliminate the gateway of Merrimack, 
Cheshire, Hillsboro, Sullivan, and 
Grafton Counties, NH. 

No. MC 55898 (Sub-No. E10), filed 
December 9. 1975. Applicant: 

DECATO BROS., INC., Heater Road. 
Lebanon, NH 03766. Applicant's repre¬ 
sentative: David M. Marshall, 135 
State Street, Suite 200, Springfield, 
MA 01103. Lumber, from points in ME 
to points in MA, CT, and RI. The pur¬ 
pose of this filing is to elimate the 
gateway of Rollinsfore, NH, and York 
and Cumberland Counties, ME. 

No. MC 55898 (Sub-No. E12), filed 
December 9, 1975. Applicant: 

DECATO BROS., INC., Heater Road, 
Lebanon, NH 03766. Applicant’s repre¬ 
sentative: David M. Marshall, 135 
State Street, Suite 200, Springfield. 
MA 01103. Lumber, from points in ME 
to Trenton, NJ, and points in that part 
of NJ on and north of a line extending 
eastward along NJ Hwy. 33 from Tren¬ 
ton through Robbinsville, Hightstown, 
Jerseyville, and Hamilton, NJ, to 
Ocean Grove, NJ. The purpose of this 
filing is to eliminate the gateways of 
Rollinsford, NH, and points in VT. 

No. MC 55898 (Sub-No. E15), filed 
December 9, 1975. Applicant: 

DECATO BROS., INC., Heater Road, 
Lebanon. NH 03766. Applicant's repre¬ 
sentative: David M. Marshall, 135 
State Street, Suite 200, Springfield, 
MA 01103. Lumber, from points in MA 
to points in ME. The purpose of this 
filing is to eliminate the gateways of 
Merrimack, Cheshire, Hillsboro, and 
Sullivan Counties, NH. 

No. MC 61825 (Sub-No. E1247), filed 
May 13. 1974. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385, 
Collinsville, VA 24078. Applicant's rep¬ 
resentative: Harry J. Jordan, 1000 Six¬ 
teenth Street NW., Washington, DC 
20036. New furniture, from points in 
FL on and west of a line beginning at 
the AL-FL State line, and extending 
south along U.S. Hwy 231 to junction 
U.S. Hwy 90, to junction FL Hwy 71, 
junction FL Hwy 20, to junction FL 
Hwy 12, to junction FL Hwy 65 to 
Green Point, FL, and then to the Gulf 
of Mexico, and points on and south of 
a line beginning at Coldwater. FL. and 
extending east along FL Hwy 60 to 
junction U.S. Hwy 27, to junction U.S. 
Hwy 98, to junction FL Hwy 70, to 
junction FL Hwy 710 to Riviera Beach, 
FL, and then to the Atlantic Ocean, to 
points in CT, MA and RI and points in 
ME, NH. and VT on and south of a 
line beginning at Burlington, VT, and 
extending east along VT Hwy 15 to 
Junction U.S. Hwy 2, to junction VT 


Hwy 18, to junction NH Hwy 18, to 
junction U.S. Hwy 302 to Portland. 
ME, and then to the Atlantic Ocean. 
The purpose of this filing is to elimi¬ 
nate the gateways of Pulaski, VA, 
Martinsville, VA, and Elizabeth City, 
NC. 

No. MC 107002 (Sub-No. E339), filed 
May 12, 1974. Applicant: MILLER 
TRANSPORTERS. INC., P.O. Box 
1123, Jackson, MS 39205. Applicant’s 
representatives: Harold D. Miller, Jr., 
P.O. Box 22567, Jackson, MS 39205, 
and John J. Borth, P.O. Box 8573, Bat¬ 
tlefield Station, Jackson, MS 39204. 
Petroleum products, in bulk, in tank 
vehicles, from Cordova, AL, to points 
in MO. The purpose of this filing is to 
eliminate the gateway of Memphis, 
TN. 

No. MC 96324 (Sub-No. El), filed 
February 9, 1976. Applicant: GENER¬ 
AL DELIVERY INC., P.O. Box 1816, 
Fairmont. WV. Applicant’s representa¬ 
tive: Harold G. Hemly, Jr., Esq., 118 
North Saint Asaph Street, Alexandria, 
VA 22314. Containers and closures 
therefor, from points in WV, to points 
in ME. NH, CT, RI. MA, and VT, with 
no transportation for compensation on 
return except as otherwise authorized. 
The purpose of this filing is to elimi¬ 
nate the gateway of points in WV 
within the commercial zone of Cum¬ 
berland, MD. 

No. MC 96324 (Sub-No. E4), filed 
February 9, 1976. Applicant: GENER¬ 
AL DELIVERY INC., P.O. Box 1816, 
Fairmont, WV. Applicant's representa¬ 
tive: Harold G. Hemly. Jr., Esq., 118 
North Saint Asaph Street, Alexandria, 
VA 22314. Glass containers and pot¬ 
tery containers, from points in Alle¬ 
gheny. Westmoreland, Washington, 
Fayette. Greene, and Beaver Counties, 
PA. to points in VT, MA. CT. RI. NH. 
and ME. Restriction: Restricted 
against service from Beaver and Alle¬ 
gheny Counties, PA, to VT. The pur¬ 
pose of this filing is to eliminate the 
gateway of Harrson County, WV, and 
points in WV. 

No. MC 96324 (Sub-No. E5), filed 
February 9, 1976. Applicant: GENER¬ 
AL DELIVERY INC., P.O. Box 1816, 
Fairmont, WV. Applicant’s representa¬ 
tive: Harold G. Hemly, Jr. Esq., 118 
North Saint Asaph Street, Alexandria, 
VA 22314. Glass containers and pot¬ 
tery containers, from Chattanooga, 
TN, to points in DE. The purpose of 
this filing is to eliminate the gateways 
of Clarksburg, WV and Winchester, 
VA. 

No. MC 96324 (Sub-No. E6), filed 
February 9, 1976. Applicant: GENER¬ 
AL DELIVERY INC., P.O. Box 1816, 
Fairmont, WV. Applicant's representa¬ 
tive: Harold G. Hemly. Jr. Esq., 118 
North Saint Asaph Street, Alexandria, 
VA 22314. Glass containers and con¬ 
tainers used in building and highway 


construction, from points in KY to 
points in DE, MD, and the District of 
Columbia, with no transportation for 
compensation on return except as oth¬ 
erwise authorized. The purpose of this 
filing is to eliminate the gateways of 
Harrison County, WV and Short Gap, 
WV. 

No. MC 96324 (Sub-No. E10), filed 
February 9. 1976. Applicant: GENER¬ 
AL DELIVERY INC., P.O. Box 1816, 
Fairmont, WV. Applicant’s representa¬ 
tive: Harold G. Hemly. Jr. Esq., 118 
North Saint Asaph Street, Alexandria, 
VA 22314. Glass containers and con¬ 
tainers used in the manufacture and 
shipping thereof, from Chattanooga, 
TN, to points in CT. ME, MA. NH. RI, 
and VT. The purpose of this filing is 
to eliminate the gateway of Fairmont, 
WV. 

No. MC 96324 (Sub-No. Ell), filed 
February 9. 1976. Applicant: GENER¬ 
AL DELIVERY INC., P.O. Box 1816, 
Fairmont, WV. Applicant’s representa¬ 
tive: Harold G. Hemly, Jr. Esq., 118 
North Saint Asaph Street, Alexandria, 
VA 22314. Glass containers, fibreboard 
boxes, and wooden bottle carriers, 
from Chattanooga, TN, to points in 
NY, NJ, MD (except Baltimore), and 
PA. The purpose of this filing is to 
eliminate the gateway of Fairmont, 
WV. 

No. MC 96324 (Sub-No. E13), filed 
February 9, 1976. Applicant: GENER¬ 
AL DELIVERY INC.,* P.O. Box 1816, 
Fairmont, WV. Applicant’s representa¬ 
tive: Harold G. Hemly. Jr., Esq., 118 
North Saint Asaph Street, Alexandria, 
VA 22314. Containers and closures 
therefor, from points in Fayette and 
Greene Counties, PA, to points in NC. 
The purpose of this filing is to elimi¬ 
nate the gateways of Morgantown and 
Short Gap, WV. 

No. MC 96324 (Sub-No. E14). filed 
February 9, 1976. Applicant: GENER¬ 
AL DELIVERY INC., P.O. Box 1816, 
Fairmont, WV. Applicant’s representa¬ 
tive: Harold G. Hemly, Jr., Esq.. 118 
North Saint Asaph Street, Alexandria, 
VA 22314. Glass containers and pot¬ 
tery containers, from Chattanooga, 
TN, to Baltimore MD. The purpose of 
this filing is to eliminate the gateway 
of Clarksburg. WV. 

No. MC 96324 (Sub-No. E17), filed 
February 9, 1976. Applicant: GENER¬ 
AL DELIVERY INC., P.O. Box 1816, 
Fairmont, WV. Applicant’s representa¬ 
tive: Harold G. Hemly. Jr., Esq., 118 
North Saint Asaph Street, Alexandria, 
VA 22314. Glass containers and clo¬ 
sures therefor and fibreboard boxes, 
from Winchester, VA, Cumberland, 
MD, and Short Gap and Martinsburg, 
WV, to Terre Haute, IN, and Pekin 
and Joliet, IL. The purpose of this 
filing is to eliminate the gateway of 
Star City, WV. 

No. MC 96324 (Sub-No. E20), filed 
February 9, 1976. Applicant: GENER- 
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AL DELIVERY INC., P.O. Box 1816, 
Fairmont. WV. Applicant’s representa¬ 
tive: Harold G. Hernly, Jr., Esq., 118 
North Saint Asaph Street, Alexandria, 
VA 22314. Glass containers and clo¬ 
sures therefor , fibreboard boxes, and 
wooden carriers, from Chattanooga, 
TN, to points in that portion of PA 
east of U.S. Hwy 219 and west of a line 
beginning at the MD-PA State line, 
and extending north along U.S. Hwy 
11 to Montgomerys Ferry, PA, then 
along.a straight line to Millersburg, 
PA, then along U.S. Hwy 209 to the 
PA-NY State line, and to points in 
that portion of NY on and east of a 
line beginning at the PA-NY State 
line, and extending north along U.S. 
Hwy 16 to junction NY Hwy 78, and 
then along NY Hwy 78 to Lake Ontar¬ 
io, and west of a line beginning at the 
PA-NY State line, and extending 
north along U.S. Hwy 209 to Kingston, 
NY, then along an unnumbered high¬ 
way to junction NY Hwy 199, and then 
along NY Hwy 199 to the NY-CT 
State line. The purpose of this filing is 
to eliminate the gateway of Charles¬ 
ton, WV. 

No. MC 96324 (Sub-No. E21), filed 
February 9. 1976. Applicant: GENER¬ 
AL DELIVERY INC., P.O. Box 1816, 
Fairmont, WV. Applicant’s representa¬ 
tive: Harold G. Hernly, Jr. Esq., 118 
North St. Asaph Street, Alexandria, 
VA 22314. Glass containers and clo¬ 
sures therefor and fibreboard boxes, 
from Chattanooga, TN, to Dunkirk 
and Fredonia, NY. The purpose of this 
filing is to eliminate the gateway of 
Star City. WV. 

No. MC 96327 (Sub-No. E22), filed 
February 9, 1976. Applicant: GENER¬ 
AL DELIVERY INC., P.O. Box 1816, 
Fairmont, WV. Applicant’s representa¬ 
tive: Harold G. Hernly, Jr. Esq., 118 
North St. Asaph Street, Alexandria, 
VA 22314. Glass containers and pot¬ 
tery containers, (1) from points in and 
west of Carroll, Pulaski, and Giles 
Counties, VA, to points in Mineral 
Hampshire, Morgan, Berkley, and Jef¬ 
ferson Counties, WV, points in NY, 
NJ, CT. RI, MA. VT. and NH. (2) from 
points in Craig, Floyd, Roanoke, Bote- 
tort, Montgomery, and Bedford Coun¬ 
ties, VA. to points in Mineral, Hamp¬ 
shire, Berkley, and Jefferson and 
Morgan Counties, WV and points in 
Erie, Crawford, and Warren Counties, 
PA. (3) from points in Franklin, 
Henry, Pittsylvania, and Patrick Coun¬ 
ties, VA. to Mineral, Hampshire, Berk¬ 
ley. Morgan, and Jefferson Counties. 
WV. The purpose of this filing is to 
eliminate the gateways of Harrison 
County. WV. and points in WV within 
the commercial zone of Cumberland, 
MD. 

No. MC 96324 (Sub-No. E24), filed 
February 9, 1976. Applicant: GENER¬ 
AL DELIVERY INC., .P.O. Box 1816, 
Fairmont, WV. Applicant’s representa¬ 


tive: Harold G. Hernly, Jr. Esq., 118 
North St. Asaph Street, Alexandria, 
VA 22314. Containers and closures for 
containers, from Jefferson, Berley. 
Morgan, Hampshire. Mineral, Grant, 
and Hardy Counties. WV, to points in 
NC east of Surry, Wilkes. Alexander. 
Catawba, Lincoln, and Cleveland 
Counties. The purpose of this filing is 
to eliminate the gateway of Short 
Gap, WV or Martinsburg, WV or 
points in WV within the commercial 
zone of Cumberland, MD. 

No. MC 96324 (Sub-No. E27), filed 
February 9, 1976. Applicant: GENER¬ 
AL DELIVERY INC., P.O. Box 1816. 
Fairmont, WV. Applicant’s representa¬ 
tive: Harold G. Hernly. Jr. Esq., 118 
North St. Asaph Street, Alexandria. 
VA 22314. Containers and closures for 
containers , from points in Marshall, 
Ohio. Brooke, and Hancock Counties, 
WV, to points in NC east of Alleghany. 
Wilkes, Alexander. Catawba, and 
Cleveland Counties. NC. The purpose 
of this filing is to eliminate the Gate¬ 
way of points in WV within the com¬ 
mercial zone of Cumberland, MD. 

No. MC 141364 (Sub-No. El) (partial 
correction), filed December 24, 1975, 
published in the Federal Register 
issue of March 9, 1978, and partially 
republished, as corrected, this issue. 
Applicant: AFFILIATED VAN LINES, 
INC., 2124 Washington Street, 
Lawton, OK 73501. Applicant’s repre¬ 
sentative: Charles J. Kimball, 350 Cap¬ 
ital Life Center. 1600 Sherman Street, 
Denver, CO 80203. Household goods, as 
defined by the Commission, • • * (4) 
between those points in KS beginning 
at the KS-OK State line, then along 
the western boundaries of Sumner and 
Sedgwick Counties, KS. the northern 
boundary of Sedgwick County, KS, 
and the eastern boundary of Sedgwick 
County, KS, to junction U.S. Hwy 54. 
then along U.S. Hwy 54 to junction 
U.S. Hwy 77, then along U.S. Hwy 77 
to the OK-KS State line, on the one 
hand, and, on the other, • • • The pur¬ 
pose of this filing is to eliminate the 
gateway of points in OK on and east 
of U.S. Hwy 77. 

Note.— The purpose of this partial correc¬ 
tion is to state the correct origin territory. 
The remainder of this letter-notice remains 
as previously published. 

No. MC 108341 (Sub-No. E15), filed 
November 9, 1977. Applicant: MOSS 
TRUCKING CO.. INC., 3027 North 
Tryon Street. P.O. Box 8409. Char¬ 
lotte, NC 28208. Applicant’s represen¬ 
tative: Jack F. Counts (same as above). 
Source, special nuclear, and byproduct 
materials, radioactive materials, relat¬ 
ed equipment, component parts . and 
associated materials, restricted to the 
transportation of commodities which 
because of size or weight do not re¬ 
quire the use of special equipment, 
when transported as part of the same 
shipment with commodities which be¬ 


cause of size or weight require the use 
of special equipment, (1) between 
points in FL in and east of Gadsden. 
Leon, and Wakulla Counties, on the 
one hand, and. on the other, points in 
ME. NH, VT. OH. WV. those in PA 
west of the Susquehanna River and 
those in the United States in and west 
of TX, AR, MO, IL. IN. and MI; (2) be¬ 
tween points in Holmes, Washington. 
Bay, Jackson, Calhoun, Gulf, Liberty, 
and Franklin Counties, FL. on the one 
hand, and, on the other, points in ME, 
NH, VT. OH. WV. those in PA west of 
the Susquehanna River, and those in 
the United States in and west of MI. 
IN. IL, MO, AR, and TX (except those 
in TX south of U.S. Hwy 80): and (3) 
between points in FL west of Holmes, 
Washington, and Bay Counties, on the 
one hand, and. on the other, points in 
ME. VT. MI. IN, OH. WV. those in PA 
west of the Susquehanna River, those 
in IL on and north of U.S. Hwy 460, 
those in MO on and north of U.S. Hwy 
50, those in KS on and north of U.S. 
Hwy 56. those in OK on and north of 
U.S. Hwy 56, those in NM on and 
north or west of U.S. Hwy 54, and 
those in the United States in and 
north or west of AZ, CO. NE. IA, and 
WI. The authority granted in this 
letter-notice is limited to a 5-year 
term. The purpose of this filing is to 
eliminate the gateway of points in GA. 

No. MC 108341 (Sub-No. E16), filed 
November 9, 1977. Applicant: MOSS 
TRUCKING CO.. INC., 3027 North 
Tryon Street, P.O. Box 8409, Char¬ 
lotte. NC 28208. Applicant’s represen¬ 
tative: Jack F. Counts (same as above). 
Source , special nuclear, and byproduct 
materials, radioactive materials, relat¬ 
ed equipment, component parts, and 
associated materials, restricted to the 
transportation of commodities which 
because of size or weight require the 
use of special equipment, and contrac¬ 
tor’s materials, supplies, and equip¬ 
ment moving in connection therewith 
which do not necessarily require the 
use of special equipment, between 
points in DC, on the one hand, and. on 
the other, points in ME, NH. VT. WV. 
OH, those in PA west of the Susque¬ 
hanna River, and those in the United 
States in and west of MI, IN, IL, MO. 
AR and TX. The authority granted in 
this letter-notice is limited to a 5-year 
term. The purpose of this filing is to 
eliminate the gateway of points in VA 
within the DC commercial zone. 

No. MC 108341 (Sub-No. E17), filed 
November 9, 1977. Applicant: MOSS 
TRUCKING CO.. INC., 3027 North 
Tryon Street, P.O. Box 8409, Char¬ 
lotte, NC 28208. Applicant’s represen¬ 
tative: Jack F. Counts (same as above). 
Source, special nuclear, and byproduct 
materials, radioactive materials, relat¬ 
ed equipment, component parts, and 
associated materials , restricted to the 
transportation of commodities which 
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because of size or weight require the 
use of special equipment, and contrac¬ 
tor's materials supplies, and equip¬ 
ment moving in connection therewith 
which do not necessarily require the 
use of special equipment, (1) between 
points in MD west of U.S. Hwy 522, on 
the one hand, and, on the other, 
points in ME. NH, VT, and those in 
the United States in and west of ND, 
MT. WY, CO, NM, and TX; (2) be¬ 
tween points in that part of MD on 
and east of U.S. Hwy 522 and in and 
west of Frederick County, on the one 
hand, and, on the other, points in ME, 
NH. VT. and those in the United 
States in and west of the Upper Penin¬ 
sula of MI, WI, IL, MO, AH, and TX; 

(3) between points in that part of MD 
east of Frederick County and west of 
U.S. Hwy 301, on the one hand, and, 
on the other, points in ME. NH, VT, 
OH, those in WV west of Grant and 
Hardy Counties, and those in the 
United States in and west of MI. IN, 
IL. MO, AR, and TX; (4) between 
points in MD east of U.S. Hwy 301, on 
the one hand, and, on the other, 
points in OH and WV and those in the 
United States in and west of MI, IN, 
IL, MO, AR, and TX; and (5) between 
points in MD on and east of U.S. Hwy 
301, on the one hand, and, on the 
other, those in MD on and west of U.S. 
Hwy 15. those in PA on and west of 
U.S. Hwy 15. and those in NY on and 
west, of NY Hwy 14. The authority 
granted in this letter-notice is limited 
to a 5-year term. The purpose of this 
filing is to eliminate the gateway of 
points in VA within the DC commer¬ 
cial zone. 

No. MC 108341 (Sub-No. E18), filed 
November 9. 1977. Applicant: MOSS 
TRUCKING CO., INC., 3027 North 
Tryon Street, P.O. Box 8409, Char¬ 
lotte, NC 28208. Applicant's represen¬ 
tative: Jack F. Counts (same as above). 
Source, special nuclear, and byproduct 
materials, radioactive materials , relat¬ 
ed equipment , component parts, and 
associated materials, restricted to the 
transportation of commodities which 
because of size or weight require the 
use of specjal equipment, and contrac¬ 
tor's materials, supplies, and equip¬ 
ment moving in connection therewith 
which do not necessarily require the 
use of special equipment, (1) between 
points in DE, on the one hand, and, on 
the other, points in OH, WV, and 
those in the United States in and west 
of MI. IN, IL, MO. AR. and TX; (2) be¬ 
tween points in Sussex County, DE, on 
the one hand, and, on the other, 
points in that part of NY on and west 
of U.S. Hwy 15. that part of MD on 
and west of U.S. Hwy 15 and those Jn 
PA west of Bradford, Lycoming, 
Union, Snyder, Juniata, Cumberland, 
and Adams Counties; (3) between 
points in Kent County, DE, on the one 
hand, and, on the other, those points 
in NY on and west of NY Hwy 98, 


those in MD on and west of U.S. Hwy 
15, and those in PA in and west of 
McKean, Elk, Clearfield, Blair, Hun¬ 
tingdon, and Franklin Counties; and 

(4) between points in New Castle 
County. DE, on the one hand, and, on 
the other, points in MD on and west of 
U.S. Hwy 522 and those in PA in and 
west of Erie, Crawford, Venango, Clar¬ 
ion, Armstrong, Westmoreland, and 
Somerset Counties. The authority 
granted in this letter-notice is limited 
to a 5-year term. The purpose of this 
filing is to eliminate the gateway of 
points in VA within the DC commer¬ 
cial zone. 

No. MC 108341 (Sub-No. E19), filed 
November 9, 1977. Applicant: MOSS 
TRUCKING CO.. INC., 3027 North 
Tryon Street, P.O. Box 8409, Char¬ 
lotte, NC 28208. Applicant’s represen¬ 
tative: Jack F. Counts (same as above). 
Source, special nuclear, and byproduct 
materials, radioactive materials, relat¬ 
ed equipment, component parts, and 
associated materials, restricted to the 
transportation of commodities which 
because of size or weight require the 
use of special equipment, and contrac¬ 
tor’s materials, supplies, and equip¬ 
ment moving in connection therewith 
which do not necessarily require the 
use of special equipment, (1) between 
points in PA east of the Susquehanna 
River on the one hand, and, on the 
other, points in the United States in 
and west of ND, SD, NE, KS. OK, AR, 
and TX; (2) between points in Bucks, 
Chester, Delaware, Lancaster, and 
Montgomery Counties, PA, on the one 
hand, and, on the other, points in IN. 
IL. IA, MI. MN. MO, and WI. and 
those in that part of OH west of a line 
beginning at Lake Erie, and extending 
along U.S. Hwy 250 to junction OH 
Hwy 60, then along OH Hwy 60 to the 
OH-WV State line, and that part of 
WV on and south of U.S, Hwy 33; (3) 
between points in Berks, Clarion, Dau¬ 
phin, Lebanon, Lehigh, Monroe, 
Northampton, Pike, and Schuylkill 
Counties, PA, on the one hand, and, 
on the other, points in IA. MN, MO, 
WI, the Upper Peninsula of MI, and 
those in IL on and south of U.S. Hwy 
52, those in IN on and south of a line 
beginning at the IN-IL State line, and 
extending along U.S. Hwy 52 to junc¬ 
tion U.S. Hwy 40, then along U.S. Hwy 
40 to the IN-OH State line, those in 
OH on and south of a line beginning 
at the OH-IN State line, and extend¬ 
ing along U.S. Hwy 35 to junction U.S. 
Hwy 50, then along U.S. Hwy 50 to the 
OH-WV State line, and those in WV 
on and south of U.S. Hwy 33; and (4) 
between points in Lackawanna, North¬ 
umberland, Luzerne, and Wayne 
Counties, PA. on the one hand, and, 
on the other, points in IA, MN, MO, 
those in IL on and south of IL Hwy 9, 
those in IN on and south of Interstate 
Hwy 74. those in OH on and south of 
U.S. Hwy 50, and those in WV on and 


south of U.S. Hwy 33. The authority 
granted in this letter-notice is limited 
to a 5-year term. The purpose of this 
filing is to eliminate the gateway of 
points in VA within the DC commer¬ 
cial zone. 

No. MC 108341 (Sub-No. E20), filed 
November 9, 1977. Applicant: MOSS 
TRUCKING CO.. INC., 3027 North 
Tryon Street, P.O. Box 8409, Char¬ 
lotte, NC 28208. Applicant’s represen¬ 
tative: Jack F. Counts (same as above). 
Source, special nuclear, and byproduct 
materials, radioactive materials, relat¬ 
ed equipment, component parts, and 
associated materials, restricted to the 
transportation of commodities which 
because of size or weight require the 
use of special equipment, and contrac¬ 
tor’s materials, supplies, and equip¬ 
ment moving in connection therewith 
which do not necessarily require the 
use of special equipment, (1) between 
points in NJ, on the one hand, and, on 
the other, points in the United States 
in and west of WI, IL, MO, AR. TX, 
and the Upper Peninsula of MI; (2) be¬ 
tween points in NJ (except those in 
Passaic, Sussex, and Warren Counties) 
on the one hand, and, on the other, 
points in IN; (3) between points in Pas¬ 
saic , Sussex, and Warren Counties, NJ, 
on the one hand, and, on the other, 
points in IN on and south of U.S. Hwy 
35; (4) between points in Hunterdon, 
Morris, Passaic, Sussex, and Warren 
Counties. NJ, on the one hand, and, on 
the other, points in OH on and south 
of a line beginning at the OH-IN State 
line, and extending along U.S. Hwy 35 
to junction U.S. Hwy 50, then along 
U.S. Hwy 50 to the OH-WV State line; 

(5) between points in Bergen, Mercer, 
Middlesex, Somerset, and Union Coun¬ 
ties. NJ, on the one hand, and, on the 
other, points in MI and those in OH 
on and south or west of OH Hwy 14; 

(6) between points In NJ in and south 
of Burlington, Ocean, and Monmouth 
Counties, on the one hand, and, on the 
other, points in MI and OH; (7) be¬ 
tween points in Hunterdon, Morris, 
Passaic. Sussex, and Warren Counties, 
NJ, on the one hand, and, on the 
other, points in that part of WV south 
and east of a line beginning at the 
WV-OH State line, and extending 
along U.S. Hwy 50 to the WV State 
line; (8) between points in Bergen, 
Mercer, Middlesex, Somerset, and 
Union Counties, NJ, on the one hand, 
and, on the other, points in WV, those 
in MD on and west of U.S. Hwy 15, 
and those in PA on and south of U.S. 
Hwy 30 and west of PA Hwy 75; and 
(9) between points in NJ in and south 
of Burlington, Ocean, and Monmouth 
Counties, on the one hand, and, on the 
other, points in WV, those in MD on 
and west of U.S. Hwy 15, and those in 
PA on and south of U.S. Hwy 322 and 
west of U.S. Hwy 522. The authority 
granted in this letter-notice is limited 
to a 5-year term. The purpose of this 
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filing is to eliminate the gateway of 
points in VA within the DC commer- 
cial zone. 

No. MC 115826 (Sub-No. E86), filed 
February 14, 1978. Applicant: W. J. 
DIGBY, INC., P.O. Box 5088, Denver. 
CO 80217. Applicant s representative: 
Charles J. Kimball, Suite 350. 1600 
Sherman Street. Denver, CO 80203. 
Frozen foods, in vehicles equipped 
with mechanical refrigeration, from 
the facilities of Holloway House, Inc., 
at Lafayette, IN, to points in OR on 
and west of a line beginning at the 
junction of U.S. Hwy 395 with the CA- 
OR State line, then along U.S. Hwy 
395 to its junction with U.S. Hwy 26. 
then along U.S. Hwy 26 to its junction 
with OR Hwy 19, then along OR Hwy 
19 to its junction with OR Hwy 206 
near Condon, OR, then along OR Hwy 
206 to its junction with U.S. Hwy 97, 
then along U.S. Hwy 97 to the OR-WA 
State line; and points in WA on and 
west of a line beginning at the junc¬ 
tion of U.S. Hwy 97 with the OR-WA 
State line, then along U.S. Hwy 97 to 
its junction with U.S. Hwy 12 near 
Yakima, WA. then along U.S. Hwy 12 
to its Junction with WA Hwy 410, then 
along WA Hwy 410 to its junction with 
WA Hwy 169. then along WA Hwy 169 
to U.S. Interstate Hwy 405, near 
Renton, WA, then along U.S. Inter¬ 
state Hwy 405 to its Junction with WA 
Hwy 522, then along WA Hwy 522 to 
its junction with WA Hwy 9, then 
along WA Hwy 9 to the WA-BC, 
Canada International Boundary, in¬ 
cluding service to all points in the 
commercial zones of cities located on 
the above line. Restriction: The au¬ 
thority granted herein is restricted to 
traffic originating at the above-named 
plantsite and storage facilities. The 
purpose of this filing is to eliminate 
the gateway of Alturas, CA. 

No. MC 115826 (Sub-No. E87), filed 
February 14, 1978. Applicant: W. J. 
DIGBY, INC., P.O. Box 5088, Denver. 
CO 80217. Applicant's representative: 
Charles J. Kimball, Suite 350, 1600 
Sherman Street, Denver, CO 80203. 
Frozen meats , and frozen meat prod¬ 
ucts, in vehicles equipped with me¬ 
chanical refrigeration, from the facili¬ 
ties of Holloway House, Inc., at La¬ 
fayette, IN, to points in OR on and 
west of a line beginning at the junc¬ 
tion of U.S. Hwy 395*with the CA-OR 
State line, then along U.S. Hwy 395 to 
its junction with OR Hwy 31 near 
Valley Falls, OR, then along OR Hwy 
31 to its intersection with U.S. Hwy 97, 
then south along U.S. Hw*y 97 to Its 
junction with OR Hwy 58. then along 
OR Hwy 58 to its junction with U.S. 
Interstate Hwy 5. then along U.S. In¬ 
terstate Hwy 5 to its junction with OR 
Hwy 22 near Salem, OR, then along 
OR H\yy 22 to its junction with OR 
Hwy 18, then along OR Hwy 18 to its 
junction with U.S. Hwy 101, then 
along U.S. Hwy 101 to Neskowin, OR, 


then along an imaginary line drawn to 
the Pacific Ocean, including service to 
all points in the commercial zones of 
cities located on the above-named line. 
Restriction: The authority granted 
herein is restricted to traffic originat¬ 
ing at the above-named plantsite and 
storage facility. The purpose of this 
filing is to eliminate the gateway of 
Fredonia, AZ. 

No. MC 115826 (Sub-No. E88), filed 
February 14, 1978. Applicant: W. J. 
DIGBY, INC., P.O. Box 5088, Denver, 
CO 80217. Applicant’s representative: 
Charles J. Kimball, Suite 350, 1600 
Sherman Street, Denver, CO 80203. 
Frozen meat, frozen poultry , frozen 
fish, frozen butter, frozen eggs, from 
the facilities of Holloway House, Inc., 
at Lafayette, IN, to points in TX on 
and west and on and south of a line 
beginning at the TX-MX Internation¬ 
al Boundary line near Laredo, TX, 
then along U.S. Hwy 83 to its junction 
with U.S. Hwy 70 near Paducah, TX, 
then along U.S. Hwy 70 to its junction 
with U.S. Hwy 87, then along U.S. 
Hwy 87 to Amarillo, TX, then along 
U.S. Hwy 66 to the TX-NM State line; 
points in NM on and west and on and 
south of a line beginning at the junc¬ 
tion of U.S. Hwy 66 and the TX-NM 
State line, then along NM HWY 66 to 
Tucumcari, NM, then along NM Hwy 
104 to Las Vegas, NM, then along NM 
Hwy 3 to its junction with U.S. Hwy 
64, then along U.S. Hwy 64 to its junc¬ 
tion with U.S. Hwy 84, then along U.S. 
Hwy 84 to the NM-CO State line; 
points in AZ; and points in CA on and 
west and on and south of a line begin¬ 
ning at the junction of U.S. Hwy 395 
and the NV-CA State line, then along 
U.S. Hwy 395 to Johns ton ville, CA, 
then along CA Hwy 36 to its junction 
with CA Hwy 44, then along CA Hwy 
44 to its junction with U.S. Hwy 89. 
then along U.S. Hwy 89 to its junction 
with U.S. Interstate Hwy 5, then along 
U.S. Interstate Hwy 5 to the CA-OR 
State line, including service to all 
points in the commercial zones of 
cities located on the above line. Re¬ 
striction: The authority granted 
herein is restricted to traffic originat¬ 
ing at the above-named plantsite and 
storage facilities. The purpose of this 
filing is to eliminate the gateway of 
Lubbock, TX. 

No. MC 117815 (Sub-No. E2), filed 
May 24, 1975. Applicant: PULLEY 
FREIGHT LINES. INC., 405 South¬ 
east 20th Street, Des Moines. IA 
50317. Applicant’s representative: 
Larry D. Knox, 900 Hubbell Building, 
Des Moines, IA 50309. Such commod¬ 
ities as are manufactured, sold, or dis¬ 
tributed by persons engaged in the 
manufacturing, processing, and mill¬ 
ing of grain products (except frozen 
foods), from Hillsdale, MI, to points in 
IL within the territory bounded by a 
line beginning at Galena, IL, and ex¬ 


tending in a southeasterly direction to 
Savanna, IL, then south to Galesburg, 
IL, then east over U.S. Hwy 150 to 
Junction IL Hwy 78, then north over 
IL Hwy 78 to Lyndon, IL, then north¬ 
east over IL Hwy 2 to Sterling, IL, 
then north over IL Hwy 88 to junction 
unnumbered highway, then north over 
unnumbered highway to junction IL 
Hwy 72, then north over IL Hwy 72 to 
junction IL Hwy 73, then north over 
IL Hwy 73 to Winslow, IL, then west 
along a line through Warren, IL, to 
Galena, IL, restricted to movements 
from, to or between wholesale and 
retail grocery houses, their ware¬ 
houses. and retail outlets. The purpose 
of this filing is to eliminate the gate¬ 
way of Clinton, IA. 

By the Commission. 

H. G. Homme, Jr., 
Acting Secretary . 

[FR Doc. 78-12051 Filed 5-2-78; 8:45 am) 


[ 7035 - 01 ] 

[Ex Parte No. MC 43) 

LEASE AND INTERCHANGE OF VEHICLES BY 
MOTOR CARRIERS 

Order 

B and P Motor Lines, Inc., (MC 
106074). Shelby Motor Lines, Inc. (MC 
96763), and Forest Dale, Inc (MC 
12801), all under common control, 
have filed a petition for waiver of 
paragraphs (a)(3) and (c) of section 
1057.4 of Lease and Interchange of Ve¬ 
hicles Regulations (49 CFR 1057). 

We find: 1. That petitioners have an 
effective jointly administered safety 
program. 

2. That petitioners will be able to 
more efficiently operate if permitted 
to trip lease. 

3. That petitioners request for relief 
beyond that already provided by para¬ 
graph (c), as amended by Ex Parte MC 
43 (Sub-No. 6), is not warranted. 

It is ordered: 1. That waiver of para¬ 
graph (a)(3) is granted, provided peti¬ 
tioners remain in compliance with the 
motor carrier safety regulations of the 
U.S. Department of Transportation 
and under common control. 

2. That waiver of paragraph (c) is 
denied. 

Decided: April 11, 1978. 

By the Commission, Motor Carrier 
Leasing Board, Board Members Joel E. 
Bums, Robert S. Turkington, and Wil¬ 
liam F. Sibbald. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-12047 Filed 5-2-78; 8:45 am) 
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[ 7035 - 01 ] 

[Ex Parte No. MC 43] 

LEASE ANO INTERCHANGE OF VEHICLES BY 
MOTOR CARRIERS 

Order 

Cherokee Hauling & Rigging, Inc. 
(MC 127834 and numerous subs), Vir¬ 
ginia Hauling Co. (MC 13806 and nu¬ 
merous subs), and Horne Heavy Haul¬ 
ing, Inc. (MC 35045 and numerous 
subs), all under common control, have 
filed a petition for waiver of para¬ 
graphs (a)(3) and (c) of section 1057.4 
of the Lease and Interchange of Vehi¬ 
cles Regulations (49 CFR 1057). 

We find: 1. That the Board has al¬ 
ready considered and granted in part a 
similar petition seeking the identical 
W'aiver by the same petitioners. 

It is ordered: 1. That waiver of para¬ 
graphs (a)(3) and (c) is denied. 

Decided: April 5,1978. 

By the Commission, Motor Carrier 
Leasing Board, Board Members Joel E. 


Bums, Robert S. Turkington, and Wil¬ 
liam F. Sibbald. Board Member Turk¬ 
ington not participating. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-12046 Filed 5-2-78; 8:45 am] 


[ 1505 - 01 ] 

INTERSTATE COMMERCE 
COMMISSION 

[Volume No. 70] 

MOTOR CARRIER, BROKER, WATER CARRIER 
AND FREIGHT FORWARDER OPERATING 
RIGHTS APPLICATIONS 

Correction 

In FR Doc. 78-6726 appearing at 
page 11011 in the issue for Thursday, 
March 16, 1978, on page 11015. first 
column, change “MC 109397 (Sub-No. 
383F)” to read “MC 109397 (Sub-No. 
393F)*\ 
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This section of the FEDERAL REGISTER contains notices of meetings published under the "Government in the Sunshine Act" (Pub. L 94-409), 5 U.S.C. 
552bfe)(3). 


CONTENTS 


Item 

Civil Aeronautics Board. 1 

Commodity Futures Trading 

Commission ....„. 2 

Equal Employment 

Opportunity Commission. 3 

Federal Communications 

Commission. 4, 5, 6 

Federal Energy Regulatory 

Commission. 7 

Federal Reserve System. 8 

Indian Claims Commission. 9 

Nuclear Regulatory 

Commission. 10 

Railroad Retirement Board. 11 


Renegotiation Board. 12. 13. 14. 15 


[6320-C1] 

1 

CM-126, April 27. 1978] 

CIVIL AERONAUTICS BOARD. 

TIME AND DATE: 10 a.m., May 5. 
1978. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington, D.C. 20428. 

SUBJECT: The DHL Corporation to 
make a presentation regarding the op¬ 
eration of couriers. 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary, 
202-073-5068. 

CS-914-78 Filed 5-1-78; 9:20 am] 


[6351-01] 

2 

COMMODITY FUTURES TRADING 
COMMISSION. 

“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
Vol. 43. No. 82, April 27, 1978, page 
18128. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF THE MEETING: 10 
a.m., May 2, 1978. 

CHANGES IN THE MEETING: The 
meeting is postponed until 10 a.m. on 
May 5, 1978. 

CS-927-78 Filed 5-1-78; 4:00 pm] 


[6570-06] 

3 

EQUAL EMPLOYMENT OPPORTU¬ 
NITY COMMISSION. 

“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
S-885-78. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 9:30 a.m. 
(eastern time), Tuesday, May 2, 1978. 

CHANGES IN THE MEETING: The 
date of the meeting is changed to 
Wednesday, May 3, 1978, and the time 
of the meeting is changed to 10 a.m. 
(eastern time). 

A majority of the entire membership 
of the Commission determined by re¬ 
corded vote that the business of the 
Commission required these changes 
and that no earlier announcement was 
possible. 

The vote was as follows: 

In favor of change.—Eleanor Holmes 
Norton, Chair; Daniel E. Leach, Vice 
Chair, Ethel Bent Walsh, Commis¬ 
sioner. 

Opposed.—None. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Marie D. Wilson, Executive Officer, 
Executive Secretariat at 202-634- 
6748. 

This notice issued April 28, 1978. 
CS-922-78 Filed 5-1-78; 2:23 pm] 


[6712-01] 

4 

FEDERAL COMMUNICATIONS 
COMMISSION. 

TIME AND DATE: 9:30 a.m., Tuesday, 
April 25, 1978. 

PLACE: Room 856, 1919 M Street 
NW., Washington, D.C. 

STATUS: Special open Commission 
meeting. 

MATTER CONSIDERED: 

Agenda, Item No., and Subject 

Complaints and Compliance—1—Petition 
for declaratory ruling from station 
KOAA-TV. Pueblo, Colo., as to applicabil¬ 
ity of section 315 to recall election. 

Note.— The prompt and orderly conduct 
of Commission business did not permit an¬ 
nouncement prior to the meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 


Samuel M. Sharkey, FCC Public In¬ 
formation Office, 202-632-7260. 

Issued: April 25, 1978. 

[S-919-78 Filed 5-1-78; 11:08 am] 


[6712-01] 

5 

FEDERAL COMMUNICATIONS 
COMMISSION. 

TIME AND DATE: 12 p.m., Tuesday, 
April 25, 1978. 

PLACE: Room 856, 1919 M Street 
NW., Washington, D.C. 

STATUS: Emergency closed Commis¬ 
sion meeting. 

MATTER CONSIDERED: Review of 
internal EEO practices. 

The prompt and orderly conduct of 
Commission business did not permit 
announcement prior to the meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Samuel M. Sharkey, FCC Public In¬ 
formation Office, telephone 202- 
632-7260. 

Issued: April 25, 1978. * 

[S-920-78 Filed 5-1-78; 11:08 am] 


[6712-01] 


FEDERAL COMMUNICATIONS 
COMMISSION. 

TIME AND DATE: 2 p.m., Thursday, 
May 4, 1978. 

PLACE: Room 856, 1919 M Street 
NW.. Washington, D.C. 

STATUS: Parts of this meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 

MATTERS TO BE CONSIDERED: 
Portions open to the public: 

Agenda, Item No. and Subject 

Safety and Special Radio Services—1—Ray¬ 
mond Standring’s application for review 
of order of revocation. 

Common Carrier—1—Implementing ac¬ 

counting and reporting changes proposed 
in Docket 19129 (Phase II) rate case 
(Docket No. 21230). 

Common Carrier—2—Amendment of section 
21.13(f) of the Commission’s Rules defer¬ 
ring state certification until after con¬ 
struction of DPLMRS station (Docket 
20870. 61 FCC 2d 200). 

Common Carrier—3—Petitions to reject and 
suspend Western Union’s tariff filings, 
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PCC Nos. 268 and 269. transmittal Nos. 
7347 and 7348 (C C Docket 78-97). 
Common Carrier—4—COMSAT rate case 
settlement proposal (Docket No. 16070). 
Cable Television—1—Garland B. Pugh’s pe¬ 
tition for waiver of section 76.55(b). the 
“no deletion” segment, of the Commis¬ 
sion’s Rules. 

Aural—1—Application for modification of 
WRFS-FM, Alexander City, Ala. (BPH- 
10,122) filed by Piedmont Service Corp. 
Aural—2—Application for a construction 
permit filed by Por Favor, Inc. (KUKA, 
San Antonio. Tex.). 

Television—1—Application (BPCT-4911) of 
Amaturo Group (KQTV, St. Joseph. Mo.) 
for “semi-satellite” TV station in Topeka. 
Kans. 

Complaints and Compliance—1—AS I Com¬ 
munications’ request that its sales net¬ 
work be found consistent with Commis¬ 
sion policy. 

Complaints and Compliance—2—Review of 
ruling directing Tuscola Broadcasting Co. 
to allow public inspection of WKYO and 
WIDL program logs. 

Portions closed to the public: 

Agenda, Item No. and Subject 

Hearing—1—Draft order responding to com¬ 
ments in the Los Angeles, Calif., 1110kHz 
proceeding (Docket Nos. 15752, 15754-56, 
and 15764-66). 

Hearing—2—Draft decision in renewal of 
WBRL, Berlin. N.H. (Docket No. 20457). 

This meeting may be continued the 
following work day to allow the Com¬ 
mission to complete appropriate 
action. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Samuel M. Sharkey, FCC Public In¬ 
formation Office, telephone 202- 
632-7260. 

Issued: April 27,1978. 

[S-921-78 Filed 5-1-78; 11:08 ami 


[6740-02] 

7 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

“FEDERAL REGISTER*’ CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 18627. published May 1, 1978. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 a.m., 
May 3. 1978. 

CHANGE IN THE MEETING: The 
following items have been added: 

Item No., Docket No. and Company 

ER-6.—ER77-277, Pennsylvania Power Co. 
ER-7.—ER77-331, Central Power <fe Light 
Co. 

Kenneth F. Plumb, 
Secretary . 

[S-924-78 Filed 5-1-78; 2:23 pm] 


[6210-01] 

8 

FEDERAL RESERVE SYSTEM. 


TIME AND DATE: 11 a.m., Monday, 
May 8. 1978. 

PLACE: 20th Street and Constitution 
Avenue NW., Washington, D.C. 20551. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

1. Proposed statement to be present¬ 
ed to the Senate Committee on Bank¬ 
ing, Housing, and Urban Affairs re¬ 
garding S. 50, a bill entitled the “Full 
Employment and Balanced Growth 
Act of 1978.” 

2. Any agenda items carried forward 
from a previously announced meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne. Assistant to 
the Board, 202-452-3204. 

Dated: April 28, 1978. 

Theodore E. Allison. 
Secretary of the Board. 
[S-913-78 Filed 5-1-78; 9:26 am] 


[7030-01] 

9 

INDIAN CLAIMS COMMISSION. 

TIME AND DATE: 10:15 a.m.. May 10. 
1978. 

PLACE: Room 600, 1730 K Street 
NW., Washington, D.C. 

STATUS: Open to the public. 

Dockets 15-C, 29-A and 71. Potawatomi. 
Docket 59. Saginaw Chippewa. 

Docket 332-C, Yankton Sioux. 

Docket 343, Cayuga Nation, et al. 

FOR MORE INFORMATION: 

David H. Bigelow. Executive Direc¬ 
tor, Room 640, 1730 K Street NW., 
Washington, D.C. 20006, telephone 
202-653-6174. 

[S-926-78 Filed 5-1-78; 3:36 pm] 


[7590-01] 

10 

NUCLEAR REGULATORY COM¬ 
MISSION. 

“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
Volume 43 No. 80. page 17629. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF THE MEETING: 
Wednesday. April 26. 2:45 p.m. 

CHANGES IN THE MEETING: Meet¬ 
ing titled “Discussion of Proposed Li¬ 
censing Legislation” (closed meeting) 
is Cancelled. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Walter Magee, 202-634-1410. 


Dated: April 28. 1978. 

Roger M. Tweed, 
Office of the Secretary. 
[S-925-78 Filed 5-1-78; 2:23 pm] 


[7905-01] 

11 

RAILROAD RETIREMENT BOARD. 

TIME AND DATE: 8:30 a.m.. May 11. 
1978. 

PLACE: Board’s meeting room on the 
8th floor of its headquarters building 
at 844 Rush Street, Chicago, Ill., 
60611. 

STATUS: Part of this meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 

MATTERS TO BE CONSIDERED: 
Portions open to the public. 

(1) Request for temporary typing services. 

(2) Remodeling of the first floor Informa¬ 
tion office. 

(3) Building security. 

(4) Recommendation concerning Syracuse. 
N.Y., district office. 

(5) Hearings and appeals backlog. 

(6) Rewrite of regulations on erroneous pay¬ 
ments. 

(7) Delegation of functions by Board. 

(8) Questionnaire on employer status of cer¬ 
tain companies. 

(9) General Services Administration propos¬ 
al for commercial contractual cleaning 
service. 

(10) Social Security benefit reduction of 
partial payments by IMPACT program. 

(11) Technical amendments. 

(12) 1978 National meeting. 

(13) Soliciting applications under the 
Kalina decision. 

Portions closed to the public: 

(14) Appeal of denial of waiver of recovery 
of overpayment, Nellie R. Olson. 

(15) Appeal of denial of waiver of recovery 
of overpayment, Marry L. Payne. 

(16) Appeal from referee’s denial of annuity 
application, Irving Taub. 

(17) Appeal from referee’s denial of disabil¬ 
ity annuity application, Francis J. Kan- 
kiewicz. 

(18) Appeal from referee’s denial of disabil¬ 
ity annuity application. Troy L Green. 

(19) Appeal from referee’s denial of disabil¬ 
ity annuity application, Dallas L. Adkins. 

(20) Appeal from referee’s denial of disabil¬ 
ity annuity application, Joe. B. Garee. 

(21) Appeal from referee’s denial of disabil¬ 
ity annuity application. Samuel C. McCan- 
less. 

(22) Appeal from referee’s denial of disabil¬ 
ity annuity application, Elba Fannin. 

(23) Appeal from referee’s denial of disabil¬ 
ity annuity application, John R. Sword. 

(24) Appeal of denial of waiver of recovery 
of overpayment. Agnes Reynolds. A 

(25) Appeal from referee’s denial of disabil¬ 
ity annuity application, Vincent J. Mi¬ 
chael. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

R. F. Butler, Secretary of the Board, 
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19105-19123 


Com No. 312-751-4920; FTS No. 387- 
4920. 

[S-923-78 Filed 5-1-78; 2:23 pm] 


[7910-01] 

12 

RENEGOTIATION BOARD. 

DATE AND TIME: Wednesday, June 
7. 1978; 9:30 a.m. 

PLACE: Conference Room, 4th Floor, 
2000 M Street NW., Washington, D.C. 
20446. 

STATUS: Closed to public observa¬ 
tion. 

MATTERS TO BE CONSIDERED: 

1. Howmet Corp., fiscal year ended 
December 31,1971. 

2. Eastalco Share, Inc., SII to Prime 
Aluminum & Steel Corp., fiscal year 
ended December 31,1971. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kelvin H. Dickinson, Assistant Gen¬ 
eral Counsel-Secretary, 2000 M 
Street NW.. Washington, D.C. 20446, 
202-254-8277. 

Dated: April 28, 1978. 

Goodwin Chase, 
Chairman. 

[S-915-78 Filed 5-1-78; 10:55 am] 


[7910-01] 

13 

RENEGOTIATION BOARD. 


DATE AND TIME: Wednesday, June 
14, 1978; 9:30 a.m. 

PLACE: Conference Room, 4th Floor, 
2000 M Street NW., Washington, D.C. 
20446. 

STATUS: Closed to public . observa¬ 
tion. 

MATTER TO BE CONSIDERED: 

Lasko Metal Products, fiscal year 
ended April 30, 1972. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kelvin H. Dickinson, Assistant Gen¬ 
eral Counsel-Secretary, 2000 M 
Street NW., Washington, D.C. 20446, 
202-254-8277. 

Dated: April 28,1978. 

Goodwin Chase, 
Chairman. 

CS-916-78 Filed 5-1-78; 10:55 am] 


[7910-01] 

14 

RENEGOTIATION BOARD. 

DATE AND TIME: Wednesday, June 
21. 1978; 9:30 a.m. 

PLACE: Conference Room, 4th Floor, 
2000 M Street NW., Washington, D.C. 
20446. 

STATUS: Closed to public observa¬ 
tion. 

MATTER TO BE CONSIDERED: 
Bata Shoe Co., Inc., fiscal year ended 
December 31,1972. 


CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kelvin H. Dickinson, Assistant Gen¬ 
eral Counsel-Secretary, 2000 M 
Street NW., Washington, D.C. 20446, 
202-254-8277. 

Dated: April 28. 1978. 

Goodwin Chase, 
Chairman. 

[S-917-78 Filed 5-1-78; 10:55 am] 


[7910-01] 

15 

RENEGOTIATION BOARD. 

DATE AND TIME: Wednesday, June 
28.1978; 9:30 a.m. 

PLACE: Conference Room, 4th Floor, 
2000 M Street NW.. Washington, D.C. 
20446. 

STATUS: Closed to public observa¬ 
tion. 

MATTERS TO BE CONSIDERED: 

1. The Entwistle Co., fiscal year 
ended September 29, 1968. 

2. The Entwistle Co., SII to Van 
Zelm Associates, Inc., fiscal year ended 
September 29, 1968. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kelvin H. Dickinson, Assistant Gen¬ 
eral Counsel-Secretary, 2000 M 
Street NW., Washington, D.C. 20446, 
202-254-8277. 

Dated: April 28, 1978. 

Goodwin Chase, 
Chairman. 

[S-918-78 Filed 5-1-78; 10:55 am] 
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[4110-02] 

Title 45—Public Welfare 

CHAPTER I—OFFICE OF EDUCATION, 
DEPARTMENT OF HEALTH, EDUCA¬ 
TION, AND WELFARE 

PART 115—SCHOOL ASSISTANCE IN 
FEDERALLY AFFECTED AREAS 

Final Regulation 

AGENCY: Office of Education. 

Health, Education, and Welfare. 

ACTION: Final regulation. 

SUMMARY: This document sets forth 
certain requirements and criteria gov¬ 
erning the awarding of Federal assis¬ 
tance to school districts for current ex¬ 
penditures in areas affected by Feder¬ 
al activities. The amended regulation 
presents to the public and applicants 
certain definitions and procedures 
used in the processing of such awards. 
These amendments are made neces¬ 
sary by Pub. L. 93-380. 

EFFECTIVE DATE: Pursuant to sec¬ 
tion 431(d) of the General Education 
Provisions Act, as amended (20 U.S.C. 
1232(d)). this regulation has been 
transmitted to the Congress concur¬ 
rently with its publication in the Fed¬ 
eral Register. That section provides 
that regulations subject thereto shall 
become effective on the forty-fifth day 
following the date of such transmis¬ 
sion, subject to the provisions therein 
concerning Congressional action and 
adjournment. 

FOR FURTHER INFORMATION 
CONTACT: 

Mrs. Edna Cave, Division of School 
Assistance in Federally Affected 
Areas, telephone: 202-245-1975. 

SUPPLEMENTARY INFORMATION: 

Background 

Section 305(a)(1) of the Education 
Amendments of 1974 revised section 3, 
w hich covers the computation of enti¬ 
tlements based on numbers of federal¬ 
ly-connected children. Section 
305(a)(2) revised section 5, which 
covers the allocation of payments au¬ 
thorized under Pub. L. 81-874, the 
Impact Aid Program. 

Although the matters of entitlement 
related to handicapped children and 
entitlements related to children from 
low-rent public housing were included 
in the notice of proposed rulemaking, 
they are not included in the regulation 
set forth below, but will be the subject 
of separate rulemaking. 

The regulation set forth below en¬ 
compasses the following: minor revi¬ 
sion of the method of computing the 
federally-connected average daily at¬ 
tendance (ADA) as set forth in the 
definitions section (§ 115.3(e)(f)); addi- 
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tion of the term “county** to the defi¬ 
nitions section (§ 115.3(p)); addition of 
the term “school year” to the defini¬ 
tions section (§115.3(q)); revision of 
sections in Subpart C concerning pay¬ 
ments under section 3 when the per¬ 
centage eligibility requirement is not 
met (§115.21); entitlements under 
amended section 3(e) (§ 115.22); reduc¬ 
tion of financial assistance under sec¬ 
tion 5 of the Act due to insufficient 
appropriations (§115.25); and addi¬ 
tions to Subpart C relating to the spe¬ 
cial savings clauses under Pub. L. 93- 
380 (§ 115.27). Certain sections of Part 
115 are being republished without any 
major change being made other than 
revising references to Pub. L. 81-874 to 
reflect statutory changes, renumerat¬ 
ing a regulatory section in one in¬ 
stance. and rewording for clarity. 
These sections are the final filing date 
for applications (§ 115.11(g)); changes 
in boundaries, classification, and gov¬ 
erning authority of applicants 
(§ 115.20); payments under section 4(a) 
of the Act (§115.23); election under 
section 4(c) of the Act (§115.24); and 
determination of generally comparable 
local educational agencies 

(§ 115.30(a)(10), (b)(2)(iii)). The regula¬ 
tion does not include the matters of 
entitlements related to handicapped 
children (§ 115.28) and entitlements re¬ 
lated to low-rent public housing chil¬ 
dren (§ 115.29); these matters will be 
the subject of separate rulemaking. 
The regulation also does not treat the 
matter of the prohibition against con¬ 
sideration by States of Pub. L. 81-874 
payments in the administration of 
State aid (section 5(d) of the Act); that 
matter has been the subject of sepa¬ 
rate rulemaking (Subpart G of Part 
115). 

1. Major amendments to the regula¬ 
tion , A. Definition of “county.” The 
term “county” has been defined in 
§115.3(p) also to mean municipalities 
and other political subdivisions of a 
State that are not considered part of a 
county by the Secretary of Commerce 
in compiling data on counties. 

B. Continuation of eligibility when 
the 3 percent requirement is not met 
Section 3(c)(2)(A)(ii) of Pub. L. 81-874 
provides eligibility for entitlement for 
two years immediately following the 
year in which a local educational 
agency meets the 3 percent require¬ 
ment of section 3(c)(1)(B) of the Act, 
even though the agency fails to meet 
the 3 percent requirement during 
those two years. Section 115.21 sets 
forth the basis for eligibility, under 
section 3(cX2)(A)(ii), specifies the stat¬ 
utory limitation on the entitlement 
computation for the second year of 
continued eligibility under that sec¬ 
tion, and provides the benefits of the 
section to an applicant agency that 
weis not in existence in one or both of 
the two school years before its applica¬ 
tion, or w hen an applicant is absorbed 


by a successor local educational 
agency in a school district reorganiza¬ 
tion. 

C. Section 3(e), Pub. L. 81-874. Sec- 
tipn 3(e) of Pub. L. 81-874 provides for 
adjustments to entitlements for reduc¬ 
tions in the numbers of “A” or “B” 
children resulting from a decrease or 
cessation of Federal activities within 
the State in which the local education¬ 
al agency is located. Section 3(e) re¬ 
quires: (1) The number of “A” and “B” 
children in the school district to be 
less than 90 percent of the number of 
these children in the school district 
during the previous fiscal year; and (2) 
That the decrease or cessation of Fed¬ 
eral activities results in a substantial 
decrease in the number of “A** and 
“B” children in the school district. 
Section 115.22 sets forth the basic pro¬ 
visions of section 3(e) and establishes 
how the Commissioner shall make de¬ 
terminations under these provisions. 
In § 115.22(b)(2), a decrease is consid¬ 
ered substantial when it equals 3 per¬ 
cent of the current year’s total ADA 
and is at least 10 in ADA in number. 
Section 115.22(b)(3) requires an appli¬ 
cant school district to identify the par¬ 
ticular decrease or cessation of Feder¬ 
al activity which occurred within the 
State in which the district is situated 
and which resulted in the “substantial 
decrease” in the number of “A** Euid 
“B” children. Also, the school district 
must obtain certification of this de¬ 
crease or cessation from the Federal 
agency involved in the activity. 

D. Reduced payments because of in¬ 
sufficient appropriations. Section 5(c) 
of Pub. L. 81-874 sets forth a schedule 
of payments when appropriations are 
insufficient to pay all entitlements in 
full. Section 115.25(a) references this 
section of the Act and describes the 
procedure for determining payments 
in such a circumstance. Section 
115.25(b) provides that, where part of 
an entitlement is attributable to chil¬ 
dren who live in low-rent public hous¬ 
ing, that part shall not be paid under 
section 5(c)(2) of the Act. This special 
treatment is made necessary by the 
provision of section 5(e) of the Act, 
which requires a determination by the 
Commissioner of that part of an enti¬ 
tlement attributable to the number of 
“A” and “B” children who live in low- 
rent public housing, and which fur¬ 
ther provides that that part of the en¬ 
titlement for a local educational 
agency shall not be allocated or paid 
under section 5(c)(2) of the Act. 

E. Savings clauses under Pub. L. 93- 
380. There are four savings clauses 
which affect applicELnts under Pub. L. 
81-874 that are contained Jn Pub. L. 
93-380. These savings clauses are not 
part of Pub. L. 81-874 but have a 
direct bearing on the payments of 
local educational agencies under the 
Act. In response to public comment on 
the notice of proposed rulemaking, the 
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final regulation regarding the savings 
clauses has been reworded to provide 
clarity and to be specific regarding the 
provision of benefits under the savings 
clauses to applicants involved in reor¬ 
ganizations. Section 115.27 references 
these savings clauses and sets forth 
further provisions deemed necessary 
to clarify and implement them. Sec¬ 
tion 115.27(b) deals with section 
305(b)(2)(A) of Pub. L. 93-380. This 
sentence clearly states that a local 
educational agency must be eligible 
for section 3, Pub. L. 81-874 entitle¬ 
ment in order to be eligible for pay¬ 
ment under this savings clause, and it 
provides the benefits of this savings 
clause to certain applicants that were 
not in existence in earlier years 
(§ 115.27(b)(1)). A local educational 
agency which fails to meet the 3 per¬ 
cent eligibility requirement for an en¬ 
titlement under section 3, Pub. L. 81- 
874 is continued as eligible for two 
more years. Although such an agency 
is eligible for a payment under this 
savings clause, it is subject neverthe¬ 
less to a restriction on the amount of 
payment for the second year of contin¬ 
ued eligibility (§ 115.27(b)(2)). Section 
115.27(c) references the guaranteed 
payment provided by section 
305(b)(2)(B) of Pub. L. 93-380 for 
school districts experiencing enroll¬ 
ment decreases because of military 
base closings. It describes the decrease 
of federally-connected children that is 
necessary for eligibility under this 
clause, explains that there must be a 
direct relationship between the de¬ 
crease in the number of federally-con¬ 
nected children and an announced de¬ 
crease or cessation of Federal activi¬ 
ties on a military installation, and 
specifies what information must be 
provided to support the claim for the 
guaranteed payment. Also, it provides 
the benefits of this savings clause to 
certain applicants that were not in ex¬ 
istence in the preceding year 
(§ 115.27(c)(4)). Section 115.27(d) refer¬ 
ences section 305(b)(2)(C) of Pub. L. 
93-380 and explains that the number 
of “out of county" and “out of State" 
“B" children must equal at least 10 
percent of the total number of “B" 
children for eligibility under the 
clause; it provides the benefits of this 
savings clause to certain applicants 
that were not in existence in the pre¬ 
ceding year and provides that amounts 
attributed to this section in prior 
years are creditable to the current 
guarantee of this section. In 
§ 115.27(e), relating to section 
305(b)(2)(D) of Pub. L. 93-380, the 
method for computing the amount of 
payment under this savings clause is 
described. 

2. Comments on the proposed, regula¬ 
tions. Interested parties were given 30 
days in which to submit written com¬ 
ments, suggestions, or objections re¬ 
garding the proposed regulation. A 


RULES AND REGULATIONS 

summary of the comments and re¬ 
sponses to them is given. The com¬ 
ments are arranged in order of the sec¬ 
tions of the final regulation to which 
they apply. 

A. General comments. Comment. 
One commenter wrote that any tribe 
or tribal organization that operates an 
elementary or secondary school should 
be included among the local educa¬ 
tional agencies eligible to receive fi¬ 
nancial assistance under Pub. L. 81- 
874. 

Response. No change in the regula¬ 
tion is necessary. A tribe or a tribal or¬ 
ganization recognized as a local educa¬ 
tional agency is eligible. Section 
403(6)(A) of Pub. L. 81-874 defines a 
local educational agency as a board of 
education “or other legally constituted 
local school authority having adminis¬ 
trative control and direction of free 
public education in a county, town¬ 
ship, independent or other school dis¬ 
trict located within a State." This defi¬ 
nition can be altered only by amend¬ 
ing the basic statute. 

Comment Two commenters objected 
because section 305(a)(1) of Pub. L. 93- 
380 does not include, among those to 
be counted in the computation of pay¬ 
ment, children with a parent em¬ 
ployed on Federal property situated in 
a State other than that of the appli¬ 
cant local educational agency. 

Response. No change in the regula¬ 
tion is possible. The law can be 
changed by Congress but not by regu¬ 
lations. 

Comment Several commenters ex¬ 
pressed difficulty in understanding 
the regulation. 

Response. The wording of the regu¬ 
lation has been changed in many in¬ 
stances in an effort to make it more 
understandable. The new wording does 
not represent any change from the 
notice of proposed rulemaking in in¬ 
terpretation or implementation of the 
basic law. 

B. §115.3 Definitions. Comment One 
commenter pointed out that sections 
3(a) and 3(b) of Pub. L. 81-874 distin¬ 
guished between residence in and out 
of the county in which the school dis¬ 
trict of a local educational agency is 
located, and that there was consider¬ 
able inconsistency among definitions 
of counties by the Department of 
Commerce and other Federal and 
State agencies. The commenter said 
that the differences could work a sub¬ 
stantial hardship on urban school dis¬ 
tricts not considered to be in the 
county, when the parents of students 
lived in those districts but worked on 
Federal property outside the city 
limits. 

Response. The regulation has not 
been changed. According to section 
403(11) of Pub. L. 81-874, the term 
“county" means those divisions of a 
State utilized by the Secretary of 
Commerce in compiling and reporting 
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data regarding counties. To consider 
municipalities and other political sub¬ 
divisions as parts of counties when 
they are not considered as such by the 
Secretary of Commerce would be in¬ 
consistent with the law. The regula¬ 
tion clarifies the distinction between 
counties and other units of govern¬ 
ment that will be considered as coun¬ 
ties for purposes of Pub. L. 81-874. 

C. §115.20 Changes in boundaries, 
classification, and governing author¬ 
ity of applicants. Comment One com¬ 
menter stated that the Office of Edu¬ 
cation lacked the authority to require 
the extensive reporting procedures 
outlined in § 115.20(a). The commenter 
said that the amendments in Pub. L. 
93-380 did not affect §115.20 and that 
legislative history had not authorized, 
nor had legislative intent been found 
to require, detailed reporting. 

Response. No change has been made 
in the regulation. Since Subpart C was 
reworded, the entire subpart was re¬ 
peated; substantial portions, including 
§ 115.20, were changed only for greater 
clarity. Moreover, section 401(b) of 
Pub. L. 81-874 authorizes the Commis¬ 
sioner to promulgate regulations con¬ 
sidered necessary to carry out the pro¬ 
visions of Pub. L. 81-874. Where 
changes in boundaries, classification, 
and governing authority of applicants 
occur, it is necessary to determine to 
whom payment of final entitlement is 
to be made and from whom any over¬ 
payment is to be collected. An appli¬ 
cant local educational agency that 
ceases to exist during a school year is 
not entitled to a payment that is based 
on an entire school year. The data re¬ 
quested are necessary to insure proper 
verification of the nature of the 
change that has taken place within an 
applicant school district. 

D. § 115.22 Entitlements under sec¬ 
tion 3(e). Comment One commenter 
pointed out that section 305(a)(1) of 
Pub. L. 93-380 amended section 3 of 
Pub. L. 81-874 to require, under para¬ 
graph (f), that determinations made 
with respect to the number of children 
an applicant is eligible to claim under 
that section for any fiscal year should 
be made on the basis of estimates only 
whenever actual satisfactory data 
were not available. The commenter 
said that a statement to that effect 
should be added to §115.22 on entitle¬ 
ments under section 3(e). 

Response. No change has been made 
in the regulation, because paragraph 
(f) applies to all of section 3, including 
section 3(e). 

Comment One commenter referred 
to the clause in § 115.22(b)(3) that the 
Commissioner would require local edu¬ 
cational agencies to submit a certified 
statement identifying the particular 
decrease in or cessation of Federal ac¬ 
tivities. The commenter felt that the 
requirement would place on the local 
educational agency a responsibility 
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that belonged to the Commissioner of 
Education, that the Commissioner had 
the authority to get information from 
Federal agencies, and that the require¬ 
ment was mandated neither by the 
statute nor by legislative history and 
must, therefore, be withdrawn. 

Response. No change In the regula¬ 
tion has been made other than 
rewording for clarity. Section 401(b) of 
Pub. L. 81-874 authorizes the Commis¬ 
sioner to make regulations necessary 
to carry out the provisions of Pub. L. 
81-874. A local educational agency is 
considered to be in a better position to 
be more aware of a particular decrease 
or cessation in local Federal activities 
than the Commissioner. However, the 
Commissioner is ready to render assis¬ 
tance*^ any applicant that explains in 
writing any difficulty in preparing or 
submitting the required statement. 

E. § 115.25(a)(2) Reduction of finan¬ 
cial assistance. Comment One com- 
menter pointed out a discrepancy be¬ 
tween § 115.25(a)(2) of the proposed 
rule and section 5(c)(2) of Pub. L. 81- 
874, in which the former section ex¬ 
cluded payments for section 2 entitle¬ 
ments from the second tier of pay¬ 
ments. while the latter section ex¬ 
pressly provided that they be paid at 
the rate of 35 percent of entitlement. 

Response. The regulation would 
have been changed in accordance with 
the comment to provide for payment 
at the 35 percent rate. In the mean¬ 
time, however, section 330(b) of Pub. 
L. 94-482, approved October 12, 1976, 
amended section 5(c) of Pub. L. 81-874 
to provide that 100 percent of an enti¬ 
tlement for section 2 be paid under 
section 5(c)(1) (first tier of payments), 
thereby undoing the need for payment 
of any remaining portion of section 2 
entitlement under sections 5(c)(2) and 
5(c)(3). The regulation has been 
changed accordingly. 

Comment One commenter stated his 
interpretation of § 115.25(b) to mean 
that a local educational agency may 
classify a child who lives in a low-rent 
public housing unit with a parent who 
works on Federal property either 
under section 3(b) or as a low-rent 
housing student under section 3(a). 

Response. No change in the regula¬ 
tion is necessary. The interpretation 
of the commenter is correct. A child 
eligible under section 3(a) may be 
claimed under that section or under 
one section 3(b) subcategory, but may 
not be claimed under both. 

F. § 115.27 Special savings clause. 
Comment One commenter complained 
that § 115.27 of the proposed rule pro¬ 
vided little help in determining the 
amounts of entitlement under section 
305(b)(2) of Pub. L. 93-380. The com¬ 
menter said that the law left some 
question as to how entitlements under 
the section w r ere to be computed, how 
the different entitlements were relat¬ 
ed to each other and to section 3 of 
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Pub. L. 81-874, and to what extent the 
Federal government was not obligated 
under them. The commenter also ex¬ 
pressed a need for definition of the 
terms “payment” and "entitlement” as 
interpreted by the Office of Educa¬ 
tion. 

Response. In response to the com¬ 
ment, the regulation has been changed 
to state clearly the guarantees pro¬ 
vided by section 305(b)(2) of Pub. L. 
93-380. The different savings clauses 
and section 3 of Pub. L. 81-874 are in¬ 
terrelated. Each clause specifically ref¬ 
erences section 3 in a manner which 
indicates that any payments computed 
under the clauses are related to the 
payments that have been computed al¬ 
ready on the basis of entitlements 
under section 3. Each clause seeks to 
insure a level of guarantee for each 
eligible school district, to the extent 
that authorizing legislation can guar¬ 
antee funds that are dependent on an 
appropriation. Each clause sets a dif¬ 
ferent level of guarantee for which 
various school districts will be eligible. 
Some school districts will be eligible 
under more than one clause, but the 
clauses do not operate as unique enti¬ 
tlements to be added to the basic pay¬ 
ment. Once a level of guarantee for a 
particular clause is achieved, then not 
only has the purpose of that clause 
been satisfied, but that same level 
does not also require satisfaction 
under another clause. Guarantees are 
satisfied by payments under section 3 
of Pub. L. 81-874 and any additional 
amount under section 305(b)(2) of 
Pub. L. 93-380 necessary to reach the 
level of guarantee. In the context of 
Pub. L. 81-874, “entitlement” means 
the maximum amount of money the 
local educational agency has a legal 
right to receive as computed under 
section 3(d), and “payment” means 
the amount of money computed under 
section 5 that actually is tendered to 
the local educational agency. 

Comment One commenter ex¬ 
pressed the belief that the regulation 
should include a reasonable time 
schedule for payments under section 
305(b)(2) of Pub. L. 93-380, so that 
school districts entitled to those funds 
could anticipate the receipt of them. 

Response. The regulation has not 
been changed. It is not considered ap¬ 
propriate to include payment sched¬ 
ules of entitlements in a regulation, 
because these schedules vary from 
year to year. No one can be certain 
w r hen an appropriation will be avail¬ 
able. Furthermore, sections 305 (b)(2) 
(A) and (D) of Pub. L. 93-380 may 
sometimes require supplemental ap¬ 
propriations. 

Comment One commenter argued 
that § 115.27(b) was in error in stating 
that a local educational agency had to 
be entitled to a payment under section 
3 of the Act in order to qualify in sec¬ 
tion 305(b)(2)(A) of Pub. L. 93-380. 


The commenter stated that, on the 
contrary, the agency, in order to be 
eligible, had to establish its right to 
payment under section 3 only once in 
any of the fiscal years 1974 through 
1977. 

Response. The regulation has not 
been changed. The first sentence of 
section 305(bK2KA)(i), “the amount 
paid to such agency • • • on the basis 
of the entitlement of that agency,” im¬ 
plies that the agency shall have estab¬ 
lished its entitlement under section 3 
before entitlements under section 305 
(b)(2)(A) apply to that agency. Section 
3(c)(2XA)(ii) of Pub. L. 81-874 pro¬ 
vides that an eligible local educational 
agency shall continue to be eligible 
under section 3 for two succeeding 
fiscal years in which it fails to meet 
that requirement. Therefore, to re¬ 
quire, in § 115.27(b), eligibility under 
section 3 does not defeat the purpose 
of section 305(b)(2)(A)(i). Most school 
districts adversely affected by the revi¬ 
sions in section 3 made by Pub. L. 93- 
380 will have the ill effects lessened in 
some fashion by these provisions of 
section 305(b)(2)(A). An agency that 
was eligible in fiscal year 1975 contin¬ 
ues to be eligible in 1976 and 1977, 
unless it fails to apply. 

Other changes. A. The term “school 
year” has been added to the defini¬ 
tions in § 115.3(q) to distinguish in cer¬ 
tain instances between “school year” 
and “fiscal year.” 

B. The reference to section 305(b)(2) 
of Pub. L. 93-380 has been omitted 
from 5115.11(g) as inappropriate to 
the topic of discussion. The paragraph 
refers to requirements for the amend¬ 
ment of a timely filed application for 
additional or alternative financial as¬ 
sistance. The information necessary 
for making determinations under sec¬ 
tion 305(b)(2) should be contained in 
the initial application document. 

C. The phrase “following that” has 
been removed from § 115.11(g)(1) to re¬ 
flect the change in the fiscal year 
which used to end on June 30 but 
which now ends on September 30. 

D. For the purpose of clarification, 
the phrase “for the fiscal year two 
years or one year before the year for 
which application is made” has been 
inserted after the phrase “of the Act” 
in 5115.21(c)(1). 

E. The old 5115.21(e) has been 
changed to 5115.21(f), and a new 
5 115.21(e) has been added to clarify 
that section 3(c)(2)(AXii) of Pub. L. 
81-874 applies to certain applicants 
after June 30, 1975. 

F. The last sentence which reads 
“This election is not subject to change 
after, and shall become final upon, the 
date of final payment for the fiscal 
year involved” has been deleted from 
5115.24(b) to be consistent with 
5115.11, which requires amendments 
to be filed no later than September 30 
of the fiscal year for which assistance 
is sought. 
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G Section 115.25 has been changed 
to reflect the amendment made by sec¬ 
tion 330(b) of Pub. L. 94-482, approved 
October 12, 1976, which provides 100 
percent of entitlement to section 2 
under section 5(c)(1) of Pub. L. 81-874. 

H. Section 115.26 concerning the 
"failure or refusal of a local education¬ 
al agency to educate children living on 
Federal property” has been withdrawn 
because it does not sufficiently clarify 
or add to the language of section 6(f) 
of Pub. L. 81-874. A review of section 
6(f) will be undertaken and if neces¬ 
sary a rule will be proposed. 

I. The original §115.27(0(2) has 
been deleted. That section concerned 
internal administrative procedures re¬ 
lated to the use of estimated entitle¬ 
ments and payments under section 
305(b)(2)(D) of Pub. L. 93-380. Since it 
may be necessary on occasion to 
adjust those procedures, it is deemed 
inadvisable to set them forth in the 
form of a regulation. 

Note.— The Office of Education has deter¬ 
mined that this document does not contain 
a proposal requiring preparation of an Infla¬ 
tion Impact Statement under Executive 
Order 11821 and OMB Circular A-107. 

(Catalog of Federal Domestic Assistance 
Program No. 13.478, School Assistance In 
Federally Affected Areas—Maintenance and 
Operation.) 

Dated: January 5, 1978. 

Ernest L. Boyer, 

U.S. Commissioner of Education. 

Approved: April 26, 1978. 

Joseph A. Califano, Jr., 

Secretary of Health, Education, 
and Welfare. 

Part 115 of Title 45 of the Code of 
Federal Regulations is amended as fol¬ 
lows: 

1. Section 115.3 is amended by revis¬ 
ing paragraphs (e) and (f) and by 
adding paragraphs (p), and (q) to read 
as follows: 

§115.3 Definitions. 


(e) "Average daily attendance of fed¬ 
erally-connected pupils” in each perti¬ 
nent subcategory of federally-connect¬ 
ed children under sections 3(a), 3(b), 
and 4(a) means the number deter¬ 
mined in the manner described in this 
paragraph. 

(1) At some specific date after the 
third day of the legal school session of 
the regular school year and before the 
cutoff date for filing Form RSF-1, a 
membership count of all pupils 
claimed in the various federally-con¬ 
nected subcategories must be made 
either by: 

(i) Conducting a parent-pupil survey 
to determine the parent’s employment 
on Federal property or active duty as¬ 
signment in the uniformed services 
and the child’s residence on Federal 
property; or by 
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(ii) Obtaining certifications from the 
various employers and the appropriate 
housing officials as to the employment 
of the parents of the children claimed 
or residence of the children on the 
specific date involved. 

The membership count of all pupils 
made as of this specific date consti¬ 
tutes the official membership report 
of the applicant local educational 
agency for that date. 

(2) The average daily attendance 
(hereinafter referred to as ADA) of 
federally-connected, pupils shall then 
be obtained in the following manner. 

(i) For the purposes of the applica¬ 
tion OE Form 4019 (Form RSF-1), the 
membership in each federally-connect¬ 
ed subcategory shall be multiplied by 
the ratio of total ADA on the date of 
the membership count to the total 
membership as reported in the official 
membership and ADA report of the 
applicant district for the reporting 
period; and 

(ii) For the purposes of the final 
report OE Form 4037 (Form RSF-3) 
the membership in each federally-con¬ 
nected subcategory shall be multiplied 
by the ratio of the total ADA for the 
period July 1 to the following June 30 
to the total membership. This total 
ADA may include ADA based upon 
free public education provided in 
summer school as determined in accor¬ 
dance with State law. 

(3) At the option of the applicant, a 
second membership count may be 
made. Procedures for a second mem¬ 
bership count are set out in paragraph 

(f) of this section. 

(20 U.S.C. 283(2)(b), 239(a). 244(10)) 

(f) "Average daily attendance of fed¬ 
erally-connected pupils when deter¬ 
mined by two counts of all pupils” 
means the number determined in the 
manner described in this paragraph. 

(1) A first count of membership of 
each subcategory of federally-connect¬ 
ed children must be made as described 
in paragraph (e) of this section. If con¬ 
ducted, a second count of membership 
must be made during the last quarter 
of the regular school year and uni¬ 
formly for the entire local educational 
agency. 

(2) A membership count of all 
pupils, made as of the same dates as 
the counts of federally-connected chil¬ 
dren, constitutes the official member¬ 
ship report of the applicant school dis¬ 
trict for those dates. 

(3) Add the total membership for 
each count and divide the sum by two 
to compute an average total member¬ 
ship for both counts. 

(4) Add the total federally-connected 
membership for each subcategory for 
both counts and divide the sum by two 
to compute an average federally-con¬ 
nected membership for each subcate¬ 
gory. 

(5) Divide the total ADA for the 
period July 1 to the following June 30 
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by the average total membership ob¬ 
tained in paragraph (3) to obtain the 
ratio of ADA to membership. 

(6) For the purposes of the final 
report OE Form 4037 (Form RSF-3), 
the average federally-connected mem¬ 
bership for each subcategory obtained 
in subparagraph (4) shall be multi¬ 
plied by the ratio of the total ADA to 
the average total membership. This 
total ADA may include ADA based 
upon free public education provided in 
summer school as determined in accor¬ 
dance with State law. 

(20 U.S.C. 238(a)(b), 239(a), 244(10)) 

• • * • • 

(p) "County” means, for the purpose 
of computing entitlement under sec¬ 
tion 3 of the Act and payments under 
section 5 of the Act as well as for the 
purpose of this part, those divisions of 
a State utilized by the Secretary of 
Commerce in compiling and reporting 
data regarding counties, subject to the 
following qualifications: 

(1) Where a municipality or other 
political subdivision of a State is not 
treated as part of a county by the Sec¬ 
retary of Commerce in compiling and 
reporting data regarding counties, 
those municipalities and other politi¬ 
cal subdivisions are regarded as sepa¬ 
rate counties; and 

(2) Where a local educational agency 
is situated in more than one county, 
the term "county” in the phrase "in 
the county in which the school district 
of such agency is located” includes any 
county in which the local educational 
agency is situated in whole or in part. 

(20 U.S.C. 238<a)(b) and note; 20 U.S.C. 
244(11); 88 Stat. 534) 

(q) "School year” as used in this 
part, means the period between July 1 
of one year and June 30 of the subse¬ 
quent year. 

(20 U.S.C. 242) 

2. Section 115.11 is amended by re¬ 
vising paragraph (g) to read as follows: 

§ 115.11 Final date for filing applications. 

• * * • • 

(g) A timely filed application may be 
amended to apply for additional or al¬ 
ternative financial assistance under 
sections 3(d)(2)(B), 3(d)(3)(B)(ii), 3(e) 
or section 4(d) of the Act, if the 
amendment is: 

(1) Filed no later than September 30 
of the fiscal year for which assistance 
is sought; and 

(2) Accompanied by a detailed state¬ 
ment setting forth the basis of the 
claim and a justification for the re¬ 
quested entitlement. 

(20 U.S.C. 240(a)(1)) 

3. Part 115 is amended by revising 
subpart C to read as follows: 
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Subpart C—Payment* 

Sec. 

115.20 Changes In boundaries, classifica¬ 
tion, and governing authority of appli¬ 
cants. 

115.21 Payments under section 3 when per¬ 
centage eligibility requirement is not 
met. 

115.22 Entitlements under section 3(e). 

115.23 Payments under section 4(a). 

115.24 Election under section 4(c). 

115.25 Reduction of financial assistance 
under sections 2, 3. and 4 due to insuffi¬ 
cient appropriations. 

115.26 [Reserved) 

115.27 Adjustments to payments related to 
special savings clauses under Pub. L. 93- 
380. 

Authority: 20 U.S.C. 238-240, 244(11). 

Subpart C—Payments 

§ 115.20 Changes in boundaries, classifica¬ 
tion, and governing authority of appli¬ 
cants. 

(а) If the applicant is a party to any 
merger, consolidation, annexation, de- 
consolidation, or other similar action 
which may affect its boundaries, iden¬ 
tity, governing authority, classifica¬ 
tion, or control, it must notify the 
Commissioner as soon as practicable of 
the effective date of that action, its 
extent and character, and the legal au¬ 
thority under which the action was or 
is to be effected. This notification 
must include the following informa¬ 
tion: 

(1) The effective date of change in 
boundaries or organization, for all pur¬ 
poses, including administrative and 
fiscal; 

(2) Identification by name, district, 
number and address of all former 
agencies involved and the application 
number for each applicant involved in 
any change; 

(3) A statement describing the spe¬ 
cific type of change, with a citation of 
the section or sections of the State law 
under which the change w r as accom¬ 
plished; 

(4) The legal name of the resulting 
successor agency (even if the name 
and legal classification of the appli¬ 
cant agency are retained after a 
change); 

(5) A statement whether assets and 
liabilities of the former agency or 
agencies have been transferred to the 
successor agency, or whether a settle¬ 
ment agreement has been made and, if 
so, the effective date of this action; 

(б) A statement whether a new 
board of education has or will assume 
control and management of the suc¬ 
cessor agency and. if so, the effective 
date; and 

(7) The name and address of the au¬ 
thorized representative for purposes of 
the Act, who shall be duly designated 
by the governing body of the successor 
agency. Evidence of this official desig¬ 
nation must be submitted in the form 
of a copy of the resolution duly re¬ 
corded in the minutes of the proceed¬ 
ings of the governing body. 


(b) A local educational agency is not 
entitled to any payment on the basis 
of an application under sections 3 or 4 
of the Act (except as provided in para¬ 
graph (d) of this section) if: 

(1) The change in the organization 
of the local educational agency is ef¬ 
fective within the school year covered 
by the application and occurs prior to 
the close of the regular school term of 
that year; and 

(2) The local educational agency 
thereby ceases to be a legally consist¬ 
ed local educational agency. 

(c) Except as provided in § 115.21(d), 
a local educational agency which as¬ 
sumes administrative control and di¬ 
rection of free public education in all 
or a portion of the area of the previ¬ 
ously existing applicant, may (if it is 
not already an applicant under the 
section involved or if it files an appli¬ 
cation in accordance with § 115.11(d) 
have its entitlement under section 
3(d)(1) or 4(a)(1) of the Act for the 
entire fiscal year determined by either 
of the following, whichever is more fa¬ 
vorable to it: 

(1) On the basis of the entire area 
under its jurisdiction on the last day 
of that year; or 

(2) On the basis only of the area ac¬ 
quired by the local educational agency 
from the previously existing local edu¬ 
cational agency, except that the latter 
basis may only be used: 

(i) For an application under section 

3 of the Act for which a favorable 
finding has been made (or would have 
been made in due course but for the 
change in district organization) on the 
basis of the estimates required under 
section 3(c)(1) of the Act with respect 
to the previously existing agency; and 

(ii) For an application under section 

4 of the Act for which such a favor¬ 
able finding has been made (or would 
have been made in due course but for 
the change in district organization) 
under section 4(a)(1). 

(d) Any payment made before the 
Commissioner considered the change 
in the organization of the local educa¬ 
tional agency must be repaid to the 
United States except to the extent 
that: 

(1) It is accounted for by the adjust¬ 
ments made in the entitlements of any 
successor applicant local educational, 
agency under either paragraph (c) of 
this section or paragraph (d) of 
§ 115.21; and 

(2) Any balance remaining or the 
entire payment made is found by the 
Commissioner not to be in excess of 
the amount to which the pre-existing 
local educational agency would have 
become entitled on the basis of the 
number of federally-connected chil¬ 
dren: 

(i) Who were not covered by any 
other application; and 

(ii) To whom free public education 
was provided by the previously exist¬ 


ing local educational agency or by any 
successor non-applicant local educa¬ 
tional agenGy. 

(20 UB.C. 237(c). 244(6)(A)) 

§115.21 Payments under section 3 when 
percentage eligibility requirement is 
not met 

(a) Under the exception provided in 
section 3(c)(2)(A)(ii) of the Act, an ap¬ 
plicant continues to be eligible for 
payment under the Act, even if it fails 
to meet the 3 percent eligibility re¬ 
quirement of section 3(c)(1)(B) of the 
Act, for two years following any fiscal 
year in w r hich it: (1) was determined to 
be eligible under that requirement and 
(2) received a net payment under sec¬ 
tion 3. 

(b) The number of children deter¬ 
mined for the purpose of establishing 
the amount of entitlement under sec¬ 
tion 3 in the second fiscal year of the 
two-year period specified in paragraph 
(a) may not exceed 50 percent of the 
number of children In each federally- 
connected subcategory for the last 
fiscal year during which the applicant 
met the eligibility requirement of sec¬ 
tion 3(c)(1)(B) of the Act. 

(c) If an applicant local educational 
agency was not in existence in either 
one or both of the two fiscal years pre¬ 
ceding that for which application is 
made, that agency may nevertheless 
receive the benefit of the provisions of 
paragraph (a) of this section if that 
agency is: 

(1) Composed only of territory 
which was formerly included in a pre¬ 
decessor agency or agencies which 
were determined to have met the per¬ 
centage eligibility requirement con¬ 
tained in section 3(c)(1)(B) of the Act 
for the fiscal year two years or one 
pear before the year for which appli¬ 
cation is made; and 

(2) The predecessor agency or agen¬ 
cies received a net payment under sec¬ 
tion 3 of the Act for the fiscal year 
two years or immediately before that 
for which application is made. 

(20 U.S.C. 238(c)(2)(A)(ii)) 

(d) If any local educational agency 
which had filed an application in a 
timely manner under section 3 of the 
Act and was entitled to payment by 
virtue of paragraph (a) or (c) of this 
section ceases to be a legally constitut¬ 
ed local educational agency as a result 
of a district reorganization which is ef¬ 
fective before the close of the regular 
school term within the fiscal year cov¬ 
ered by the application (thereby be¬ 
coming subject to the provisions of 
§ 115.20(b)), a successor local educa¬ 
tional agency which: 

(1) Files an application in accor¬ 
dance with §115.11(d) (unless already 
an applicant under section 3); and 

(2) Assumes administrative control 
and direction of free public education 
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in all or a portion of the area of the 
previously existing applicant before 
the close of the applicant's regular 
school term, may have its application 
processed on the basis of the: 

(i) Area acquired from the previous¬ 
ly existing local educational agency, 
and 

(ii) Rights of that agency, without 
regard to the 3 percent requirement, 
subject to appropriate adjustment on 
account of payments made to the pre¬ 
viously existing local educational 
agency. 

(20 U.S.C. 238, 244(6XA>.) 

(f) Section 305(b)(2)(A) of Pub. L. 
93-380 governs the case of any appli¬ 
cant that was determined to have met 
the 3 percent eligibility requirement 
before July 1, 1975, but which fails to 
meet this requirement in any school 
year ending before July 1, 1977. 

(88 Stat. 553; Sen. Rep. No. 93-763. 205.) 

§ 115.22 Entitlements under section 3(e). 

(a) An applicant eligible under sec¬ 
tion 3(e) of the Act is entitled to re¬ 
ceive, for the fiscal year in which eligi¬ 
bility is determined and for any of the 
three succeeding fiscal years, not less 
than 90 percent of the amount to 
which the applicant was entitled 
under section 3 of the Act for the pre¬ 
ceding fiscal year. 

(b) For an applicant to be eligible 
under section 3(e) of the Act: 

(1) The number of children deter¬ 
mined with respect to an applicant 
under sections 3(a) and 3(b) of this Act 
must be less than 90 percent of the 
number of children determined under 
those sections of the Act for the appli¬ 
cant during the preceding fiscal year. 
In making that determination, the 
Commissioner shall divide the current 
fiscal year's sections 3(a) and 3(b) 
ADA by the preceding fiscal year’s 
ADA for those sections. 

(2) There must have been a substan¬ 
tial decrease in the number of children 
determined under sections 3(a) and 
3(b) of the Act resulting from a de¬ 
crease or cessation of Federal activi¬ 
ties. in the State within which the ap¬ 
plicant is located, during the year for 
which an application is filed. A de¬ 
crease is substantial when it equals 3 
percent of the current fiscal year’s 
total ADA and at least 10 in ADA. 

(3) The applicant must submit a 
statement to the Commissioner identi¬ 
fying the particular decrease in or ces¬ 
sation of Federal activities; the state¬ 
ment must be certified as to its accura¬ 
cy by an authorized official of the 
Federal agency associated with the 
conduct of the affected activities. 

(c) Any section 3(e) payments to an 
applicant are considered for all other 
purposes as payments attributable to 
determinations of children under sec¬ 
tion 3(b)(2)(A) of the Act. 

(20 US.C. 238(e).) 
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§ 115.23 Payments under section 4(a). 

(a) Payment under section 4(a) is in¬ 
tended to compensate a local educa¬ 
tional agency for sudden and substan¬ 
tial increases in pupils whose atten¬ 
dance in school during the current 
school year is a direct result of Feder¬ 
al activities. This payment may be 
made only when the Commissioner de¬ 
termines that, although the applicant 
has made a reasonable tax effort, the 
education of the increased number of 
children places a substantial and con¬ 
tinuing financial burden on the appli¬ 
cant, and the applicant cannot secure 
funds from other sources adequate to 
provide these children a level of edu¬ 
cation equivalent to that maintained 
in generally comparable school dis¬ 
tricts in the same State. 

(b) In the first fiscal year following 
payment under section 4(a), a pay¬ 
ment not to exceed 50 percent of the 
entitlement in this preceding year 
under section 4(a) will be made, sub¬ 
ject to the availability of funds. The 
payment may not include any entitle¬ 
ment due to those increases in section 
3(a) or 3(b) of the preceding year for 
which payment was made. 

(20 U.S.C. 239(a).) 

(c) No payments will be made under 
section 4(a) of the Act unless: 

(1) The increase in ADA of federally- 
connected pupils in the current year 
over the ADA of those children in the 
preceding year is at least equal to 5 
percent of non-Federal ADA in the 
preceding year, and 

(2) The increase in the current total 
ADA over the preceding year’s total 
ADA is at least 5 percent of the pre¬ 
ceding year’s total ADA. 

(20 U.S.C. 293(aXl).) 

(d) No payments will be made under 
section 4(a) of the Act unless the par¬ 
ents of the pupils entering the schools 
of the local educational agency for the 
first time during the current school 
year enter the area of that agency to 
accept employment because of Federal 
activities on or after February 1 of the 
preceding year. An increase in activi¬ 
ties of the United States for the pur¬ 
pose of section 4(a) of the Act may be 
found to have occurred in circum¬ 
stances which include the following: 

(1) Activities resulting from Federal 
contracts in the current fiscal year 
when the number of employees en¬ 
gaged in the Federal activity increased 
over the preceding fiscal year; and 

(2) Activities where production re¬ 
sulting from Federal contracts 
changed so as to require employees 
with new skills for this production; 
therefore, new employees migrated 
into the area of the local educational 
agency. 

(e) Activities of those persons not 
employed by the United States or by a 
contractor of the United States shall 
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not be considered to be a direct result 
of activities of the United States for 
the purposes of section 4(a). 

(20 U.S.C. 239(a)(1); 83-703, House Report 
No. 703, July 3. 1953, 12.) 

§ 115.24 Election under section 4(c). 

Under section 4(c) of the Act, a local 
educational agency may elect to count 
for eligibility and payment under sec¬ 
tion 4(a) of the Act the entire increase 
in the number of children who are: 

(a) In average daily attendance at its 
schools during the school year; and 

(b) Otherwise eligible to be counted 
under section 3 of the Act. This elec¬ 
tion may be made only if an applica¬ 
tion under section 4 is filed in a timely 
manner on Form RSF-1 in accordance 
with §115.11. 

(20 U.S.C. 239(c).) 

§115.25 Reduction of financial assistance 
under sections 2, 3. and 4 due to insuf¬ 
ficient appropriations. 

(a) Section 5(c) of the Act deter¬ 
mines the portions of entitlements 
that will be allocated and paid when 
an appropriation for a fiscal year is 
not enough to fund in full all entitle¬ 
ments under sections 2, 3, and 4. It es¬ 
tablishes funding priorities as follows: 

(1) Before any other allocation is 
made, funds will be allocated to pro¬ 
vide 100 percent of entitlements under 
section 2 and 25 percent of entitle¬ 
ments under section 3. 

(2) Funds will be allocated to provide 
varying percentages (ranging from 28 
to 75 percent) of entitlements under 
section 3; the varying percentages, as 
provided in section 5(c)(2) of the Act, 
are as follows: 

(i) Seventy-five (75) percent for sec¬ 
tion 3(a) children in local educational 
agencies where those children com¬ 
prise 25 percent or more of the total 
number of children in average daily 
attendance, 

(ii) Sixty-three (63) percent for sec¬ 
tion 3(a)(1) (children residing on Fed¬ 
eral property with a parent employed 
on Federal property in the same State 
as the local educational agency), 

(iii) Sixty-five (65) percent for sec¬ 
tion 3(a)(2) (children who reside on 
Federal property and have a parent in 
one of the uniformed services or chil¬ 
dren residing on Indian lands), 

(iv) Thirty-two (32) percent for sec¬ 
tion 3(b)(1) (children residing on Fed¬ 
eral property), 

(v) Thirty-two (32) percent for sec¬ 
tion 3(b)(2)(A) (children residing with 
a parent employed on Federal proper¬ 
ty within the county of the local edu¬ 
cational agency), 

(vi) Twenty-eight (28) percent for 
section 3(b)(2)(B) (children residing 
with a parent employed on Federal 
property outside the county but in the 
same State of the local educational 
agency), and 
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(vii) Thirty-five (35) percent for sec¬ 
tion 3(b)(3) (children with a parent in 
one of the uniformed services). 
However, these allocations are subject 
to two restrictions. First, none of these 
allocations will be made unless all of 
them can be made. Second, entitle¬ 
ments attributable to children residing 
on, or residing with a parent employed 
on, low-rent public housing property 
(described in section 403(1 )(C) of the 
Act) are excluded from these alloca¬ 
tions under section 5(c)(2). 

(3) Remaining portions of entitle¬ 
ments under section 3 and all entitle¬ 
ments under section 4 will be allocated 
on a prorated basis to the extent per¬ 
mitted by available funds. 

(b) Any part of an entitlement deter¬ 
mined under section 3 of the Act at¬ 
tributable in whole or in part to chil¬ 
dren residing on, or residing with a 
parent employed on low-rent public 
housing property, is considered to be 
attributable in its entirety to these 
children. Thus, payments for entitle¬ 
ments based in whole or in part on 
low-rent public housing children are to 
be excluded in their entirety under 
section 5(cX2). 

(20 U.S.C. 240(c)(e); 20 U.S.C. 244(1X0; Sen. 
Rep. No. 93-1026, 162 (1974)) 

§115.26 [Reserved] 

§115.27 Adjustments to payments related 
to special savings clauses under Pub. 
L. 93-380. 

(a) Special savings clauses fn section 
305(b)(2) of Pub. L. 93-380 guarantee, 
to the extent of available appropri¬ 
ations, an overall payment to eligible 
applicant local educational agencies. 
These special savings clauses do not 
create separate entitlements to be 
added individually to the basic Pub. L. 
81-874 payment. The amount of pay¬ 
ment under this section is computed 
by subtracting any payment under sec¬ 
tion 3 of the Act from the overall pay¬ 
ment that is guaranteed by section 
305(b)(2) of Pub. L. 93-380. Any re¬ 
mainder is then allocated among the 
savings clauses for which the appli¬ 
cant is eligible in whatever order the 
Commissioner considers appropriate. 

(b) Section 305(b)(2)(A ) of Pub. L. 
93-380. (1) The first sentence of clause 

(A)(i) of section 305(b)(2) insures that 
any local educational agency which is 
entitled to receive a payment under 
section 3 of the Act for a current year 
will not receive less than 80 percent or 
90 percent, as determined below, of 
the payment that was received under 
section 3 for the preceding year. 

(i) The guarantee of 90 percent ap¬ 
plies to any local educational agency 
which was eligible for a payment 
under section 3 of the Act for fiscal 
year 1973 that was equal to 10 percent 
or more of the agency’s total current 
expenditures for fiscal year 1973. 
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(ii) The guarantee of 80 percent ap¬ 
plies to any other local educational 
agency entitled to receive a payment 
under section 3 for a current year. 

(iii) If an applicant local educational 
agency was not in existence in fiscal 
year 1973, it may nevertheless receive 
the 90 percent guarantee if: 

(A) It is composed only of territory 
which was the entire territory of a 
predecessor agency or agencies which 
received a payment under section 3 for 
fiscal year 1973 and met the 10 per¬ 
cent eligibility requirement; and 

(B) Either the applicant local educa 
tional agency or all of the predecessor 
agencies comprising it received a net 
payment under section 3 for the pre¬ 
ceding fiscal year that determines the 
amount of the guarantee. 

(iv) If an applicant local educational 
agency was not in existence in the pre¬ 
ceding fiscal year, it may nevertheless 
receive the 80 percent guarantee if it 
is composed only of territory which 
was formerly included in a predecessor 
agency or agencies which met the sec¬ 
tion 3 eligibility requirements and re¬ 
ceived a net payment under that sec¬ 
tion for the preceding fiscal year. 

(2) The second sentence of clause 
(AXi) of section 305(b)(2) is effective 
only in fiscal years 1976 and 1977. It 
permits an applicant local educational 
agency to be eligible for payment 
under section 3 of the Act, even if the 
agency fails to meet the 3 percent eli¬ 
gibility requirement of section 
3(c)(l)B) of the Act. for two years 
after the fiscal year the agency last 
met that requirement and received a 
payment under section 3. For the 
second year of payment under this 
provision, payment may not exceed 50 
percent of the payment that was re¬ 
ceived for the last fiscal year in which 
the percentage eligibility requirement 
was met. 

(i) Applicants subject to the maxi¬ 
mum payment limitations under the 
second sentence of clause (AXi) may 
not receive more than that maximum 
payment under the guaranteed pay¬ 
ment provisions in the first sentence 
of clause (AXi). 

(ii) Payments to eligible applicants 
based on the second sentence of sec¬ 
tion 305(b)(2)(A)(i) of Pub. L. 93-380 
are not subject to the special funding 
requirement of section 305(b)(2)(A)(ii) 
of the Act. 

(88 Stat. 553; Sen. Rep. 93-1026, 163-164; 
Sen. Rep. No. 93-763, 57.) 

(c) Section 305(b)(2)(B) of Pub. L. 
93-380. 

(1) Clause (B) of section 305(b)(2) 
guarantees a level of payment to appli¬ 
cants which have suffered a decrease 
in section 3 ADA as a direct result of 
decreases in or cessations of Federal 
activities on military installations that 
were announced after April 16. 1973. 
The level of payment for the first year 


of eligibility and each succeeding year 
for which an application is filed is 90 
percent of the agency's entitlement 
under section 3 for the preceding year. 

(1) For the purposes of this clause, 
the term “military installation** means 
a facility, camp, or base operated by or 
under the jurisdiction of the Armed 
Forces of the United States. 

(ii) The announcement of a decrease 
or cessation of Federal activities must 
be an official announcement or order 
issued by the Federal government. 

(2) No payment will be made under 
clause (B) unless: 

(i) The decrease in section 3 ADA is 
at least 10 percent for any one of the 
following: 

(A) Fiscal year 1974 section 3 ADA 
compared to fiscal year 1973 section 3 
ADA, or 

(B) Fiscal year 1975 section 3 ADA 
compared to fiscal year 1974 section 3 
ADA, or 

(C) Fiscal year 1975 section 3 ADA 
compared to fiscal year 1973 section 3 
ADA. 

(ii) The decrease in section 3 ADA 
was a direct result of a decrease in or 
cessation of Federal activities on a 
military installation, and 

(iii) The decrease in or cessation of 
Federal activities was due to a specific 
announcement issued by the Federal 
government on or after April 16, 1973. 

(3) In order to receive a payment 
under clause (B), an applicant must 
provide to the Commissioner whatever 
data and information that the Com¬ 
missioner considers necessary and ap¬ 
propriate to establish the basis for 
payment. 

(4) If an applicant local educational 
agency was not in existence in the pre¬ 
ceding fiscal year, it may nevertheless 
receive the guarantee under clause (B) 
if it is composed only of territory 
which was formerly included in a pre¬ 
decessor agency or agencies which 
were determined eligible under clause 
(B) and received a net payment under 
either section 3 or clause (B) for the 
preceding fiscal year. 

(88 Stat. 534; Sen. Rep. No. 93-i^Z. 57-58. 
206-207 (1974).) 

(d) Section 305(b)(2)(C) of Pub. L. 
93-380. 

(1) Clause (C) is designed to offset 
the immediate reduction in payments 
affected by the amendments to section 
3(b) of the Act under Pub. L. 93-380. 
Those amendments eliminated pay¬ 
ments based on children residing with 
a parent employed on property which 
is outside the State of the applicant 
and reduced payments for children re¬ 
siding with a parent employed on Fed¬ 
eral property which is outside the 
county of the applicant but within the 
same State. Clause (C) guarantees 
that a payment for section 3(b) chil¬ 
dren will not be less than 90 percent of 
the amount the applicant received for 
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section 3(b) children for the preceding 
fiscal year. The amount received for 
3(b) children may have been received 
through 3(b) and the hold harmless 
benefits (section 305(b)(2) of Pub. L. 
93-380). 

(2) An applicant is eligible under 
Clause (C) if, during the year of appli¬ 
cation, the number of children who 
either: 

(i) Reside with a parent employed on 
Federal property in a State other than 
the State-in which the applicant is sit¬ 
uated, but which is within reasonable 
commuting distance of the applicant, 
or 

(ii) Reside with a parent employed 
on Federal property in a county out¬ 
side the county in which the applicant 
is situated but within the same State, 

is equal to 10 percent or more of the 
number of children eligible under sec¬ 
tion 3(b) of the Act for that year. 

In determining whether a particular 
Federal property is within “reasonable 
commuting distance”, any prior deter¬ 
mination for that property under Pub. 
L. 81-874 is controlling, unless the ap¬ 
plicant presents new information justi¬ 
fying, in the Commissioner’s opinion, 
a reconsideration of that determina¬ 
tion. Any Federal property located in 
the same State as the applicant is con¬ 
sidered to be within reasonable com¬ 
muting distance. 

(3) If an applicant local educational 
agency meets the eligibility require¬ 


ments for Clause (C) but was not in 
existence in the preceding fiscal year, 
it may receive the Clause (C) guaran¬ 
tee based on the net amount paid for 
the preceding year under section 3(b) 
to any predecessor agency or agencies; 
however, all of the territory of the 
predecessor agency or agencies must 
be part of the applicant local educa¬ 
tional agency. 

(88 Stat. 535: Sen. Rep. No. 93-763. 206-207 
(1974.)) 

(e) Section 305(bX2HD ) of Pub. L. 
93-380. (1) Payment under clause (D) 
is designed to compensate a local edu¬ 
cational agency, which is eligible to re¬ 
ceive a payment under section 3 of the 
Act, for having to share an appropri¬ 
ation with low-rent public housing en¬ 
titlements. 

(2) The amount of payment under 
clause (D) is computed by subtracting 
the applicant’s payment for section 3 
(as allocated under section 5(c) of the 
Act) from the amount of funds that 
the applicant would have received for 
section 3 had there been no payments 
under the current appropriation for 
low-rent public housing entitlements. 

(88 Stat. 534, 535.) 

4. §115.30 is amended by revising 
paragraphs (a)(10) and (b)(2)(iii) to 
read as follows: 


§115.30 Determination of generally com¬ 
parable local educational agencien. 

(a) * • • 

(10) Estimated current fiscal year 
per pupil cost for the State (in those 
States in which an applicant requests 
an entitlement under section 
3(d)(2)(B) or 4 of the Act). The actual 
per pupil costs shall be submitted to 
the Commissioner at such time as they 
become available for each group. 

(20 U.S.C. 238(d), 255(5).) 

(b) • • • 

( 2 )• • • 

(iii) The estimated percent of 
change in per pupil cost for all local 
educational agencies in the State, in 
the aggregate, for the current fiscal 
year from the second preceding fiscal 
year, for each State wherein an appli¬ 
cant requests an entitlement under 
section 3(d)(2)(B) or section 4. Since 
comparable district data are submitted 
for the second year preceding, the esti¬ 
mated percent of increase factor for 
adjusting the per pupil cost to the cur¬ 
rent year will suffice for all purposes 
prior to the final payment. However, 
the State shall submit actual data to 
the Commissioner for the purpose of 
computing final payments. 

(20 U.S.C. 238(d), 244(5).) 

(FR Doc. 78-12000 Filed 5-2-78; 8:45 am) 
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PROPOSED RULES 


[6355-01] 

CONSUMER PRODUCT SAFETY 

COMMISSION 

[16CFR Fort 1208] 

MINIATURE CHRISTMAS TREE LIGHTS 
Propoitd Safety Standard 

AGENCY: Consumer Product Safety 
Commission. 

ACTION: Proposed rule. 

SUMMARY: The Commission pro¬ 
poses a consumer product safety stan¬ 
dard for miniature Christmas tree 
lights and similar miniature decorative 
lights in order to eliminate or reduce 
unreasonable risks of injury from elec¬ 
trical shock and fires that the Com¬ 
mission has preliminarily determined 
are associated with the lights. The 
Commission also proposes for public 
comment recommendations regarding 
materials, labeling, and provisions to 
address special hazards to children 
presented by plugs and connectors of 
the lights. 

DATES: (1) The Commission proposes 
that the standard be applicable to all 
miniature Christmas tree lights manu¬ 
factured after December 1, 1979. 

(2) Written comments on the propos¬ 
al must be received by the Commission 
by July 3, 1978. 

(3) Interested persons will have an 
opportunity to make an oral presenta¬ 
tion of data, views, or arguments on 
June 7, 1978 at 9:30 a.m. Those wish¬ 
ing to make oral presentations should 
notify the Office of the Secretary 
(202-634-7700) by May 31, 1978. A 
summary or copy of testimony is to be 
submitted to the Office of the Secre¬ 
tary by June 2, 1978. 

(4) The time during which the Com¬ 
mission must either publish a final 
rule or withdraw this proposal is ex¬ 
tended to March 15, 1979. 

ADDRESSES: Written comments 

should be submitted to the Secretary, 
Consumer Product Safety Commis¬ 
sion, Washington, D.C. 20207. All ma¬ 
terial which the Commission has that 
is relevant to this proceeding, includ¬ 
ing any comments that may be re¬ 
ceived on this proposal, may be seen 
in, or copies obtained from, the Office 
of the Secretary, 3rd Floor, 1111 18th 
Street. NW., Washington, D.C. 20207. 
The oral presentation will be conduct¬ 
ed in the Commission’s 3rd floor hear¬ 
ing room, 1111 18th Street, NW., 
Washington, D.C. 

FOR FURTHER INFORMATION 
CONTACT: 

Carl W. Biechschmidt, Office of Pro¬ 
gram Management, Consumer Prod¬ 
uct Safety Commission, Washington, 
D.C. 20207,301-492-6557. 

A. Background 

In this document the Commission 
proposes a comprehensive standard to 


address the unreasonable risks of 
injury from electrical shock and fires 
that the Commission has preliminarily 
determined are associated with minia¬ 
ture Christmas tree lights and similar 
miniature decorative lights. The pro¬ 
posed standard is comprehensive and 
complete as a result of the many ways 
in which these products can result in 
electrical fire and shock. Although the 
proposed standard contains many per¬ 
formance tests and many require¬ 
ments, a large number of these re¬ 
quirements and tests can be met by 
manufacturers by using components 
that are made of certain known, avail¬ 
able materials and are built to certain 
existing specifications. Therefore, for 
purposes of complying with the certifi¬ 
cation provisions of section 14(a)(1) of 
the act (15 U.S.C. 2063(a)(1)), the 
Commission believes that manufactur¬ 
ers will be able to base certification for 
miniature Christmas tree lights, in 
large part on certification of compo¬ 
nents by component suppliers. (See 
Section H of this preamble for a more 
comprehensive discussion of certifica¬ 
tion.) 

Since its formation in 1973, the Con¬ 
sumer Product Safety Commission has 
received reports of incidents and injur¬ 
ies due to electrical shocks and fires 
associated with miniature Christmas 
tree lights and similar miniature deco¬ 
rative lights. In 1974, a number of 
manufacturers voluntarily undertook 
recall of certain decorative lighting as 
a result of the reports received at that 
time and the encouragement of the 
Commission’s staff. 

The Commission’s decision to initi¬ 
ate the standard development proceed¬ 
ing for miniature Christmas tree lights 
and similar miniature decorative 
lights, as a result of the shock and fire 
hazards associated with these prod¬ 
ucts. was based primarily on the CPSC 
1975 Christmas Decorative Light 
Survey and technical analyses of 
Christmas light products. The 1975 
Christmas Decorative Light Survey in¬ 
volved Commission inspection of man¬ 
ufacturers, importers and major retail¬ 
ers of miniature Christmas tree lights 
to* identify hazardous products. Based 
on information obtained from this 
survey, the Commission was made 
aware that defects such as exposed 
live electrical conductors in miniature 
Christmas tree light products could 
very likely lead to hazardous situa¬ 
tions. For example, when a miniature 
Christmas tree light string with an ex¬ 
posed electrical conductor, such as a 
bare wire or a dislodged lampholder 
contact, is plugged into a standard re¬ 
ceptacle outlet, the probability that a 
person will contact a live part and re¬ 
ceive a dangerous electric shock is sig¬ 
nificantly higher when compared to a 
miniature Christmas tree light string 
with no such exposed electrical con¬ 
ductor. 


The Commission also has other in¬ 
formation about injuries associated 
with miniature Christmas tree lights 
and similar miniature decorative lights 
that indicates a need for remedial 
action, including: 

1. Reports of in-depth investigations 
of injuries, conducted by the Consum¬ 
er Product Safety Commission 
(CPSC). 

2. National Electronic Injury Sur¬ 
veillance System (NEISS) surveillance 
data. 

3. CPSC Bureau of Epidemiology 
Special Report: Christmas Tree 
Lights—August 1976. 

4. CPSC Bureau of Epidemiology 
Special Report—Christmas Tree 
Lights—December 1976. 

5. Engineering Analysis of Miniature 
Christmas Lights with Regard to 
Safety Hazards, by the CPSC Bureau 
of Engineering Sciences—December 
20, 1976. 

6. Fire Marshal’s reports—Dallas, 
Tex. (1969-1975). 

7. Statistics furnished to the Com¬ 
mission by the National Fire Protec¬ 
tion Association. 

8. Information obtained from the In¬ 
ternational Association of Electrical 
Inspectors and originally furnished by 
electrical inspectors in 63 jurisdictions 
(1973-1974). 

9. CPSC 1975 Christmas Decorative 
Light Survey. 

Copies of all these sources may be 
obtained from the Office of the Secre¬ 
tary. 

After considering the foregoing in¬ 
formation, the Commission prelimi¬ 
narily determined that the following 
unreasonable risks of injury are associ¬ 
ated with miniature Christmas tree 
lights and similar miniature decorative 
lights: 

1. Shock hazards. Shock hazards can 
be caused by direct contact with ex¬ 
posed live electrical conductors or by 
contact with an intervening conduc¬ 
tive object (such as metallic tree orna¬ 
ment or accessory) that is in contact 
with the exposed conductor. The fol¬ 
lowing are examples of characteristics 
of these lights which can create shock 
hazards: 

a. Bare wire exposed where the wire 
enters lampholders (sockets) or plugs. 

b. Plug and receptacle fittings that 
readily come apart. 

c. Exposed lamp leads. 

d. Cracked lampholders. 

e. Lampholder contacts which come 
out when the bulb is removed, thereby 
exposing the live contacts. 

2. Fire hazards. Fire hazards can be 
caused by certain characteristics of 
the subject lights. The following are 
examples of characteristics of these 
lights that can create fire hazards: 

a. An exposed conductor which 
shorts to a grounded object, thereby 
causing arcing and/or excessive heat¬ 
ing of flammable materials. The short 
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may not trip the circuit breaker or 
blows the circuit fuse in time to pre¬ 
vent a fire caused by the lights be¬ 
cause the short may be intermittent or 
may not draw sufficient short-circuit 
current. The conductor can be exposed 
due to the features explained in the 
description of shock hazards in items 1 
(a), (c), (d), and (e) above. 

b. A flammable grade of thermoplas¬ 
tic material that becomes heated by 
abnormal current flow, defective 
lamps or other characteristics of these 
lights that result in excessively high 
temperatures. This class of material 
melts when heated and can flame. 
Melting can result in exposure of live 
parts, or molten, burning material 
dripping on tree branches, paper, car¬ 
pets, or other flammable material near 
the lights. 

c. Wire without proper overcurrent 
protection. Wire smaller in size than 
No. 20 American Wire Gauge (AWG) 
can overheat under short circuit condi¬ 
tions before the house wiring branch 
circuit overcurrent protective device 
can open. Wire smaller than No. 20 
AWG is commonly used on the subject 
lights. 

On the basis of the above informa¬ 
tion the Commission preliminarily de¬ 
termined that a consumer product 
safety standard is necessary to elimi¬ 
nate or reduce the specified unreason¬ 
able risks of injury associated with 
miniature Christmas tree lights and 
similar miniature decorative lights. 

The Commission received informa¬ 
tion about two existing voluntary stan¬ 
dards which are relevant to miniature 
Christmas tree lights and similar min¬ 
iature decorative lights: 

a. Underwriters Laboratories Inc. 
(UL>—“Standard for Christmas Tree 
and Decorative-Lighting Outfits—UL 
588“ (13th edition. November 15, 1974 
revised December 30, 1974 and Febru¬ 
ary 4. 1976). 

b. National Ornament and Electric 
Lights Christmas Association 
(NOEL)—“NOEL Standard Midget 
Sets, September 16, 1975.“ 

The voluntary standards include 
many beneficial features. It appeared 
to the Commission, however, that ap¬ 
plication of these standards would not 
eliminate or sufficiently reduce the 
unreasonable risks of injury associated 
with the miniature Christmas tree 
lights and other miniature decorative 
lights. The Commission believed that 
requirements in addition to those set 
forth in the voluntary standards were 
reasonably necessary to adequately 
protect the public against these risks 
of injury. In addition, the Commission 
recognized that it may be difficult to 
ensure continuing compliance with the 
voluntary standards, especially since 
the miniature Christmas tree light in¬ 
dustry is composed mainly of small 
manufacturers located outside the 
United States. 


As the result of these concerns, the 
Commission began the proceeding to 
develop a consumer product standard 
applicable to miniature Christmas tree 
lights by publishing a notice in the 
Federal Register of March 31. 1977 
(41 FR 17154). In that notice, which 
was published in accordance with sec¬ 
tion 7(b) of the Consumer Product 
Safety Act (15 UJS.C. 2056), the Com¬ 
mission invited interested persons to 
submit an existing standard as a pro¬ 
posed consumer product safety stan¬ 
dard or to submit an offer to develop a 
recommended safety standard. In ad¬ 
dition, the Commission made specific 
observations about the adequacy of 
the voluntary standards to address the 
identified hazards and suggested 
promising approaches for provisions 
that could be used in a standard to 
reduce the risks of injury. 

In response to the March 31 Federal 
Register notice, the Commission re¬ 
ceived two offers to develop a recom¬ 
mended standard applicable to minia¬ 
ture Christmas tree lights, from Un¬ 
derwriters Laboratories Inc., Melville, 
N.Y., and from National Consumers 
League. Washington, D.C. The Com¬ 
mission also received a submission as 
an existing standard from the Nation¬ 
al Ornament and Electric Lights 
Christmas Association (NOEL), New 
York. 

The Commission subsequently ac¬ 
cepted the offer of the National Con¬ 
sumers League (NCL), 1028 Connecti¬ 
cut Avenue, NW.. Suite 522, Washing¬ 
ton, D.C. 20036, to develop a consu¬ 
mer^ product safety standard applica¬ 
ble to miniature Christmas tree lights. 
On June 30, 1977, the Commission 
published in the Federal Register (42 
FR 33354) a notice of acceptance of 
the offer, a summary of the terms of 
the offer, and an invitation to interest¬ 
ed persons to participate in NCL's de¬ 
velopment of the recommended stan¬ 
dard. 

The period for NCL’s development 
of the recommended standard ended 
on November 16. 1977. On that date 
NCL submitted material, including the 
following: 

(1) NCL’s proposed safety standard. 
(2) a conceptual rationale, which de¬ 
scribes the basis on which the offer¬ 
or’s reviews panel determined the con¬ 
tent of the standard submitted to the 
Commission, (3) a report which pro¬ 
vides a section by section technical ra¬ 
tionale for the specific language of the 
standard presented by the offeror to 
the Commission, and (4) an Economic 
Analysis Report. 

The Commission’s staff conducted 
an extensive evaluation of the stan¬ 
dard which NCL recommended. It was 
necessary to conduct additional tests 
to determine the feasibility and effec¬ 
tiveness of some of the recommended 
requirements to address the electric 
shock and fire hazards associated with 
the product. 


Copies of all materials which the 
Commission has considered during 
this process may be obtained from, or 
inspected in, the Office of the Secre¬ 
tary, 3rd Floor. 1111 18th Street NW.. 
Washington. D.C. 20207. 

In the Federal Register of January 
16. 1978 (43 FR 2185), the Commission 
extended by 75 days the time allowed 
it to either publish a proposed stan¬ 
dard or withdraw the notice of pro¬ 
ceeding. The Commission extended 
the time because of the need for fur¬ 
ther development of one test in the 
proposed standard, the need to resolve 
several technical areas where the 
Commission staff and offeror may dis¬ 
agree. and the need for additional 
time to include packaging and labeling 
requirements in the proposal. In the 
Federal Register of April 5, 1978 (43 
FR 14322) the Commission further ex¬ 
tended by 30 days the time allowed it 
to either publish a proposed standard 
or withdraw the notice of proceeding. 
The additional extension was neces¬ 
sary in order to allow for review of 
this complex and lengthy document. 
The time period for publishing the 
proposed standard or withdrawing the 
notice of proceeding expires May 3. 
1978. 

As a result of its consideration and 
evaluation of the recommended stan¬ 
dard submitted by NCL, the Commis¬ 
sion has determined that some 
changes and additional requirements 
were necessary in order to reduce risks 
of injury from electrical fire and 
shock. In addition, the recommended 
standard was re-written to provide ad¬ 
ditional technical clarity for the re¬ 
quirements and to put the standard in 
a form suitable for publication in the 
Code of Federal Regulations. There¬ 
fore, the standard proposed below dif¬ 
fers from the recommended standard 
submitted by the offeror. The major 
changes, and the reasons for the 
changes are discussed in this pream¬ 
ble. 

B. The Proposed Standard 

The standard which is proposed 
below is designed to reduce or elimi¬ 
nate the unreasonable risks of injury 
that the Consumer Product Safety 
Commission has preliminarily deter¬ 
mined are associated with miniature 
Christmas tree lights. 

The specifications of the standard 
will be Subpart A of Part 1208. In the 
interests of clarity, tests constituting 
an integral part of the standard have 
been placed in Subpart B. At Subpart 
C, the Commission has included rec¬ 
ommendations concerning materials 
and provisions to address special haz¬ 
ards to children presented by plugs 
and connectors as well as recommend¬ 
ed labeling. Although these provisions 
are recommendations rather than re¬ 
quirements and are not part of the 
standard, the Commission has includ- 
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ed them in the the proposal for refer¬ 
ence and welcomes comments on these 
recommendations. The Commission in¬ 
tends to add compliance provisions (in¬ 
cluding a certification rule under sec¬ 
tion 14 of the CPSA) in the future. 
These will be set forth as Subpart D. 

For the provisions of the standard 
recommended by NCL which the Com¬ 
mission has proposed in Part 1208, the 
Commission, except as noted below, 
adopts the rationale for these provi¬ 
sions that was submitted to the Com¬ 
mission by NCL. The rationale for the 
changed and additional provisions of 
the proposal is given below in the dis¬ 
cussion of the requirements of each 
section of the standard. The proposed 
Part 1208 will be enforced using the 
U.S. Customary units for length, force, 
etc. that sire given in the part. Howev¬ 
er, for convenience, the Metric equiv¬ 
alents are also given. 

Subpart A of the proposed standard 
consists of 10 sections covering the fol¬ 
lowing subject matter: 

Sec. 

1208.1 Purpose, Scope, and Application. 

1208.2 Effective Date. 

1208.3 Definitions. 

1208.4 Abbreviations. 

1208.5 Materials. 

1208.6 Wiling and Assembly Requirements. 

1208.7 Component Requirements. 

1208.8 Overcurrent Protection. 

1208.9 Lamps and Lampholders. 

1208.10 Packaging and Labeling. 

(The effective date of the proposed 
standard is discussed at section G of 
this preamble.) An explanation of the 
scope of the proposal and the techni¬ 
cal provisions of the proposed stan¬ 
dard (§§ 1208.5-1208.10) is given below. 

At subpart B, the standard contains 
29 tests to reduce the identified risks 
of injury associated with minature 
Christmas tree lights. A brief sum¬ 
mary and explanation of these tests is 
also given below. 

SCOPE OF THE PROPOSAL (SECTION 
1208.1(B)) 

The requirements set forth in the 
proposed standard for Miniature 
Christmas Tree Lights, 16 CFR Part 
1208, apply to lighting units intended 
for use with Cristmas trees or other 
Decorative applications. As defined at 
8 1208.3(1), miniature Christmas tree 
lights are lighting units which <1) 
have lamps or lampholders electrically 
connected by wires in series or in com¬ 
binations of series path, (2) are 
equipped with or intended to be used 
with lamps that dissipate four watts of 
power or less per lamp when the prod¬ 
uct is connected to a 120 volt rms 
source, and (3) are intended to be sup¬ 
plied electric power from a nominal 
120 volt receptacle. Strings of lamps or 
lampholders which are sold as part of 
rigid decorations, such as WTeaths or 
frames, are covered by the standard. 
In addition, a lighting unit meeting 


these requirements would be covered 
by the standard even if it contains ad¬ 
ditional electrical elements other than 
lamps, such as switches, or an addi¬ 
tional lamp or lamps which dissipate 
more than four watts of power. 

MATERIALS (1208.5) 

Section 1208.5 of the proposed stan¬ 
dard is one of several sections in the 
standard designed to protect consum¬ 
ers from electrical fire and shock haz¬ 
ards that may result from contact 
with improperly or insufficiently insu¬ 
lated electrical conductors. The re¬ 
quirements are based on the function 
of the insulating material, since the 
function of the material is a signifi¬ 
cant factor in determining the likeli¬ 
hood of injury resulting from failures 
of the material. Section 1208.5(a) of 
the proposal divides insulating materi¬ 
als into three categories, and pre¬ 
scribes requirements for materials in 
each category. 

The first category, Class X, is for 
parts of the lighting unit that do not 
directly contact, enclose, or support 
electrically live parts. Examples of 
these parts are shades, diffusers, re¬ 
flectors, simulated needles, leaves, and 
supporting or decorative frames. Sec¬ 
tion 1208.5(a)(1) requires that these 
materials pass the Decorative Part 
Downward Burning Rate Test, at 
§ 1208.37, to ensure that they are not 
highly flammable. Their proximity to 
the electrical circuit which is a poten¬ 
tial ignition source, is the reason for 
the test. These parts are usually deco¬ 
rative in nature, and could propagate a 
local flaming condition into a major 
conflagration if highly flammable. 
The Decorative Part Downward Burn¬ 
ing Rate test distinguishes materials 
which have rapid flaming characteris¬ 
tics as provided in § 1208.37. Class X 
materials must also pass the Cascade 
Failure Simulation Test, at § 1208.29, 
and the Short Circuit Simulation Test, 
at §1202.28. These tests evaluate the 
overall performance of the lighting 
unit under stress conditions that may 
be encountered while in use. The Cas¬ 
cade Failure Simulation Test and the 
Short Circuit Simulation Test simu¬ 
late what might occur, for example, in 
a situation where a short or fault 
occurs and decorative parts ignite. 

The second and third categories. 
Classes Y and Z, are for materials 
which contact or are relied upon to en¬ 
close or support electrically live parts. 

The requirements of § 1208.5(a) (2) 
and (3) applicable to Class Y and Z 
materials are intended to ensure that 
materials which contact or are relied 
on to enclose or support electrically 
live parts do not deteriorate or lose 
their effectiveness as barriers (1) be¬ 
tween the potentially dangerous, avail¬ 
able electrical energy and the consum¬ 
er, (2) between the available electrical 
energy and the surrounding objects 


which may be electrically conductive 
and grounded, and (3) between electri¬ 
cally live parts of different polarity 
which could short together. Class Y 
materials are insulating materials con¬ 
tacting live parts in instances where 
the electrical energy is limited by 
fuses or similar devices. Examples of 
these materials are lamp bases, lam¬ 
pholders, and certain shades and dif¬ 
fusers that are integrally molded as 
part of the lamp bases. Class Y materi¬ 
als are not required to be flame retar¬ 
dant, since the materials are used with 
limited-energy live parts. 

The recommended standard submit¬ 
ted by NCL distinguished Class Y and 
Class Z materials based on the normal 
operating current of the circuit. The 
proposed standard distinguishes Class 
Y and Z materials based on the maxi¬ 
mum current rating of the overcurrent 
protective device. The purpose of this 
change is to ensure that flammable 
materials are not used as insulation 
for electrical components except 
where the electrical energy is limited 
by a special fuse or other protective 
device. 

Although Class Y materials are used 
with limited-energy live parts, these 
parts can present a potential lethal 
shock hazard if the materials deterio¬ 
rate or otherwise lose their effective¬ 
ness. Melting of the materials could 
occur, presenting a fire and shock 
hazard in use while under conditions 
well within the energy limit permitted 
by the overcurrent protection of the 
fuse of similar device. Section 
1208.5(aX2) requires that Class Y ma¬ 
terials not melt to expose live parts at 
a temperature of 248° F (120° C) by re¬ 
quiring that these materials meet the 
Heating Test for Lamps and Lam¬ 
pholders at § 1208.38. The temperature 
value is based on readily attainable 
temperatures on materials near the 
lamps, the primary heat source. This 
temperature can result from the heat 
of the bulbs and can lead to exposed 
live parts when the lights are clus¬ 
tered. This temperature can also be 
obtained when an improper replace¬ 
ment lamp is placed in a light string. 
Class Y materials must also meet the 
tests prescribed for Class X materials 
at § 1208.5(a)(1), since highly flamma¬ 
ble materials could also present a haz¬ 
ardous condition. 

Class Z materials contact or are 
relied upon to enclose or support elec¬ 
trically live parts whose steady cur¬ 
rent flow under normal operating con¬ 
ditions is either not limited by an over- 
current protective device or is limited 
by an overcurrent protective device 
rated at more than 300 milliamperes. 
In addition, Class Z materials are insu¬ 
lation for wire, plugs, fuseholders, and 
connectors regardless of the presence 
of the overcurrent protective device. 
Class Z insulating materials on lam¬ 
pholders can be exposed to the energy 
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that fuses or similar devices rated 300 
milliamperes can let through. The 300 
milliampere value far exceeds the 
normal 100-200 milliampere current 
flow for a single series circuit of lights 
and is indicative of a serious overcur¬ 
rent condition which, even when 
slightly exceeded, could cause local¬ 
ized high-heat conditions that might 
be incipient causes for fire and shock 
hazards. Section 1208.5(aX3) requires 
Class Z materials to be flame retar¬ 
dant since the potentially available 
energy they Insulate may otherwise 
cause serious overheating leading to 
fires and exposed live parts. These ma¬ 
terials must pass the appropriate com¬ 
ponent flammability tests, at 
§§ 1208.21 and 1208.27. The test in 
§ 1208.27 which does not apply to wire 
insulation, is based on a standard ma¬ 
terial flame test for judging flame re¬ 
tardant characteristics (Underwriters 
Laboratories Standard UL 94). The 
test for wire insulation flammability is 
based on a test in the Underwriters 
Laboratories Bulletin UL 62, dated 
February 24. 1978. 

Additional requirements for insulat¬ 
ing materials including wire insulation 
material at § 1208.7(a)(3). are con¬ 
tained under particular component re¬ 
quirements in the proposal, at § 1208.7. 
In § 1208.7(b)(5), insulating materials 
for plugs and connectors can be phe¬ 
nolic or urea composition thermoset¬ 
ting materials (materials that are in¬ 
herently flame retardant and do not 
flow when heated) or one of the other 
specified Class Z materials when 
tested for flammability. 

In § 1208.9, insulating materials used 
for lamps and lampholders must have 
insulating qualities to withstand the 
applied 1250 volts of the Dielectric 
Test for Lampholder and Lamp As¬ 
sembly, § 1208.25. This value of voltage 
is a typical value used in material and 
assembly testing and is generally 
based on the formula: Two times the 
maximum voltage for the appliance 
(125 volts for Christmas lights) plus 
1000 volts. 

The proposed standard contains 
design specifications for conductive 
materials at § 1208.5(b). The Commis¬ 
sion believes that it would be impracti¬ 
cal to develop a performance specifica¬ 
tion for conductive materials, since ex¬ 
tensive evaluation of the metallurgi¬ 
cal. mechanical, electrical and chemi¬ 
cal properties of all possible conduc¬ 
tive materials would be needed in 
order to determine the appropriate 
tests. Copper and copper alloys (brass) 
have traditionally been used in appli¬ 
ances and are required for miniature 
Christmas tree lights by § 1208.5(b). 
Other conductors, such as iron, alumi¬ 
num, gold, and silver may have serious 
economic or safety related drawbacks 
for application in miniature Christmas 
tree lights. Section 1208.5(b) provides 
that electrically live parts except for 


lamps and wire must be copper or 
have at least 60 percent copper by 
weight in the alloy (at least 80 percent 
for screw shell holders for lamps, fuses 
and other parts.) These percentages 
are consistent with minimums for elec¬ 
trical conductor brass of Underwriters 
Laboratories (UL) and industry stan¬ 
dards. 

If the Commission receives com¬ 
ments indicating that manufacturers 
wish to use another specified conduc¬ 
tive material that does not present a 
hazard when used in miniature Christ¬ 
mas tree lights the Commission will 
consider changing the provisions of 
5 1208.5(b). 

At § 1208.5(b) the proposal requires 
that metallized tinsel and other con¬ 
ductive flexible strips and threads, 
0.25 in. (6.4 mm) and longer, and locat¬ 
ed within 1 in. (25.4 mm) of a lam¬ 
pholder, fuseholder, plug or connector 
shall pass the Conductive Tinsel Test 
(1208.41). The purpose of the test is to 
protect against exposed conductive 
materials that contact live parts from 
transmitting potentially hazardous 
current levels of 5 milliamperes and 
higher to people who might contact 
the material. Live parts are accessible 
to contact by strips and threads at 
lampholder and fuseholder openings, 
particularly during lamp and fuse ser¬ 
vicing. and at plugs and connectors, 
particularly plug blades and receptacle 
openings. The Conductive Tinsel Test 
was added to the proposal by the Com¬ 
mission after a review by the Commis¬ 
sion staff of the construction of minia¬ 
ture Christmas tree lights indicated 
the extensive use of metallized tinsel. 

WIRING AND ASSEMBLY REQUIREMENTS 
( 1208 . 6 ) 

At § 1208.6 the proposal lists several 
requirements concerning the method 
of wiring of light strings in order to 
minimize overheating or the chance of 
having an exposed live part that could 
result in fire or shock. 

Contact surfaces that are used to 
routinely make and break electrical 
circuits must be of adequate size and 
shape for proper mating of electrical 
parts in order to avoid overheating. 
Wire strands if used for contact sur¬ 
faces would be of indeterminate or 
variable size and shape. This condition 
could result in overheating. Therefore, 
the proposal at § 1208.6(a) prohibits 
the use of wire as a contact mating 
mechanism. 

The proposal, at § 1208.6(b) requires 
the wire connecting two components 
to be continuous and free of splices or 
taps. Such connections are a source of 
electrical failure which could lead to 
the exposure of live parts of other 
electrical abnormalities. 

At § 1208.6(c). the proposal requires 
wire within components to be secured 
so that conductors are not exposed 
and will not become exposed when 


tension is applied to the wire as pro¬ 
vided in the performance tests for 
components. §§ 1208.23 and 1208.35. 

The proposal, at § 1208.6(d). re¬ 
quires, lights to be designed so that 
wire current ratings are not exceeded 
at normal operating currents. If wire 
current ratings are exceeded, wire in¬ 
sulation may be degraded, thus result¬ 
ing in the exposure of live parts and 
possible short circuits. 

Section 1208.6(e) requires overcur¬ 
rent protection for wires of cross-sec¬ 
tional area less than No. 20 AWG to 
provide protection against fire when 
short circuit conditions exist in a light 
string. 

Section 1208.6(f) requires each mina- 
ture Christmas tree light to have an 
attachment plug or an add-on connec¬ 
tor for connection to the power supply 
source. Miniature Christmas tree 
lights without attachment plugs or 
add-on connectors could present risks 
of injury from fire and shock. This re¬ 
quirement would eliminate the situa¬ 
tion in which lights falling within the 
definition of the product covered by 
this standard were not provided with 
suitable means for electrical interface 
with the supply source. 

Section 1208.6(g) requires that 
strings of lights with relatively small 
gauge wire (smaller in size than No. 20 
AWG) must be routed in a pair of two 
or more wires twisted together longi¬ 
tudinally, except between components 
mounted on a frame, such as lam¬ 
pholders fixed in a tree-top star deco¬ 
ration. The purpose of this require¬ 
ment is to give the wiring added 
strength against breakage with the re¬ 
sulting exposure of live parts. 

The proposed standard at § 1208.6 
(h) and (i) included requirements ap¬ 
plicable to the assumbly of miniature 
Christmas tree lights. The purpose of 
these requirements is to protect con¬ 
sumers from exposure to live parts 
and shorts. At § 1208.6(h) the proposal 
requires separation of live parts. Op¬ 
posite polarity conductors must be 
separated to prevent across-the-line 
shorts. Live parts must be separated 
from exposed dead metal parts in 
order to prevent shorts to outside dead 
metal parts. The parts must be sepa¬ 
rated by a spacing of at least 0.047 
inch (1.19 mm) in order to adequately 
withstand the potential of 120 volts 
from bridging or tracking across the 
gap and creating the short. 

Section 1208.6(i) of the proposal re¬ 
quires live parts to be insulated or oth¬ 
erwise enclosed so that they cannot be 
contacted by the probe in figure 1 of 
the regulation. The probe is the tip 
portion of a probe developed by Un 
derwriters Laboratories to judge the 
accessibility of live parts based on test¬ 
ing a large sample of adults and chil¬ 
dren. The purpose of the requirement 
is to prevent persons from contacting 
live parts. 
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The recommended standard submit¬ 
ted by NCL did not contain require¬ 
ments for separating live and dead 
metal parts and did not contain gener¬ 
al requirements concerning the acces¬ 
sibility of live parts. However, the pro¬ 
posed standard includes these as gen¬ 
eral provisions in order to address fire 
and shock hazards that may arise 
where additional components, such as 
switches, are used. 

COMPONENT REQUIREMENTS (1208.7) 

The proposal at § 1208.7 includes 
design and performance requirements 
for components of miniature Christ¬ 
mas tree lights. 

WIRE (1208.7) (a)) 

Wire construction requirements at 
§ 1208.7(a) and performance tests at 
§ 1208.13-22 are based almost entirely 
on tests in the Underwriters Laborato¬ 
ries (UL) Standard UL 62 for Types 
XT and FXT wire, the types of wire 
used in miniature Christmas tree 
lights that meet the UL specifications. 
However, the performance test for 
wire insulation flammability is based 
on UL Bulletin, Subject 62, dated Feb¬ 
ruary 24. 1978. 

Section 1208.7(a)(1) requires copper 
wire to be used. Breaking strength re¬ 
quirements are included at 
§ 1208.7(a)(1) in order to establish that 
soft annealed copper is used for flexi¬ 
bility and bendability. The recom¬ 
mended standard submitted by NCL 
contained a requirement that specified 
the use of “soft annealed*' copper wire. 
In order to more accurately measure 
the desired characteristics of the wire, 
the Commission has added the maxi¬ 
mum breaking strength requirement 
for the copper wire. 

Wire gauge requirements are includ¬ 
ed at § 1208.7(a)(2) and Table B in 
order to ensure that the wire has 
proper current carrying capability. 

At section 1208.7(a)(3) the proposal 
requires wire insulation to be com¬ 
posed of polyvinyl chloride or a co- 
ploymer of vinyl chloride and vinyl 
acetate. These are the materials for 
general, applicance wiring insulation, 
and the ones on which the perfor¬ 
mance tests are based. These materials 
are the only known ones presently 
being used for miniature Christmas 
tree lights. At this time the Commis¬ 
sion believes that it would be impracti¬ 
cal to develop performance tests for 
different materials. If the Commission 
receives comments indicating that 
manufacturers wish to use another 
material for wire insulation that does 
not present a hazard when used in 
miniature Christmas tree lights, the 
Commission will consider changing 
this provision in the final standard. 

This section also provides for mini¬ 
mum average insulation thickness and 
minimum insulation thickness at any 
point. The purpose of these specifica¬ 


tion is to ensure adequate wire cover¬ 
ings for protection against shorts and 
contact with live parts. 

The proposal, at § 1208.7(a)(4) in¬ 
cludes requirements for the separation 
of parallel conductors by at least 1.5 
times the required minimum average 
insulation thickness for a single con¬ 
ductor wire. The purpose of this re¬ 
quirement is to ensure adequate sepa¬ 
ration of conductors of parallel cord 
and still permit a common web of insu- 
laltion joining the two conductors. 
Section 1208.7(a)(5) requires that a 
minimum of 0.013 inches (0.33 mm) of 
insulation should remain on each con¬ 
ductor after the parallel cord has been 
tom apart to separate the conductors. 
The purpose of this requirement is to 
prevent live parts from being exposed 
when the conductors are separated, 
thereby presenting a shock or shorting 
hazard. 

The proposal, at § 1208.7(a)(6), also 
requires wire to pass tests for insula¬ 
tion resistance (1208.13), elongation 
and tensile strength (1208.14), heat- 
shock (1208.15), deformation (1208.16), 
cold-bend (1208.17), weathering 
(1208.18), dielectric (1208.19), abrasion 
(1208.20), flammability (1208. 21), and 
flexing (1208.22). 

PLUGS AND CONNECTORS (1208.7 (b)) 

At § 1208.7(b), the proposal includes 
detailed design and performance re¬ 
quirements for plugs and connectors. 
These requirements are based on pro¬ 
visions in the Underwriters Laborato¬ 
ries (UL) Standard for Attachment 
Plugs and Receptacles (UL 498). 

At § 1208.7(b)(1) the proposal in¬ 
cludes requirements concerning the 
size and locations of plug blades. 
These requirements are included to 
protect consumers against electrical 
fire and shock hazards, since the 
blades must properly engage the stan¬ 
dardized power supply recepticles of 
wall outlets and extension cords with a 
fit that does not result in exposed or 
misplaced live parts. Special thickness 
specifications are included in 
§1208.7(b)(2) to protect consumers 
from shock where plug blades are con¬ 
structed of folded-over metal stock. 

At 51208.7(b)(3), the proposal in¬ 
cludes requirements for minimum plug 
body dimensions. The purposes of 
these dimensions is to provide an ade¬ 
quate distance between the blades and 
surfaces likely to be gripped during 
plug insertion and removal. 

Section 1208(b)(4) includes require¬ 
ments concerning the size and location 
of receptacle slots. These require¬ 
ments are included to protect against 
fire and shock hazards since recepta¬ 
cles must properly accept the stan¬ 
dardized blades of plugs with a fit that 
does not result in exposed or mis¬ 
placed live parts. 

As previously noted in the discussion 
of insulating materials, the insulating 


materials for plugs and connec t ors in 
5 1208.7(b)(5) are required to be cer¬ 
tain specified flame retardant materi¬ 
als: Phenolic; urea; pliable, molded, 
natural or synthetic rubber, or a com¬ 
bination thereof: a polymer of vinyl 
chloride; or a copolymer of vinyl ace¬ 
tate. These materials are the only 
know r n ones presently being used. At 
this time the Commission believes that 
It would be impractical to develop per¬ 
formance tests for different materials. 
If the Commission receives comments 
indicating that manufacturers wish to 
use another material for insulating 
plug and connector live parts that 
does not present a hazard when used 
in miniature Christmas tree lights the 
Commission will consider changing 
this provision in the final standard. 

Section 1208.7(b)(6) of the proposal 
requires plugs and connectors to be ca¬ 
pable of withstanding a 75 pound force 
crush test, as provided in the crush 
test for plugs and connectors 5 1208.34. 
This test is included since attachment 
components are particularly suscepti¬ 
ble to being stepped on, thus shorting 
or exposing live parts or otherwise 
damaging the component. The 75 
pound force test value is representa¬ 
tive of accidental adult crush force 
values. 

The proposal. at§5 1208.7(b) (7), (8), 
(9), and (10), requires plugs and con¬ 
nectors to pass a series of mechanical 
tests to evaluate the integrity of these 
bodies to enclose live parts. Plugs and 
connectors must pass a wire pull test, 
5 1208.35, a wire insulation pull test, 
5 1208.36, and a blade push test. 
5 1208.33 and a blade pull test, 
5 1208.32. 

The proposal, at 5 1208.7(b)(ll), re¬ 
quires electrically live parts within re- 
ceptable openings to be enclosed so 
that they are inaccessible when tested 
by a probe (figure 1) that represents 
contact by persons to protect against 
electric shock. 

Section 1208.7(b)(12) of the proposal 
prohibits openings in enclosures of 
plugs and connectors except for the 
slots of receptacles and the openings 
from which blades project. In addi 
tion, this section prohibits the use of 
parts of plug and connector bodies 
that are solely held together by fric¬ 
tion. If friction only is relied on, the 
parts may readily come apart, expos¬ 
ing live parts to shorts and contact by 
persons. The proposal requires posi 
tive detent action, latches, screws, or 
other fasteners in order to hold to¬ 
gether plug and connector insulating 
parts that are relied upon to enclose 
live parts. 

The proposal, at 5 1208.7(b)(13) re¬ 
quires receptacles to permit full inser¬ 
tion of the mating blades of plugs or 
add-on connectors. This requirement 
is intended to avoid the exposure of 
live parts. Receptacles must pass the 
Receptacle Insertion-Withdrawal Test, 
5 1208.31. 
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The proposal, at § 1208.7(b)(14) pro¬ 
hibits parts of plugs and connectors 
from having a temperature rise in 
exces of 30° C (54° P) when operated 
under maximum current conditions. 
Such a temperature rise indicates 
either a high resistance connection or 
an inadequate conductor. This condi¬ 
tion could lead to dangerously high 
temperatures which could ultimately 
short, expose live parts, or ignite. The 
recommended standard submitted by 
NCL did not include an overload con¬ 
dition as part of the heating test for 
receptacles. The proposed standard in¬ 
cludes an overload condition in the 
heating test for receptacles based on 
that contained in UL 498 in order to 
test receptacles under the conditions 
of making and breaking contact with a 
plug while under load. 

Section 1208.7(bX15) of the proposal 
requires plugs and connectors to pass 
each of the following tests: Plug and 
Connector Blade Pull Test <1208.32), 
Plug and Connector Blade Push Test 

(1208.33) , Receptacle Insertion-With- 
drawal Test (1208.31). Strain Relief 
Test for Plug and Connector Connec¬ 
tions (1208.35), Security of Insulation 
at Plugs and Connectors (1208.36), 
Crush Test for Plugs and Connectors 

(1208.34) , Temperature Test for Plugs, 
Connectors, and Fuseholders 
(1208.30), and Flammability Tests for 
Class Z Applications (Except Wire) 
(1208.27). 

OVER CURRENT PROTECTION (1208.8) 

The proposal, at § 1208.8, requires 
miniature Christmas tree lights to 
have fuses or similar protective devices 
to prevent overcurrent conditions that 
could cause degradation of materials 
leading to fire and shock hazards. The 
overcurrent protective devices are re¬ 
quired for the following specific rea¬ 
sons: 

(1) To provide protection during 

short circuit conditions for small size 
conductors (wire of cross-sectional 
area less than No. 20 AWG). 

(2) To provide protection during 

short circuit conditions against bulbs 
rupturing and causing ignition of sur¬ 
rounding materials (one or more bulbs 
in the shorted circuit). 

(3) To provide protection against 

melting lampholder materials in order 
to pass the Cascade Failure Simula¬ 
tion Test (§ 1208.29). The overcurrent 
protective device may be relied upon 
to provide protection when the cur¬ 
rent increases due to lamp filament 
burnouts, the burned out lamps pass¬ 
ing current through the shunt feature 
within the miniature lamps. 

(4) To meet a qualification for Class 
Y use of an insulating material (re¬ 
ferred to as “close fusing”) ad de¬ 
scribed in § 1208.5. 

The proposal, at § 1208.8(b) estab¬ 
lishes the method for rating an over- 
current protective device. The rated 


FEDERAL 


value is one-half of that which causes 
the device to open within 2 minutes 
when operated at room temperature. 
It may be necessary to determine that 
the rating of an overcurrent protective 
device is 300 milliamperes or less in 
connection with § 1208.5(a)(2), or 3 
amperes or less in connection with 
§ 1208.6(e). 

The proposal, at § 1208.8(c) requires 
that live parts of a fuse or fuseholder 
not be accessible when tested by the 
accessibility probe (Figure 1). This re¬ 
quirement has been included since re¬ 
placeable fuses could present a shock 
hazard if a person were able to contact 
live parts during removal and replace¬ 
ment of a fuse from its holder. 

The recommended standard submit¬ 
ted by NCL assigned insulation materi¬ 
als used for overcurrent protection de¬ 
vices and their holders to Class Z, with 
the exception of special fuse-lamp de¬ 
vices and their holders. In the pro¬ 
posed standard at § 1208.8(d) the Com¬ 
mission has removed this exception 
and requires overcurrent protection 
device enclosures or holders to be 
Class Z materials as provided in 
§ 1208.5(a)(3) (that is flame retardant 
materials) for all types and locations 
of the protective device. This require¬ 
ment has been included smce a fault 
that results in shorting of live parts on 
the supply side of any overcurrent 
device could cause ignition of flamma¬ 
ble insulating materials. The overcur¬ 
rent device only provides protection 
aganist faults which result in current 
going through the device element and 
would not provide protection against 
faults which do not send current 
through the overcurrent protection 
element. If special fuse lamp devices 
and their holders were exempt, a fault 
that results in shorting of live parts on 
the supply side of the device or holder 
could cause ignition of flammable in¬ 
sulating materials. 

The proposal does not restrict the 
form of an overcurrent protective com¬ 
ponent. An overcurrent protective 
device may take the form of a special 
lamp that also provides fusing. Such a 
device should be provided with a 
holder which does not permit the 
entry of non-fuse type ordinary lamps 
from the string, so that the purpose of 
the special lamp is not defeated. This 
is required in § 1208.8(e). 

If fuses of the string are replaceable, 
at least one spare fuse, of the original 
fuse type, must be provided in accor¬ 
dance with § 1208.8(f). This require¬ 
ment reduces the likelihood that a 
consumer will attempt to defeat this 
important protective component by 
bypassing or shorting the fuse where a 
replacement is not readily at hand. 

Section 1208.8(g) of the proposal re¬ 
quires overcurrent protective devices 
to pass each of the following tests as 
applicable: Temperature Test for 
Plugs, Connectors and Fuseholders 
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(1208.30), Flammability Test for Class 
Z Applications (1208.27), Strain Relief 
Test for Lampholders, Fuseholders 
and Other Bodies Except Plugs and 
Connectors (1208.23) and Crush Test 
for Lampholders and Fuseholders 
(Other Than Types Which Are Incor¬ 
porated in Plugs and Connectors) 
(1208.26). 

LAMPS AND LAMPHOLDERS (1208.9) 

The proposal, at § 1208.9(a), requires 
that lampholders must provide a spac¬ 
ing of not less than 0.030 inch 
(0.76.mm) through air and over sur¬ 
faces between electrically live parts of 
differing electrical potential, and be¬ 
tween electrically live parts and dead 
metal parts. Spacings less than the re¬ 
quired amount result in designs wher¬ 
ein lampholper contacts could readily 
be bridged resulting in shorting condi¬ 
tions that could lead to overcurrent, 
heating, melting, fire and exposure of 
live parts. The proposal also requires 
that live parts of lampholders be re¬ 
cessed at least 0.20 inch from the lamp 
entery end of the lampholder. This 
minimum dimension is based on a re¬ 
quirement in the NOEL Standard; it is 
intended to isolate lampholder con¬ 
tacts so that the likelihood of having 
exposed lamp contacts (particularly 
extra-long lamp leads of push-in re¬ 
placement lamps) when lamps are en¬ 
ergized is reduced. In addition, the 
proposal at § 1208.9(b) requires that no 
live parts of either the lamps or lam¬ 
pholders be accessible before, during, 
or after insertion of a bulb. The pur¬ 
pose of this requirement is to protect 
live parts against accidental contact by 
persons. The Commission believes the 
opening in lampholders for inserting 
lamps must not permit live parts to be 
readily accessible to contact by a 
probe, especially since the lights are 
decorative attractions for children. As 
a result of the relatively small size of 
lamps, it is difficult to hold a lamp or 
lampholder and remain away from the 
electrical contacts. Therefore, no live 
parts of either the lamps or lam¬ 
pholders must be accessible before, 
during, or after insertion of a bulb. 

Section 1208.9(c) refers to the Di¬ 
electric Test for Lampholders and 
Lamps (1208.25). As previously noted 
in the disussion of Materials (§ 1208.5), 
the Dielectric Test for Lampholder 
and Lamp Assembly is a measure of 
the insulating quality of the lam¬ 
pholder and lamp insulating materials. 
In addition, it is a check to assure ade¬ 
quate separation of opposite polarity 
live parts within the lampholder and 
lamp assembly to prevent shorting 
conditions that could ultimately lead 
to fire or exposure of live parts if the 
basic designs were inadequate. 

Sections 1208.9 (d), (e), and (f) refer 
to performance tests (1208.26, 1208.24, 
1208.23) for lampholders and lamp as¬ 
semblies. See the discussion of the 
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tests in this preamble for additional 
information regarding these require¬ 
ments. 

At § 1208.9(g), the proposal requires 
that each miniature Christmas tree 
light must have lamps that are intend¬ 
ed to operate at the same voltage. The 
purpose of this requirement is to avoid 
dangerously overheating lampholders. 
This condition results when lamps for 
use at one particular voltage are acci¬ 
dentally inserted into lampholders in 
circuits designed for lamps that oper¬ 
ate at a different voltage. 

The proposal, at § 1208.9(h) provides 
that lamps that have shunts must not 
be used in series circuits having fewer 
than 10 lamps or lampholders. Series 
circuits of lamps with fewer than 10 
lamps are intended to operate at vol¬ 
tages in excess of 12 volts. If lamps 
with shunts were used and a lamp 
with a shunt had the filament bum 
out, the shunt would bypass the open 
filament to keep the remaining lamps 
lit. This condition would subject re¬ 
maining lamps to significant overvol¬ 
tage conditions which could lead to 
dangerous overheating, melting of ma¬ 
terials and other degradations of the 
string. 

The proposal, at § 1208.9(1) refers- to 
the Decorative Part Downward Burn¬ 
ing Rate Test (1208.37) which requires 
that all lampholder and lamp assem¬ 
bly materials meet the minimum burn¬ 
ing rate. This is to ensure that these 
materials are not highly flammable. 

The proposed standard at 8 1208.9(1) 
includes a requirement to eliminate 
lamp bulbs that could generate ex¬ 
tremely high surface temperatures 
(approaching the self-ignition tem¬ 
peratures of materials that may be 
used in and around Christmas tree 
lights) either when lamp bulbs are in¬ 
correctly used in light sets not de¬ 
signed for them, or when overcurrent 
conditions are present but there is not 
enough current to open the lamp fila¬ 
ment or any overcurrent protective 
device provided. Although this provi¬ 
sion was not included in the recom¬ 
mended standard submitted by the of¬ 
feror. the Commission believes that it 
is necessary in order to ensure that 
fires do not result from using lamp 
bulbs that generate extremely high 
surface temperatures. 

The proposed standard, at 
§ 1208.9(m), requires lamps and lam¬ 
pholders to pass each of the following 
tests: The Cascade Failure Simulation 
Test (1208.29); the Short Circuit Simu¬ 
lation Test (1208.28); the Heating Test 
for Lamps and Lampholders (1208.38); 
the Millivolts Drop Test for Lam¬ 
pholders (1208.39); the Strain Relief 
Test for Lampholders and Fuseholders 
(and other bodies except plugs and 
connectors) (1208.23); the Secureness 
of Lampholder Contacts Test 
(1208.24); the Crush Test for Lam¬ 
pholders and Fuseholders (Other than 


types which are incorporated in plugs 
and connectors) (1208.26); the Dielec¬ 
tric Test for Lampholders and Lamp 
Assembly (1208.25); the Flammability 
Test for Class Z Applications (Except 
Wire) (1208.27); the Maximum Watt¬ 
age Test for Lamps (1208.40); and the 
Decorative Part Downward Burning 
Rate Test (1208.37). 

As a result of additional research 
and testing conducted by the National 
Bureau of Standards (NBS) for the 
Commission after the submission of 
the recommended standard, the Com¬ 
mission has added additional require¬ 
ments to the section of the proposal 
concerning lamps and lampholders 
(§ 1208.9). The offeror's recommended 
standard provided that lamps and lam¬ 
pholders must meet the Cascade Fail¬ 
ure Simulation (CFS) Test (at 
1208.29), which is a test intended to 
simulate the hazardous conditions 
which could occur during normal and 
failure operating modes of miniature 
Christmas tree lights. 

The purpose of the Cascade Failure 
Simulation Test is to determine 
whether the lamp circuit is sufficient¬ 
ly protected against lampholder melt¬ 
ing and subsequent exposure of live 
parts from overcurrent in the lamp 
circuit as bulbs bum out. However, 
laboratory tests at NBS have indicated 
that melting of certain lampholders 
can occur either from conditions that 
do not result in overcurrent or that 
result in overcurrent that is not suffi¬ 
cient to blow even a fuse that is rated 
at or slightly above the normal circuit 
current. 

The original CFS Test in the recom¬ 
mended standard submitted by the of¬ 
feror did not address the following 
credible hazard conditions of an oper¬ 
ating light string where temperatures 
could be high enough to melt certain 
materials but where overcurrent con¬ 
ditions are not significant: 

(1) Improper insertion of a lamp or 
lamps not designed for the light string 
under observation (e.g. substitutions 
of bulbs intended for a 10 lamp light 
string as replacement for burned out 
bulbs in a 35 or 50 lamp light string) 
can present a hazard without an over- 
current condition if a high voltage 
bulb designed for a 10 lamp circuit is 
inserted into a 35 or 50 lamp circuit. 
The 35 or 50 lamp circuit, which oper¬ 
ates at higher currents (130 ma-150 
ma) than the 10 lamp circuit (100 ma), 
will force higher current through the 
high voltage lamp. This will cause the 
lamp to bum hotter than normal. Al¬ 
though there are no significant over- 
current conditions present, the hot 
lamp bulb could melt its own socket or 
another lampholder if direct contact is 
made. The hot lamp could also ignite 
external materials. 

(2) Lamps bunched together for a 
unique decorative effect can present a 
hazard without an overcurrent condi¬ 


tion. This arrangement can result in 
lampholder melting and later expo¬ 
sure of conductors without an overcur¬ 
rent condition being present. 

(3) Placement of decorative attach¬ 
ments over the lamp assembly can 
result in melting and exposure of con¬ 
ductors without an overcurrent condi¬ 
tion being present. 

(4) Variability of contact resistance 
at the wire-to-lampholder connection 
within some types of lampholders can 
present a hazard Without an overcur¬ 
rent condition. The CFS Test does not 
adequately test this condition because 
of the variability of contact resistance 
with contact pressure and the relative¬ 
ly long period of time the condition 
can be present before a hazardous con¬ 
dition materializes. 

(5) Defective lamps that run hot or 
shunts that do not open can result in 
melting and exposure of conductors 
without an overcurrent condition 
being present. 

In order to address these hazard 
areas that are not included in the 
original CFS test, the Commission has 
both modified the CFS Test, at 
5 1208.29 and included three additional 
test requirements in the proposal, at 
§ 1208.9 (j), (k), and (1). These tests are 
§ 1208.38, Heating Test for Lamps and 
Lampholders, § 1208.39, Millivolt Drop 
Test for Lampholders, and § 1208.40, 
Maximum Wattage Test for Lamps. 
The CFT Test cannot readily be modi¬ 
fied to simulate those hazardous situa¬ 
tions resulting from usage of parts not 
designed for the light string or from 
events which may require a long 
period of time to become apparent; 
hence, there is a need for a minimum 
component performance level as pro¬ 
vided by these tests. These modifica¬ 
tions to the CFS Test and additional 
tests are intended to reveal hazardous 
conditions that may be present in the 
absence of a significant overcurrent 
condition. The Heating Test for 
Lamps and Lampholders requires lam¬ 
pholder assemblies to withstand a 
temperature of 248* F (120° C) for 2 
hours without exposing conductors. 
The Millivolts Drop Test for Lam¬ 
pholders has been included to evaluate 
the integrity of wire to lampholder 
connections and to address overheat¬ 
ing hazards presented by contact resis¬ 
tance within some types of lam¬ 
pholders. The Maximum Wattage Test 
for Lamps has been included to ad¬ 
dress the hazard of bulb surface tem¬ 
peratures which can exceed the self-ig- 
nition point of materials used on and 
around Christmas trees. 

PACKAGING AND LABELING (1208.10) 

The proposed standard, at § 1208.10, 
includes packaging and labeling re¬ 
quirements. The packaging and label¬ 
ing requirements address the shock 
hazards which can be caused by direct 
contact with exposed live electrical 


FEDERAL REGISTER VOL. 43, NO. 86—WEDNESDAY, MAY 3, 1978 






PROPOSED RULES 


19143 


conductors or by contact with an in¬ 
tervening conductive object. The re¬ 
quirements also address the fire haz¬ 
ards which can be caused by excessive 
heating of flammable materials. 

After reviewing the NCL Review 
Panel recommendations, the Commis¬ 
sion concluded that guidelines are nec¬ 
essary to ensure that the placement, 
type size, and prominence of the requi¬ 
site labeling statements would make 
them conspicuous to the consumer. 
Because of the similarities between 
the labeling presently required for 
hazardous substances under the Fed¬ 
eral Hazardous Substances Act 
(FHSA) and that required by this pro¬ 
posal, the proposed standard, at 
§1208.10, provides that 16 CFR 
1500.121, governing the prominence 
and conspicuousness of FHSA label¬ 
ing, may be used as guidance for the 
labeling required by this section. 

The proposal would require that 
miniature Christmas tree lights have a 
label containing cautionary informa¬ 
tion permanently affixed to the light 
string and located between the plug 
and the first lampholder. A permanent 
label is necessary since the fire and 
shock hazards addressed by the label¬ 
ing could occur throughout the life of 
the product. The location of the label 
(between the plug and the first lam¬ 
pholder) is necessary since the con¬ 
sumer is likely to handle the product 
at this point when the product is used, 
and thus is likely to read the label if it 
is placed In this location. 

The proposal would require that the 
permanently affixed label and the 
package have the signal word ‘‘Cau¬ 
tion” or “Warning” as well as the 
statement of hazard “to avoid fire or 
shock hazards”. The signal word is 
necessary to draw attention to the 
cautionary information on the label. 
The statement of hazard is necessary 
to state the purpose of the cautionary 
information. 

The proposal would also require the 
following cautionary information: “Do 
not use on trees with metal or metallic 
needles, leaves or branch covering.” 

“Do not use staples or sharp-edge 
fasteners which can damage insula¬ 
tion.” 

“Use only decorations over lamps if 
provided with light set.” 

Metallic trees pose a potential shock 
hazard or fire hazard resulting from 
shorting if metal needles or other such 
conductive parts of trees penetrate the 
insulation of the light string as it is 
being installed on the tree, or work 
their way into bulb sockets or other 
openings in the string s insulation so 
as to contact live conductor parts. 

Similarly, staples or sharp-edged fas¬ 
teners may expose the user to electric 
shock or fire resulting from shorting if 
the fasteners contact live parts of the 
light string by penetration of the insu¬ 
lation as they are installed. 


Attaching decorations to the bulbs, 
unless they are specifically designed to 
eliminate any potential hazard when 
employed with a particular pattern of 
light string, can pose a potential shock 
hazard w'hen metallic parts of the 
decoration are pushed down into the 
bulb socket or are pushed through the 
insulation so as to contact live parts of 
the string. In addition, potential fire 
hazards occur if combustible or non- 
fire retardant materials present in the 
decoration are overheated by the bulb, 
and if the decoration overheats the 
lampholder. 

The proposal would also require the 
permanently affixed label and the 
package to contain the complete name 
and mailing address of the domestic 
manufacturer, domestic importer, dis¬ 
tributor, or* private brand seller and 
the manufacturer’s identification 
number (which may be in code), indi¬ 
cating the style number or name, the 
lot number, and the year of manufac¬ 
ture. This information is necessary in 
order to allow the Commission and 
consumers to identify the manufactur¬ 
er and the product. 

The proposal would require lamp 
and fuse replacement information on 
the permanent string label and pack¬ 
age. The proposal would also require 
voltage and manufacturer information 
on the packet of spare bulbs if pro¬ 
vided. Replacement information is 
necessary since installation of bulbs 
intended for use in light strings with a 
greater or smaller number of series 
bulbs than the string in which the 
bulb burn out has occurred will result 
in overheating, thus increasing the lik- 
lihood of fire hazard. Therefore, bulb 
replacement information for the 
string is required on the permanent 
string label. Since present day technol¬ 
ogy does not provide an economical, 
acceptable means to mark the voltage 
rating directly on the miniature light 
bulbs, voltage-rating information is re¬ 
quired on the container of spare re¬ 
placement bulbs to try to forestall in¬ 
stallation of these bulbs in an inappro¬ 
priate string, thus increasing the pos- 
sibilty of fire. In addition to the volt¬ 
age rating of the bulbs, the spare-bulb 
container carries a manufacturer-iden¬ 
tification to provide traceability of the 
manufacturer in case of safety or 
other problems with the bulbs. 

Fuse replacement information is re¬ 
quired for replaceable fuses since this 
information is necessary to ensure the 
continued effectiveness of this over- 
current protective device. 

The offeror recommended that the 
Commission require the inclusion of 
the Commission’s Hot Line number (a 
toll free number established to receive 
consumer complaints about product 
hazards and disseminate information 
about product safety) on the perma¬ 
nently attached label. The Commis¬ 
sion has not included this provision in 


the proposed standard since inclusion 
of the number could lead to many 
calls unrelated to safety, such as calls 
concerning broken or burned out 
bulbs. This practice could also over¬ 
burden the Commission's small hot¬ 
line staff. 

The Commission believes that the 
labeling included in this section also 
constitues performance and technical 
data authorized by Section 27(e) of 
the Consumer Product Safety Act (15 
U.S.C. 2076(e)). Consequently, the 
Commission is also relying on this sec¬ 
tion as authority for these require¬ 
ments. 

The Commission is publishing with 
the proposed standard at § 1208.53 of 
Subpart C labeling recommendations 
concerning care and use instructions. 
While the labeling provisions of this 
section are not requirements of the 
standard, the Commission encourages 
manufacturers to follow these recom¬ 
mendations. 

Tests 

The proposed standard, at Subpart 
B, includes tests applicable to minia¬ 
ture Christmas tree lights. These tests 
have been included in order to allow 
the Commission to test for compliance 
purposes. A brief summary of these 
tests is provided below. Failure to 
meet the performance requirements 
can generally result in exposure of live 
parts and short circuit conditions, or 
other conditions which are further ex¬ 
plained below in connection with each 
test. 

WIRE INSULATION RESISTANCE (1208.13) 

The purpose of this test is to ensure 
that the material covering the wire 
conductor will provide adequate insu¬ 
lation. The test is widely applied to ap¬ 
pliance wiring insulating materials. 

WIRE INSULATION ELONGATION AND 
TENSILE STRENGTH (1208.14) 

The purpose of this test is to evalu¬ 
ate the characteristics of the wire in¬ 
sulation by performing comparative 
strength tests before and after acceler¬ 
ated aging of specimens. This test has 
been widely applied to thermoplastic 
insulation which has polyvinyl chlo¬ 
ride as the basic constituent. 

HEAT-SHOCK TEST FOR WIRE INSULATION 
(1208.15) 

The purpose of this test is to evalu¬ 
ate the behavior of wire insulation in 
terms of whether it will crack should 
it come in contact with hot surfaces 
up to 121° C for up to one hour. 

DEFORMATION TEST (1208.16) 

The purpose of this test is to evalu¬ 
ate the flow characteristics of wire in¬ 
sulation under mechanical pressure 
when it undergoes a rise in tempera¬ 
ture. 
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COLD-BEND TEST (1208.17) 

The purpose of this test is to evalu¬ 
ate the bendability of the wire insula¬ 
tion without cracking while being sub¬ 
jected to the coldest outdoor condi¬ 
tions likely to be encountered. 

WEATHERING TEST (1208.18) 

The purpose of this test is to evalu¬ 
ate the wire insulation for strength 
and aging after exposure to simulated 
rain and sun (ultra-violet light) condi¬ 
tions. 

The proposed standard includes a 
weathering test for wire insulation in 
which specimens of wire are exposed 
in a xenon arc Weather-Ometer for a 
period of 1248 hours. Use of the xenon 
arc Weather-Ometer as opposed to 
other Weather-Ometers is proposed 
because the spectrum of radiation 
achievable with a xenon arc device 
more closely approximates the spec¬ 
trum of solar radiation than do the 
spectra of other Weather-Ometers. 
Therefore, the xenon arc device has 
the potential for providing a fairer, 
more universal and more representa¬ 
tive test than do the other available 
devices. 

DIELECTRIC TEST FOR WIRE INSULATION 

(1208.19) 

The purpose of this test is to locate 
any defects in the completeness of the 
insulation by placing a high voltage 
between the outer surface of the wire 
insulation and the wire conductor. 

ABRASION TEST FOR WIRE INSULATION 

(1208.20) 

The purpose of this test is to evalu¬ 
ate the wear characteristics of the 
wire insulation. 

FLAMMABILITY TEST FOR WIRE 
INSULATION (1208.21) 

The purpose of this test is to evalu¬ 
ate the horizontal burning rate of the 
finished insulation. The test requires 
that slow burning wire be used. 

FLEXING TEST FOR WIRE (1208.22) 

The purpose of this test is to evalu¬ 
ate the mechanical flexing character¬ 
istics of the wire. The test requires 
that the stranding of the conductors 
resist breakage as a result of flexing 
which is likely to be encountered while 
in service. 

STRAIN RELIEF TEST FOR LAMPHOLDERS, 

FUSEHOLDER AND COMPONENT BODIES 

OTHER THAN PLUGS AND CONNECTORS 

(1208.23) 

The purpose of this test is to evalu¬ 
ate the secureness of the attachment 
of wires to the component bodies of a 
string (other than the plugs and con¬ 
nectors). The test includes wire-to-wire 
pulls and wire-to-component pulls. 


SECURENESS OF LAMPHOLDER CONTACTS 
(1208.24) 

The purpose of this test is to evalu¬ 
ate the secureness of the lampholder 
electrical contacts to resist mechanical 
forces which tend to lift them out 
from the lampholder upon removal of 
a lamp or upon pushing the wires 
where the wires enter the lampholder. 

DIELECTRIC TEST FOR LAMPHOLDER AND 
LAMP ASSEMBLY (1208.25) 

The purpose of this test is to evalu¬ 
ate the separation of lampholder and 
lamp contacts by applying a 1250 volt 
potential across the contacts. If not 
adquately separated, bulbs could short 
out and result in overheating other 
components. 

CRUSH TEST FOR LAMPHOLDERS AND 
FUSEHOLDERS (1208.26) 

The purpose of this test is to evalu¬ 
ate the strength of the component 
bodies to resist breakage which could 
expose live parts or short circuit. The 
16 pound force value represents a 
maximum thumb and forefinger pres¬ 
sure of the 95th percentile adult male 
as defined by Dreyfus in “The Mea¬ 
sure of Man". 

FLAMMABILITY TEST FOR CLASS Z 

APPLICATIONS (EXCEPT WIRE) (1208.27) 

This test evaluates the flame retar¬ 
dant characteristics of materials and is 
based on that contained in Underwrit¬ 
ers Laboratories Standard UL 94 for 
94 VO rated materials. 

SHORT CIRCUIT SIMULATION TEST 
(1208.28) 

The purpose of this test is to evalu¬ 
ate the overcurrent protective device 
in terms of its ability to interrupt cir¬ 
cuits having the short curcuit current 
capacity likely to be encountered in 
the field without causing hazardous 
situations such as ignition of materials 
in proximity to the device. The test 
also determines whether the protec¬ 
tive device will operate to prevent a 
lamp(s) from rupturing and igniting 
combustible surroundings when a 
short in the wiring occurs with one or 
more lamps in the shorted circuit. 

CASCADE FAILURE SIMULATION TEST 
(1208.29) 

The purpose of this test is to simu¬ 
late the overcurrent conditions which 
could occur during the normal and 
failure operating modes of the minia¬ 
ture light string or decorations when 
lamp filaments burn out and the cir¬ 
cuit current increases due to operation 
of the shunt feature contained within 
the lamps. With the Commission 
modification, the test is also intended 
to uncover hazardous situtations re¬ 
sulting from the accidental contact be¬ 
tween a lamp and another lampholder, 
and from the bunching of the lamps 


together for unique decorative effect. 
The test is intended to uncover condi¬ 
tions where bare conductors or igni¬ 
tion hazards might result from lam¬ 
pholder melt down. 

TEMPERATURE TEST FOR PLUGS, CONNEC¬ 
TORS, AND FUSEHOLDERS (1208.30) 

Under maximum current conditions, 
the conductors of plugs, connectors 
and fuseholders should not result in 
temperature rises that indicate rela¬ 
tively high resistance paths. The pur¬ 
pose of this test is to evalute the ade¬ 
quacy of the conductors in terms of 
size, conductivity, and contact resis¬ 
tance. The test also evaluates connec¬ 
tors in terms of the adequacy of the 
receptacle contacts to resist burning or 
pitting. 

RECEPTACLE INSERTION-WITHDRAWAL 
TESTS (1208.31) 

The purpose of this test is to evalu¬ 
ate the characteristics of receptacles 
for retaining the blades of attachment 
plugs and add-on connectors. 

PLUG AND CONNECTOR BLADE PULL TEST 

(1208.32) 

The purpose of this test is to evalu¬ 
ate the security of the blades within 
the body of the plug or connector to 
resist pull forces. If a blade is dis¬ 
placed or dislodged it could expose live 
parts to contact by persns. 

PLUG AND CONNECTOR BLADE PUSH TEST 

(1208.33) 

The purpose of this test is to evalu¬ 
ate the integrity of the blades within 
the body of the plug or connector to 
resist push forces. A test failure oc- 
cures if a blade is displaced or the en¬ 
closure opened to expose live parts. 

CRUSH TEST FOR PLUGS AND CONNECTORS 

(1208.34) 

This test evaluates the ability of the 
plug and connector bodies to resist 
breakage which could expose live parts 
or short circuit. The 75 pound force 
represents the crushing force under 
foot and is derived from a crush test in 
Underwriters Laboratories Standard 
UL 498. 

STRAIN RELIEF TEST FOR PLUGS AND 
CONNECTOR CONNECTIONS (1208.35) 

The purpose of this test is to evalu¬ 
ate the attachment of the wires to the 
plugs and connectors to resist pull 
forces that could expose live parts. 

SECURITY OF INSULATION AT PLUGS AND 
CONNECTORS TEST (1208.36) 

The purpose of this test is to evalu¬ 
ate whether insulation can slip away 
from the conductors of wire when 
pulled. If this condition exists, live 
parts could be exposed. 
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DECORATIVE PART DOWNWARD BURNING 
RATE TEST (1208.37) 

The purpose of this test is to evalu¬ 
ate whether materials are relatively 
slow burning. All materials used on 
miniature Christmas tree lights and 
decorations should, as an absolute 
minimum, meet the burning rate re¬ 
quirements of this test. The test does 
not rule out most paper, flock, fiber, 
plastic and other materials unless they 
are very flammable. 

HEATING TEST FOR LAMPS AND 
LAMPHOLDERS (1208.38) 

The purpose of this test is to simu¬ 
late additional credible failure modes 
that cannot be determined by using 
the Cascade Failure Simulation Test. 
The temperature of 248° F (120 e C) is 
the minimum for lamp bases and lam¬ 
pholders to withstand.The heat can be 
generated under conditions including: 
(a) Placing over the lamp assembly a 
decorative attachment not supplied 
with the lighting unit, (b) defective 
lamps that run abnormally hot, and 
(c) incorrect replacement of lamps 
into the light string by consumers that 
result in high-heat conditions. The 
two hour period allows for a full ther¬ 
mal soaking so that the ultimate ef¬ 
fects on materials will become appar¬ 
ent. 

MILLIVOLTS DROP TEST FOR LAMPHOLDERS 

(1208.39) 

The purpose of this test is to evalu¬ 
ate the electrical integrity of the wire- 
to-lampholder connections to ensure 
that relatively low-resistance connec¬ 
tions are used which will not add ex¬ 
cessive heat to the lamp/lampholder 
assembly. 

MAXIMUM WATTAGE TEST FOR LAMPS 

(1208.40) 

The purpose of this test is to elimi¬ 
nate lamp bulbs that could generate 
extremely high surface temperatures 
(approaching the self-ignition tem¬ 
perature of materials used in and 
around Christmas tree lights). While 
this test is not expected to affect most 
presently known bulb designs, it is an 
important limitation to prevent future 
designs which could present a hazard 
when used as replacement bulbs in 
miniature Christmas tree lights. 

CONDUCTIVE TINSEL TEST (1208.4 l) 

The purpose of this test is to protect 
consumers against electric shock when 
they contact metallized tinsel and 
other conductive strips and threads 
near string components. 

C. Recommendations (Subpart C) 

The Commission is publishing with 
the proposed standard several recom¬ 
mendations concerning miniature 
Christmas tree lights. Although these 
recommendations at Subpart C are not 


part of the proposed standard and 
would not. if published by the Com¬ 
mission with any final standard, be 
binding, the Commission believes that 
these recommendations are in the 
public interest and could improve the 
safety of the product. The Commis¬ 
sion encourages manufacturers to 
follow these recommendations in 
making miniature Christmas tree 
lights. 

At § 1208.50 the Commission recom¬ 
mends that materials be used which 
are appropriate to the functions of the 
parts they comprise. Although this 
provision is of a generalized nature, it 
has been included as a recommenda¬ 
tion in order to further emphasize to 
manufacturers the importance of 
using the proper materials for minia¬ 
ture Christmas tree lights. 

At § 1208.51, the proposal includes 
general recommendations to protect 
against corrosion of parts of the lights 
that enclose, or support or secure en¬ 
closures of electrically energized parts. 
The section recommends that parts be 
of stainless steel, or plated or coated 
iron or steel. Corrosion or rust of 
these parts could lead to failure of the 
part, resulting in exposure of live 
metal parts. 

At § 1208.52 the proposal includes 
recommendations that address the 
mouthbum and other electrical shock 
hazards that plugs and connectors pre¬ 
sent to children. These recommenda¬ 
tions are based on the provisions in 
the Underwriters Laboratories (UL) 
Standard for Cord Sets and Power 
Supply Cords (UL 817 A). The exten¬ 
sion cord provisions have been includ¬ 
ed as recommendations for minature 
Christmas tree lights since the poten¬ 
tial hazards from fire and shock with 
extension cords are also present in 
miniature Christmas tree lights. The 
Commission believes that plugs and re¬ 
ceptacles on minature Christmas tree 
lights may be at least as inviting to 
small children as they are on exten¬ 
sion cords. The CPSC has decided that 
a mandatory standard is not necessary 
at this time to address the mouthbum 
and shock hazards associated with ex¬ 
tension and power supply cords since 
the provisions of the UL Standard (UL 
817 A) appear to be adequate. The 
Commission believes that the recom¬ 
mendations at Section 1208.52, which 
are similar to provisions in the exist¬ 
ing voluntary standard (UL 817 A) 
would, if followed, adequately address 
the mfcuthburn and shock hazards as¬ 
sociated with miniature Christmas 
tree lights. The Commission does not 
at this time believe that it is necessary 
to include these provisions as require¬ 
ments. However, if the Commission re¬ 
ceives information idicating that 
mouthbums and electric shocks to 
childem are occurring in spite of these 
recommendations because of a failure 
to follow them, the Commission would 


consider amending the standard to in¬ 
clude these provisions as require¬ 
ments. 

The recommendation for faces of at¬ 
tachment plugs and add-on connectors 
at § 1208.52(a) is intended to provide 
greater distances between the blades 
and the surfaces likely to be contacted 
by the small fingers of children. At 
§ 1208.52(b) the Commission recom¬ 
mends that plug bodies pro vice a 
finger grip of finger gripping area to 
reduce the likelihood that a plug can 
be gripped at the periphery of the face 
where the blades project. If plugs are 
gripped at this point, contact with the 
live blades may result. The Commis¬ 
sion also recommends that wires not 
project from the plug or add-on con¬ 
nector in the finger grip, so that wares 
are not damaged when the plug is 
gripped. 

At § 1208.52(c) the proposal recom¬ 
mends that live parts within recepta¬ 
cle openings be recessed at least Vt 
inch (6.35mm) from the receptacle 
face. This distance would ensure a sep¬ 
aration to prevent bridging by saliva, 
where children place the receptacle in 
their mouth. 

At § 1208.52(d) the proposal recom¬ 
mends that all receptacle openings be 
reliably and effectively closed writh in¬ 
sulating material. The purpose of this 
recommendation is to provide addi¬ 
tional precautions against contact and 
bridging by saliva of children with live 
parts within receptacle openings. This 
recommendation is generally consis¬ 
tent with provisions in the UL Stan¬ 
dard for extension cord sets. This rec¬ 
ommendation differs from the UL pro¬ 
vision since it includes all receptacle 
openings, whereas the UL extension 
cord set standard permits one recepta¬ 
cle to remain open. This difference is 
based on the fact that extension cord 
sets are generally only energized when 
at least one receptacle is used, so that 
one receptacle could remain with a 
closure. By contrast, Christmas tree 
lights are often operated when no re¬ 
ceptacles are used, so that all recepta¬ 
cles should be closed. 

The Commission is publishing with 
the proposed standard labeling recom¬ 
mendations at § 1208.53 of Subpart C. 
These labeling recommendations in¬ 
volve care and use instructions, includ¬ 
ing instructions for testing and in¬ 
specting the light strings before use, 
instructions for the proper replace¬ 
ment of blubs and fused, instructions 
for proper storage, special precautions 
for outdoor use, a cautionary message 
to keep young children away from 
light strings and bulbs, and (if the 
light string has a separate and connec¬ 
tor receptacle) a statement indicating 
that only other miniature lights or 
decorations with miniature lights 
should be attached to the receptacle. 

The Commission encourages inter¬ 
ested persons to comment on the rec- 
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ommendations that have been includ¬ 
ed at Subpart C of this proposal. 

D. Other Considerations 

Findings. Section 9(c) of the act re¬ 
quires that prior to promulgating a 
consumer product safety rule the 
Commission shall consider and make 
appropriate findings as to: 

(1) The degree and nature of the 
risk of injury which the rule is de¬ 
signed to eliminate or reduce: 

(2) The approximate number of con¬ 
sumer products, or types or classes 
thereof, subject to such rule; 

(3) The need of the public for the 
consumer products subject to such 
rule, and the probable effect of such 
rule upon the utility, cost, or availabil¬ 
ity of such products to meet such 
need; 

(4) Any means of achieving the 
effect of the rule while minimizing ad¬ 
verse effects on competition or disrup¬ 
tion or dislocation of manufacturing 
and other commercial practices consis¬ 
tent with the public health and safety; 

(5) That the rule (including its effec¬ 
tive date) is reasonably necessary to 
eliminate or reduce an unreasonable 
risk of injury associated with minia¬ 
ture Christmas tree lights and similar 
miniature decorative lights; and 

(6) That promulgation of the rule is 
in the public interest (15 U.S.C. 2058 
(b) and (c)). 

The Commission must also include 
these findings in the final rule. 

Section 9(b) of the act (15 U.S.C. 
2058(b)) requires that in promulgating 
a consumer product safety rule, the 
Commission shall also consider and 
take into account the special needs of 
elderly and handicapped persons to 
determine the extent to which such 
persons may be adversely affected by 
the rule. 

The Commission welcomes com¬ 
ments from interested parties relating 
to all aspects of the subject matter of 
these findings. 

The Degree and Nature of the Risk 

of Injury the Rule is Designed to 

Eliminate or Reduce 

The proposed standard is intended 
to reduce electrical fire and shock haz¬ 
ards associated with miniature Christ¬ 
mas tree lights. Based on the CPSC 
1975 Christmas Decorative Light 
Survey, the Commission’s technical 
analyses of hazards associated with 
miniature Christmas tree lights (Engi¬ 
neering Analysis of Miniature Christ¬ 
mas Tree Lights—December 20. 1970), 
and also on information about injuries 
associated with this product, the Com¬ 
mission has determined that potential¬ 
ly fatal fire and electrical shock haz¬ 
ards may result from using these prod¬ 
ucts. The Commission has preliminar¬ 
ily determined that miniature Christ¬ 
mas tree lights present an unreason¬ 
able risk of injury. Technical analysis 


of hazards associated with miniature 
Christmas tree lights by the Commis¬ 
sion staff indicates that shock hazards 
can be caused by direct contact with 
exposed live electrical conductors or 
by contact with an intervening con¬ 
ductive objective (such as a metallic 
tree ornament or accessory) that is in 
contact with the exposed conductor. 
The following are examples of charac¬ 
teristics of these lights which can 
create shock hazards: Bare wire where 
the wire enters the lampholders or 
plugs; plug and receptacle fittings that 
readily come apart; exposed lamp 
leads; cracked lampholders; and lam¬ 
pholders contacts which come out 
when the bulb is removed, thereby ex¬ 
posing the live contacts. Fire hazards 
can result from certain characteristics 
of light strings that may allow an ex¬ 
posed conductor to short to a ground¬ 
ed object, causing arching or excessive 
heating of flammable materials. The 
conductor can be exposed from bare 
wire at the entrance to lampholders of 
plugs, exposed lamp leads, cracked 
lampholders, or lampholders contacts 
that come out when the bulb is re¬ 
moved. Fire hazards can result from 
easily flammable grades of thermo¬ 
plastic material heated by excessive 
current flow or arching. In addition, 
fire hazards can also result from the 
use of wire without proper overcurrent 
protection. 

Approximately 20 percent of the in¬ 
cidents associated with miniature 
Christmas tree lights reported during 
the 1977 Christmas season involved 
fire; 70 per cent involved smoking, 
overheating or melting without evi¬ 
dence of actual ignition; and 10 per¬ 
cent involved reports of exposed cur¬ 
rent-carrying wires. 

From 1974-1976, a total of 183 inci¬ 
dents involving Christmas tree lights 
were reported to the Commission from 
all sources, including In-depth investi¬ 
gations, consumer complaints received 
by the Commission and newspaper 
clippings provided by various clipping 
services available to the Commission. 
In about 40 percent of these incidents 
miniature Christmas tree lights were 
identified as the product. In about 20 
percent of the incidents, larger size 
light strings were identified as the 
product. In the other 40 percent of the 
incidents, the product was identified 
only as “Christmas tree lights/* Fifty 
of the incidents resulted in personal 
injury. The primary hazard was fire: 
More than two thirds of the injuries 
were bums, either from direct contact 
with a burning light string or as a 
result of an extensive fire. Twelve of 
the 50 injuries were definitely attrib¬ 
uted to miniature Christmas tree 
lights. Eleven of the injuries were defi¬ 
nitely attributed to larger size strings. 
The remaining 27 injuries could not be 
attributed to a light string of a defi¬ 
nite size. In many cases where there 


was extensive fire damage, the kind of 
light string involved could not be iden¬ 
tified. 

The Commission has received sever¬ 
al newspaper clippings reporting fires 
known or suspected to involve Christ¬ 
mas lights that occurred during the 
1977 Christmas season. Most of these 
fires involved extensive property 
damage. 

Economic analysis . The Commission 
has considered the potential economic 
effects of this proposed standard on 
the industry and on consumers, includ¬ 
ing possible changes in the production 
cost and retail price of some lighting 
units and effects on the utility and 
availability of miniature Christmas 
tree lights. The National Consumers 
League submitted with its recommend¬ 
ed standard an economic analysis 
report which provides a substantial 
amount of information about the po¬ 
tential impact of this proposed stan¬ 
dard, which is similar in most respects 
to NCL's recommended standard. The 
Commission believes that the conclu¬ 
sions of the report are generally appli¬ 
cable to this proposal. Their analysis 
estimates that some 30 to 40 million 
miniature Christmas tree lights and 
similar miniature decorative lights 
produced each year are potentially 
subject to a standard, and that the 
provisions of the submitted standard 
would probably lead to an increase in 
the average total cost of manufactur¬ 
ing miniature Christmas lights of ap¬ 
proximately 8 to 12 percent. This may 
result in an increase in the retail price 
of some sets. It is expected that neces¬ 
sary changes to lights can be made 
within the limits of existing manufac¬ 
turing practices and technology. The 
cost increase may be smaller for prod¬ 
ucts now conforming to the Under¬ 
writers Laboratories* voluntary provi¬ 
sions, since the proposal includes 
many requirements that are similar to 
the UL provisions. Since the majority 
of Christmas tree lights are produced 
in Taiwan and since the Taiwan gov¬ 
ernment has decided to require that 
all Christmas lights exported to the 
United States be UL listed after July 
31, 1978, the economic effect of the 
standard may be minimized. 

Changes and additions to the NCL 
recommended standard made by the 
Commission may add further to the 
estimated increases in production costs 
and retail prices and may affect the 
availability of certain kinds of prod¬ 
ucts. The addition of the heating test 
for lamps and lampholders (1208.38), 
for example, may result in the discon¬ 
tinuation of the use of low-density 
polyethylene as a lampholder materi¬ 
al. Some models of strings, particular¬ 
ly those with certain 12 volt lamps, 
may no longer be available as a result 
of changes made to the Cascade Fail¬ 
ure Simulation Test (1208.29). Certain 
models of lamps such as ballast lamps 
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or twinkle lamp designs may no longer 
be available as a result of the maxi¬ 
mum wattage test for lampholders 
(1208.40). 

An economic analysis report on the 
proposal will be made available for in¬ 
terested persons to comment on before 
the Commission decides whether to 
issue a final standard. This report will 
also treat the economic issues associat¬ 
ed with product testing and any certi¬ 
fication rule the Commission may pro¬ 
pose. 

The Commission has considered 
available information concerning the 
degree and nature of the risk of injury 
summarized above from the CPSC 
1975 Christmas Decorative Light 
Survey, the Commission’s technical 
analyses of hazards associated with 
miniature Christmas tree lights, and 
information about injuries associated 
with this product. TTie Commission 
has also considered presently available 
information concerning the potential 
economic effect of this proposed stan¬ 
dard on industry and on consumers. 
The Commission will make available 
for public comment any additional 
economic information and analysis 
that is relevant and relied upon in the 
final standard. At the present time the 
Commission believes that the poten¬ 
tial benefits associated with the pro¬ 
posed standard appear to outweigh 
the effect of the proposed rule on the 
cost, utility, and availability of the 
product. The Commission preliminar¬ 
ily determines that miniature Christ¬ 
mas tree lights and similar miniature 
decorative lights present an unreason¬ 
able risk of injury from electric shock 
and fire. 

E. Stockpiling 

The Commission has not included an 
antistockpiling provision in the pro¬ 
posed standard since, as a result of the 
nature of the miniature Christmas 
tree light industry, the Commission 
does not believe that such a provision 
is necessary to prevent the intentional 
buildup of noncomplying inventories. 
For most firms, a substantial and 
costly deviation from normal produc¬ 
tion, and distribution practices and 
shipping schedules would have to be 
made in order to have non-complying 
merchandise in the U.S. before the ef¬ 
fective date. The Commission believes 
that most firms will not have suffi¬ 
cient economic incentive to make 
these changes. If the Commission later 
determines that an antistockpiling 
provision is necessary, the Commission 
will issue such a rule. 

F. Environmental Considerations 

The Commission has conducted an 
environmental assessment of the regu¬ 
latory alternatives concerning minia¬ 
ture Christmas tree lights, addressing 
the potential effects of action on the 
production, distribution, consumption. 
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and disposal of products subject to the 
standard. The effects of these alterna¬ 
tives will not lead to any significant 
impact on air and water quality, solid 
waste disposal, land use, energy use, or 
any other aspect of the physical envi¬ 
ronment. Since the proposed standard 
would not have a significant adverse 
effect on the quality of the human en¬ 
vironment, an Environmental Impact 
Statement is not required. A copy of 
the environmental assessment may be 
seen in, or obtained from, the Office 
of the Secretary. 

G. Effective Date 

The Commission is proposing that 
the standard become effective on De¬ 
cember 1, 1979. Miniature Christmas 
tree lights that are manufactured 
after the effective date of this stan¬ 
dard must meet its requirements if the 
product is manufactured for sale, of¬ 
fered for sale, or distributed in com¬ 
merce within the United States or if 
the product is imported into the 
United States. 

The Commission is interested in im¬ 
plementing the standard in the shor¬ 
test period of time consistent with the 
need to protect the public that will 
not create major market disruptions. 
Since many of the provisions in the 
proposed standard are currently being 
met by manufacturers, the Commis¬ 
sion believes that the proposed effec¬ 
tive date is consistent with the need to 
protect the public. In proposing this 
effective date, the Commission has 
taken into consideration the nature of 
the overseas production cycle for this 
product, since most of the light strings 
are manufactured abroad. Information 
presently available to the Commission 
indicates that the foreign manufactur¬ 
ing cycle, including raw material or 
component part acquisition, begins as 
early as fifteen to eighteen months 
before a given Christmas for some 
firms. 

Assembly of the product for many 
firms may continue until seven or 
eight months before Christmas. The 
Commission believes that the Decem¬ 
ber 1, 1979 effective date is reasonable 
and necessary to allow all manufactur¬ 
ers to comply with the standard with a 
minimum amount of disruption to 
their production cycles and manufac¬ 
turing practices; products to be sold in 
the 1979 Christmas season would have 
been imported by the December 1, 
1979 effective date. In addition, the 
Commission believes that the effective 
date is reasonable since presently 
available information indicates that 
most manufacturers would be able to 
make any necessary changes in their 
production process within the period 
between the anticipated publication of 
the final standard (March 15, 1979) 
and the proposed effective date, De¬ 
cember 1. 1979. Also, since the foreign 
manufacturing cycle for the 1980 
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season would not begin before June 

1979 for mdst firms, the anticipated 
publication of the final standard 
should provide most manufacturers 
with sufficient time to acquire raw ma¬ 
terials and component parts for the 

1980 Christmas season. If additional 
data show that it is in the public inter¬ 
est to extend or shorten the proposed 
effective date, the effective date could 
be changed. The Commission encour¬ 
ages the submission of data and argu¬ 
ments concerning the most appropri¬ 
ate effective date. 

H. Certification and labeling 

Manufacturers and private labelers 
of miniature Christmas tree lights will 
be required to comply with the certifi¬ 
cation provisions of section 14(a)(1) of 
the act (15 U.S.C. 2063(a)(1) after the 
effective date of the miniature Christ¬ 
mas tree light safety standard. Section 
14(a)(1) requires manufacturers (and 
private labelers, if the product bears a 
private label) to issue a certificate 
which states that the product con¬ 
forms to all applicable consumer prod¬ 
uct safety standard and specifies any 
applicable standard. The certificate 
shall be based on a test of each prod¬ 
uct or upon a reasonable testing pro¬ 
gram and must state the name of the 
manufacturer or private label issuing 
the certificate and include the date 
and place of manufacture. Section 
14(b) provides that, at the option of 
the person required to certify the 
product, testing may be conducted by 
an independent third party qualified 
to perform such tests or testing pro¬ 
grams. 

In addition, section 14 (b) and (c) of 
the act allows, but does not required, 
the Commission to issue regulations 
which would (1) prescribe a reasonable 
testing program, (2) specify which 
manufacturer shall issue the certifi¬ 
cate when a product has more than 
one “manufacturer," and (3) require 
labeling of products subject to the 
safety standards. (Manufacturers of 
products subject a consumer product 
safety standard are required to issue a 
certificate under section 14(a)(1) based 
on a test of each product or on a rea¬ 
sonable testing program, even if the 
Commission has not issued regulation 
section 14 (b) and (c). Specific certifi¬ 
cation and labeling requirements of 
the type authorized by section 14 (b) 
and (c) of the Consumer Product 
Safety Act are not included in the pro¬ 
posed standard, but the Commission 
anticipates that they will be developed 
in the near future. The rule on certifi¬ 
cation and labeling will be separately 
proposed for public comment in accor¬ 
dance, with the requirements of the 
Administrative Procedure Act (5 
U.S.C. 553). However, the Commission 
anticipates at this time that the pro¬ 
posed standard will not be issued in 
final form until the certification rule 
is also issued. 
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Until such time as the Commission 
proposes a rule on certification, the 
following is offered as an indication of 
how the Commission staff believes 
that the Commission’s certification 
rule should be structured. Interested 
persons may wish to use this as guid¬ 
ance for the development and conduct 
of a reasonable testing program and as 
guidance in commenting on the provi¬ 
sions of the standard itself. 

The proposed standard includes 
many requirements and tests for com¬ 
ponents at subpart B. The Commission 
recognizes the impracticability of test¬ 
ing each item of an assembled product 
against each requirement of the stan¬ 
dard. Therefore, the Commission 
offers the following guidance. The 
Commission believes that using cer¬ 
tain known available materials of 
given specifications might provide a 
high degree of assurance that many of 
the components will meet the general 
requirements of the standard and will 
pass the performance tests in subpart 
B. Examples of such components are 
wire, fuses, plugs, and connectors. The 
following performance tests at subpart 
B of the standard address wire compo¬ 
nents: 1208.13-22. Plugs and connec¬ 
tors are covered by the following tests: 
1208.30-36. Consequently, a manufac¬ 
turer of a miniature Christmas tree 
light string should be able to be as¬ 
sured that the light string will meet 
many of the requirements of the stan¬ 
dard. including many of the perfor¬ 
mance tests in subpart B of the stan¬ 
dard, if appropriate component mate¬ 
rials are purchased. The Commission 
believes that certification for minia¬ 
ture Christmas tree lights could in 
part be based on certification of com¬ 
ponents by component suppliers. The 
component supplier would certify the 
components as meeting the applicable 
requirements of the standard after an 
inspection or test of each component 
or by performance of a reasonable 
testing program. 

The person issuing the certificate of 
performance for the assembled strings 
would rely on testing and inspection 
records from the component supplier 
as one of the basis for certification 
that the assembled string meets those 
requirements of the standard applica¬ 
ble to the certified components. 

For some requirements of the stan¬ 
dard manufacturers may not have any 
reasonable assurance that the require¬ 
ments can be met by design or materi¬ 
al choice. Instead, the ability to meet 
these requirements depends on the 
quality of workmanship or assembly 
practices. For these requirements the 
Commission believes that it will be 
necessary for the manufacturer to ac¬ 
tually test the completed product. 
This may be necessary in order to 
ensure compliance with the require¬ 
ments of the standard applicable to 
lampholders. As a result of the im¬ 


practicability of testing each product, 
conformance to the standard may be 
demonstrated by the use of a lot ac¬ 
ceptance sampling plan, where a lot to 
be inspected or tested is a quantity of 
production items manufactured during 
some specified time interval. The 
quantity of production in the lot or 
the interval of time of production used 
to define the lot is left as a choice of 
the manufacturer, or of the party re¬ 
sponsible for issuing the certificate. 
For example, the manufacturer might 
choose to inspect or test each day’s 
production of a given model, or each 
week’s; or each month's. As guidance 
to the manufacturer, if experience has 
demonstrated that the production 
items are not highly variable so that 
requirements can be met with ease, 
then defining a lot in terms of a large 
quantity of production is justified and 
will minimize testing costs. If the pro¬ 
duction items are variable and, at 
times may not conform to the require¬ 
ments, then smaller lot sizes are desir¬ 
able. By identifying products by lot, 
on the box, manufacturers may be 
able to ensure that the Commission 
will not be forced to take action 
against a larger quantity of product to 
protect the consumer against a hazard 
associated with a particular lot. 

The Commission staff is now draft¬ 
ing a proposed certification rule in¬ 
cluding a reasonable testing program. 
Although several months may be re¬ 
quired before this certification rule 
could be published as a proposal, the 
Commission recognizes that the con¬ 
tent of the Commission’s certification 
rule and the final form of the stan¬ 
dard are interrelated. The Commission 
does not intend to issue a final stan¬ 
dard before the certification rule is 
issued, so that the effects of the certi¬ 
fication rule and the standard on each 
other can be considered. 

Although the Commission does not 
intend to issue a certification regula¬ 
tion as part of the standard that is 
being proposed in this notice, the 
Commission believes that it would be 
helpful to solicit comments on issues 
related to this subject so that these 
comments can be considered in draft¬ 
ing a proposed certification regulation. 
The following questions are among 
those that will be considered in the 
process of issuing a certification regu¬ 
lation. 

1. Who should be required to certi¬ 
fy? To what extent should component 
manufacturers be required to certify 
their components? To what extent 
should manufacturers be allowed to 
rely upon the certification of compo¬ 
nent manufacturers? 

2. Concerning the requirement for a 
“reasonable” testing program: 

(a) Should the Commission specify a 
reasonable testing program? Should 
compliance with the program be man¬ 
datory on those who are required to 


issue certificates of compliance? Or 
should the program be issued as a 
guideline? 

(b) If the Commission does issue a 
document on reasonable testing, would 
it be sufficient to specify the levels of 
quality to be maintained and verified 
by a reasonable testing program? Or, 

(c) Should the Commission prescribe 
the specific steps required for sam¬ 
pling and testing? 

3. What would be the most appropri¬ 
ate and effective testing programs? Is 
design qualification testing sufficient 
to demonstrate compliance to the 
standard? Should production testing 
by means of inspection and testing of 
samples from production be a part of a 
reasonable testing program? 

4. Should manufacturers be required 
to retain the samples that are tested? 
If so, for how long? 

5. What records should be kept of 
the manufacturer’s testing programs, 
the tests performed, and the test re¬ 
sults? How long should such records 
be maintained? 

6. What are the expected cost or 
other economic effects of practices or 
procedures manufacturers are likely to 
demonstrate compliance to testing and 
certification requirements? 

In addressing these questions, corn- 
mentors should keep in mind the 
nature of the miniature Chirstmas 
tree light industry and the cost and ef¬ 
fects of any contemplated testing pro¬ 
gram. 

Comments that solely concern certi¬ 
fication issues will not be addressed in 
the preamble to any final consumer 
product safety standard for miniature 
Christmas tree lights that may be 
issued by the Commission. Rather, 
these comments will be considered by 
the Commission prior to proposing a 
certification regulation. The substan¬ 
tive comments that are received on 
that proposal will be addressed in the 
preamble to the final certification reg¬ 
ulation when it is issued. 

I. Extension of Time To Publish 
Final Rule 

Section 9(a)(2) of the CPSA (15 
U.S.C. 2058(a)(2)) requires the Com¬ 
mission to publish a notice of proposed 
rulemaking in the Federal Register 
and to provide interested persons with 
an opportunity to Darticipate in the 
rulemaking througn submission of 
written data, views, or agruments. In 
addition to these written comments, 
interested persons must also be given 
an opportunity for the oral presenta¬ 
tion of data, views, or arguments. 

Section 9(a)(1) of the CPSA provides 
that within 60 days after publication 
of a proposed rule, the Commission 
shall promulgate a final rule or with¬ 
draw the proposal. The Commission 
may extend the 60-day period for good 
cause and must publish its reasons for 
extension in the Federal Register. 
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The process of issuing a consumer 
product safety rule or withdrawing the 
applicable notice of proceeding re¬ 
quires the Commission to consider the 
substantive comments that are re¬ 
ceived on the proposal, decide if any 
changes to the proposed rule are re¬ 
quired. make the findings required by 
section 9 of the act, and prepare an ap¬ 
propriate Federal Register notice. In 
the case of the proposed standard for 
miniature Christmas tree lights the 
Commission intends to issue a certifi¬ 
cation rule under section 14(b) of the 
act along with a final standard. The 
certification rule must also be pro¬ 
posed for public comment, and the 
public comments must be considered, 
before the certification rule can be 
issued in final form. As a result of 
these factors the Commission does not 
believe that a final standard can be 
issued until March 15, 1979. Accord¬ 
ingly, the Commission hereby extends 
until March 15, 1979, the date on 
which it must either publish a con¬ 
sumer product safety rule addressing 
the risk of injury from fire and shock 
associated with minature Christmas 
tree lights or withdraw by rule the ap¬ 
plicable notice of proceeding. This 
period may be further extended for 
good cause shown. 

Conclusion and Proposal 

Having considered NCL's recom¬ 
mended safety standard for miniature 
Christmas tree lights and the support¬ 
ing material submitted therewith, to¬ 
gether with other relevant informa¬ 
tion, the Commission concludes that 
the recommended standard, changed 
as described above should be proposed 
as a consumer product safety stan¬ 
dard. 

Accordingly, pursuant to provisions 
of the Consumer Product Safety Act 
(7(f), 27(e). Pub. L. 92-573. 86 Stat. 
1215, 1227, 15 U.S.C. 2056(f), 2076(e)), 
the Commission proposes that title 16. 
chapter II of the Code of Federal Reg¬ 
ulations be amended by adding to sub¬ 
chapter B a new part 1208, as follows: 

PART 1208—STANDARD FOR MINIATURE 
CHRISTMAS TREE LIGHTS ANO SIMILAR MIN¬ 
IATURE DECORATIVE LIGHTS 

Subpart A—General Requirement* of the Standard 

Sec. 

1208.1 Purpose, scope, and application. 

1208.2 Effective date. 

1208.3 Definitions. 

1208.4 Abbreviations. 

1208.5 Materials. 

1208.6 Wiring and assembly requirements. 

1208.7 Component requirements. 

1208.8 Overcurrent protection. 

1208.9 Lamps and lampholders. 

1208.10 Packaging and labeling. 

Subpart B—Tact* Required by the Standard 

1208.13 Wire Insulation resistance test. 

1208.14 Wire insulation elongation and 
tensile strength tests. 

1208.15 Heat-shock test for wire Insulation. 


Sec. 

1208.16 Deformation test for wire insula¬ 
tion. 

1208.17 Cold-bend test for wire insulation. 

1208.18 Weathering test for wire insula¬ 
tion. 

1208.19 Dielectric tests for wire insulation. 

1208.20 Abrasion test for wire insulation. 

1208.21 Flammability test for wire Insula¬ 
tion. 

1208.22 Flexing test for wire. 

1208.23 Strain relief test for lampholders, 
fuseholders, and other bodies except 
plugs and connectors. 

1208.24 Secureness of lampholder contacts 
test. 

1208.25 Dielectric test for lampholder and 
lamp assembly. 

1208.26 Crush test for lampholders and 
fuseholders (other than types which are 
incorporated in plugs and connectors). 

1208.27 Flammability tests for class Z ap¬ 
plications (except wire). 

1208.28 Short circuit simulation test. 

1208.29 Cascade failure simulation test. 

1208.30 Temperature test for plugs, con¬ 
nectors, and fuseholders. 

1208.31 Receptacle insertion-withdrawal 
tests. 

1208.32 Plug and connector blade pull test. 

1208.33 Plug and connector blade push 
test. 

1208.34 Crush test for plugs and connec¬ 
tors. 

1208.35 Strain relief test for plug and con¬ 
nector connections. 

1208.36 Security of insulation test at plugs 
and connectors. 

1208.37 Decorative part downward burning 
rate test. 

1208.38 Heating test for lamps and lam¬ 
pholders. 

1208.39 Millivolts drop test for lam¬ 
pholders. 

1208.40 Maximum wattage test for lamps. 

1208.41 Conductive tenscl test. v. 

Subpart C—Recommendation* 

1208.50 General materials. 

1208.51 Conductive materials. 

1208.52 Plugs and connectors. 

1208.53 Recommended labeling. 

Authority: Sec. 2, 3, 7, 9, 14. 19. 27(e), 

Pub. L. 92-573, 86 Stat. 1207, 1208. 1212-17, 
1220, 1224, 1227 (15 U.S.C. 2051, 2052, 2056, 
2058, 2063, 2068, 2076(e).) 

Subport A—Ganaral Requirement* of the 
Standard 

§ 1208.1 Purpose, scope, and application 

(a) Purpose. The purpose of this sub¬ 
part A and subpart B, which together 
comprise the safety standard for min¬ 
iature Christmas tree lights and other 
similar miniature decorative lights, is 
to set forth requirements to address 
the hazards of electric shock and fire, 
which are associated with the use of 
miniature Christmas tree lights and 
similar miniature decorative lights, 
and which may cause injury or death. 

(b) Scope and application. (1) This 
part 1208 applies to all miniature 
Christmas tree lights as defined in 
§ 1208.3(1) that are produced or distrib¬ 
uted for sale to or for the personal 
use, consumption, or enjoyment of 
consumers in or around a permanent 
or temporary household or residence, 
a school, in recreation or otherwise. 


This part does not apply to miniature 
Christmas tree lights that are not cus¬ 
tomarily produced or distributed for 
sale to. use or consumption by, or en¬ 
joyment of a consumer. 

(2) Miniature Christmas tree lights 
manufactured after the effective date 
of this standard must meet the re¬ 
quirements of this standard if the 
miniature Christmas tree light is man¬ 
ufactured for sale, offered for sale, or 
distributed in commerce within the 
United States of if the miniature 
Christree tree light is imported into 
the United States. 

(3) For enforcement purposes the re¬ 
quirements of this part 1208 are based 
on the U.S. customary units for mea¬ 
surement, that are given in the part. 
However, for convenience, the metric 
(SI) equivalents are also given. 

§1208.2 Effective date. 

This part 1208 becomes effective as 
to products manufactured after De¬ 
cember 1, 1979. 

§ 1208.3 Definitions. 

For purposes of this part: 

(a) “Add-On connector” means a 
combination attachment plug and re¬ 
ceptacle device that may be attached 
to the electrical conductors of an ap¬ 
pliance (including a miniature Christ¬ 
mas tree light), designed to accept the 
electrical attachment plug(s) of other 
appliances (including a miniature 
Christmas tree light), without adding 
additional current to the wires of the 
appliance of which it is a part. An add¬ 
on connector is also known as a “cur¬ 
rent tap”. 

(b) “Attachment plug” means a 
device attached to electrical conduc¬ 
tors of an appliance (including a min¬ 
iature Christmas tree light), which, by 
insertion into a receptacle, establishes 
electrical connection between the ap¬ 
pliance and the receptacle conductors. 
See also the definition of add-on con¬ 
nector. 

(c) “Connector” means a receptacle 
device that may be a part of an appli¬ 
ance (including a miniature Christmas 
tree light) and is used for the connec¬ 
tion of an attachment plug. It may be 
integral with the plug, in which case it 
is an add-on connector; or it may be a 
pendant on the wires, in which case it 
is an end connector. 

(d) “Decorative part” means any at¬ 
tachment to a string that is not a part 
relied upon for enclosing or support¬ 
ing electrically live parts. 

(e) “End connector” means a recep¬ 
tacle device that is a pendant on the 
wires and may be used on an appliance 
including a miniature Christmas tree 
light) for the connection of an attach¬ 
ment plug. Also known as a “cord con¬ 
nector body.” 

(f) “Lamp base” means the part of 
an electric light bulb that supports the 
bulb envelope and separates the elec- 
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trical contacts that mate with a lam¬ 
pholder. The lamp base may or may 
not be a permanent part of the bulb 
envelope. 

(g) “Lampholder*’ means a socket for 
the insertion of an electric light bulb. 
A lampholder is attached to the wires 
of a string. 

<h) “Lay” means the distance be¬ 
tween the points in which the wire or 
wire conductor strands complete one 
cycle of twist.. 

(i) “Miniature Christmas tree light 
or similar miniature decorative light” 
means a lighting unit intended for use 
with Christmas trees or other decora¬ 
tive applications, which: (1) has lamps 
or lampholders electrically connected 
by wires in series or in combinations of 
series paths. (2) is equipped with or in¬ 
tended to be used with lamps that dis¬ 
sipate 4 watts of power or less per 
lamp when the product is connected to 
a 120 volt rms source, and (3) is in¬ 
tended to be supplied electric power 
from a nominal 120 volt receptacle. 
Strings of lamps or lampholders which 
are sold as part of rigid decorations, 
such as wreaths or frames, are includ¬ 
ed with—this definition. In addition, a 
lighting unit meeting these require¬ 
ments would be within the definition 
even it contains additional electrical 
elements other than lamps, such as 
switches, or an additional lamp or 
lamps with dissipate more than 4 
watts of power. 

(j) “Overcurrent Protective Device” 
means a component such as a fuse or 
circuit protector that opens a circuit 
when the current becomes excessive. 

(k) “Parallel Cord” means distinct 
wire conductors, with insulation be¬ 
tween conductors, formed together in 
a single un-twisted cable. 

(l) “Plug” See the definition of At¬ 
tachment Plug. 

(m) “Pole” means each of two parts 
of an electrical circuit at which oppo¬ 
site electrical forces are manifested. 

(n) “Receptacle” means a contact 
device for connection of an attach¬ 
ment plug. 

(o) “Series Circuit” means the con¬ 
nection of two or more lamps or lam¬ 
pholders in sequence in which one 
lamp or lampholder is electrically 
joined to the next such that all the 
circuit current will flow through each 
lamp and return to the source, and re¬ 
moval of any lamp would open the cir¬ 
cuit and interrupt the current. 

(p) “Shunt” means a device within a 
lamp which is intended to become op¬ 
erative upon failure of the filament. It 
provides a secondary current path and 
allows the string to continue to oper¬ 
ate. 

(q) “Socket”—See the definition of 
Lampholder. 

(r) “String” means lampholders in¬ 
terconnected with wires terminating in 
an attachment plug or an add-on con¬ 
nector. The string may include other 


electrical components and/or decora¬ 
tive parts. 

(s) “Wire” means a flexible, insulat¬ 
ed electrical conductor. 

(t) The definitions in Section 3 of 
the Consumer Product Safety Act (15 
U.S.C. 2052) apply to this Part 1208. 

§ 1208.4 Abbreviations. 

The following is a list of some abbre¬ 
viations used in this part. 

A WO=American Wire Gauge 
°C=Degree Celsius 
D F=Degree Fahrenheit 
ft=Foot 
in=Inch 

lbf=Pound Force 
m=Meter 
mm - Millimeter 
N=Newton 

rms=Root Mean Square 
§1208.5 Materials. 

(a) Electrically Irisulating Materials . 
This subsection provides requirements 
for insulating materials. Other re¬ 
quirements for these materials are 
found in §§ 1208.7 and 1208.9. In this 
subsection, insulating materials are di¬ 
vided into three categories related to 
the functions of the insulating materi¬ 
als. The following is a description of 
the three categories and requirements 
for insulating materials which com¬ 
prise each category. 

(1) Class X—Class X materials do 
not directly contact, enclose, or sup¬ 
port electrically live parts. Class X ma¬ 
terials are used as shades, diffusers, re¬ 
flectors, simulated needles and leaves, 
and supporting or decorative frames. 
Materials used for Class X purposes 
shall pass the Decorative Part Down¬ 
ward Burning Rate Test (1208.37), the 
Cascade Failure Simulation Test 
(1208.29), and the Short Circuit Simu¬ 
lation Test (1208.28) of Subpart B of 
this part. 

(2) Class Y—Class Y materials con¬ 
tact or are relied upon to enclose or 
support electrically live parts whose 
steady current flow under normal op¬ 
erating conditions is limited by an 
overcurrent protective device rated at 
no more than 300 milliamperes. Class 
Y materials may include materials 
used as lamp bases, lampholders and 
certain shades and diffusers that are 
integrally molded as part of the lamp 
bases. Materials used for Class Y pur¬ 
poses shall pass the Decorative Part 
Downward Burning Rate Test 
(1208.37), the Cascade Failure Simula¬ 
tion Test (1208.29), the Short Circuit 
simulation Test (1208.28) and the 
Heating Test for Lamps and Lam¬ 
pholders (1208.38) of Subpart B of this 
part. 

(3) Class Z—Class Z materials con¬ 
tact or are relied upon to enclose or 
support electrically live parts whose 
steady current flow under normal op¬ 
erating conditions is either not limited 
by an overcurrent protective device or 


is limited by an overcurrent protective 
device rated at more than 300 milliam¬ 
peres. In addition. Class Z covers all 
materials, regardless of overcurrent 
protection, w T hen used as insulation for 
wire, plugs, fuseholders and connec¬ 
tors. It also covers materials used for 
lampholders, lamp bases and other as¬ 
semblies that are not Class X or Class 
Y applications. Materials used for 
Class Z purposes shall pass the appro¬ 
priate component flammability tests 
(1208.21; 1208.27), the Cascade Failure 
Simulation Test, (1208.29) the Short 
Circuit Simulation Test (1208.28) and 
the Heating Test for Lamps and Lam¬ 
pholders (1208.38) of Subpart B of this 
part. 

(b) Conductive Materials. (1) Electri¬ 
cally live parts, except for lamps, wire, 
and screwshell holders for lamps, 
fuses and other parts, shall be copper 
or an alloy that contains at least 60 
percent copper by weight. For screw- 
shell holders for lamps, fuses, and 
other parts, the materials shall be 
copper or an alloy that contains at 
least 80 percent copper by weight. 

(2) Metallized tinsel and other con¬ 
ductive flexible strips and threads, 
0.25 in (6.3 mm) and longer, and locat¬ 
ed within 1 in (25.4 mm) of a lam¬ 
pholder, fuseholder, plug or connector, 
shall pass the Conductive Tinsel Test 
of Subpart B (1208.41). 

§ 1208.6 Wiring and assembly require¬ 
ments. 

(a) Wire conductors shall terminate 
in permanent electrical connections; 
that is, wire conductors shall not be 
used to routinely make and break elec¬ 
trical circuits. For lampholders with 
lamps removable by consumers, this 
means that wire conductors shall ter¬ 
minate at stationary plates, bars, or 
other connectors within lampholders 
which serve as the electrical contacts 
for making and breaking the electrical 
circuit whem lamps are inserted and 
removed from lampholders. 

(b) The wire connecting two compo¬ 
nents shall be continuous and free of 
splices or taps. 

(c) Wire within components shall be 
secured so that the conductor is not 
exposed and will not become exposed 
when tension is applied to the wire as 
described in the performance tests for 
components: Strain Relief Test for 
Plug and Connector Connections 
(1208.35), and Strain Relief Test for 
Lampholders, Fuseholders, and Other 
Bodies Except Plugs and Connectors 
(1208.23) of Subpart B of this part. 

(d) The maximum non-transient cur¬ 
rent flow shall not exceed the value 
indicated in Table A for the corre¬ 
sponding wire size. 

Table A .— Wire current ratings 

Wire si ze, In American Wire 

Gauge (AWG): 

18 19 20 21 22 23 24 

Current, In amperes: 

7 5 3 2.5 1.5 1.3 1.0 
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(e) A string having any wire conduc¬ 
tors of cross-sectional area less than 
No. 20 AWG shall be provided with 
overcurrent protection so that there 
are two protective devices, one for 
each pole, located in the circuit be¬ 
tween the attachment plug or add-on 
connector and the points where the 
conductor becomes smaller in size 
than No. 20 AWG. The rating of the 
devices shall not exceed 3 amperes. 
See also § 1208.8 for additional over- 
current protection requirements. 

(f) Each miniature Christmas tree 
light set shall have an attachment 
plug or an add-on connector for con¬ 
nection to the power supply source. 

(g) Wire that is not parallel cord, 
and has a conductor cross-sectional 
area less than that of No. 20 AWG 
wire, shall have two or more wires 
twisted together longitudinally except 
between components, such as lam¬ 
pholders, mounted on a frame. The 
maximum length of the lay of the lon¬ 
gitudinally twisted wires shall be not 
more than 10 times the sum of the 
outside diameters of the wires which 
are twisted together. 

(h) Except tohere otherwise speci¬ 
fied, uninsulated live parts of opposite 
polarity shall be separated as specified 


herein. Also uninsulated live parts 
shall be separated from dead metal 
parts which are likely to be exposed to 
contact by persons as specified herein. 
The parts shall be separated by a 
space through air, and over surface of 
not less than 0.047 inch (1.19 mm). For 
purposes of this measurement, an un¬ 
exposed dead metal part interposed 
between live parts of opposite polarity 
or between a live part and exposed 
dead metal is considered to reduce the 
spacing by an amount equal to the di¬ 
mension of the unexposed metal part 
in the direction of the measurement. 

(i) All electrically live parts (except 
for live parts of plug blades for power 
supply connection) shall be insulated 
or otherwise enclosed so that they 
cannot be contacted by the probe in 
figure 1. 

§ 1208.7 Component Requirements. 

This section sets forth the design 
and performance requirements for 
components of miniature Christmas 
tree lights. 

(a) Wire . Wire shall conform to the 
specifications in table B. 

(1) Wire conductors shall consist of 
individual copper conductor strands. 

Table B.— Wire specifications 


The wire conductor shall meet the 
maximum breaking strength require¬ 
ments as indicated in table B. 

(2) The cross-sectional area of wire 
conductor shall not be less than 391 
circular mils (0.198 square mm) and 
shall be one of the AWG numbers in 
table B. The allowable area tolerance 
is minus 3 percent. If the minus toler¬ 
ance is exceeded, the wire will be con¬ 
sidered to be the next higher AWG 
number. The AWG number signifies 
the total circular mil area, which is 
the sum of the circular mil areas of 
the individual conductor strands. 

(3) Wire insulation shall be com¬ 
posed of polyvinyl chloride or a copo¬ 
lymer of vinyl chloride and vinyl ace¬ 
tate, with a minimum average insula¬ 
tion thickness and a minimum insula¬ 
tion thickness at any point of the wire, 
as indicated in table B. 

(4) The distance between distinct 
conductors of parallel cord shall be at 
least 1.5 times the required minimum 
average thickness for the insulation 
gi\en in table B. 

(5) The thickness of insulation for 
co iductors of a parallel cord shall be a 
minimum of 0.013 in. (0.33 mm) after 
the distinct conductors have been in¬ 
tentionally tom apart in either direc¬ 
tion to separate the conductors. 


AWO size of conductor 

Cross sectional area 

Maximum breaking strength 
(a) 

Minimum average insulation 
thickness (b) 

Minimum Insulation thickness 
at any point 


Circular mils 

Square 

millimeters 

Pound-force 

N 

Inches Millimeters 

Inches Millimeters 

18.... 

__ 1,620 

0.823 

49.1 

218.0 

0.023 

0.58 

0.021 

0.53 

19__ 

_ 1,290 

.653 

39.0 

174.0 

.023 

.58 

.021 

.53 

20.... 

_ 1.020 

.518 

31.0 

138.0 

.023 

.58 

.021 

.53 


. 812 

.410 

24.6 

109.0 

.023 

.58 

.021 

.53 

22 

640 

.326 

19.4 

86.3 

.C20 

.51 

.018 

.46 

23.... 

511 

.258 

15.4 

68.5 

.020 

.51 

.018 

.46 

24..... 

. 404 

.205 

12.7 

56.5 

.020 

.51 

.018 

.46 


(a) Based on a maximum pul) rate of 12 in (305 mm) per minute with the conductor insulation removed. 

(b) Average Insulation thickness is the average of maximum and minimum thickness measured at each of five separate locations along the wire. 


(6) Wire shall pass each of the fol¬ 
lowing tests in table C: 


Table C.—Tests for wire 


Test 

Paragraph 

Insulation resistance. 

. 1208.13 

Elongation and tensile strength ... 
Heat shock........._................ 

. 1208 14 

___ 1208.15 

Deformation... 

Cold-bend. . 

Weathering. 

.... 1208.16 

_ 1208.17 

. 1208.18 

Dielectric. .. 

........ 1208.19 

Abrasion.... 

Flammability .......... 

_ 1208.20 

.. 1208.21 


.. 1208.22 


(b) Plugs and connectors . (1) Attach¬ 
ment plugs and add-on connectors 
shall have their blades located parallel 
to one another spaced 0.500±0.005 
inch (12.7±0.13 mm) on centers, and 
extending out from the face of the 
plug or connector at least 0.625 inch 
(15.88 mm) and no more than 0.718 
inch (18.24 mm). The blade width 
shall be 0.250±0.010 inch (6.35±0.25 
mm). Except as required in 
1208.7(b)(2), the thickness of a blade 
shall be 0.060±0.005 inch (1.524±0.127 
mm). 

(2) Plugs and connectors with folded 
blades shall meet these additional re¬ 


quirements. Except for that portion of 
a blade within 0.25 inch (6.25 mm) of 
the face, the thickness of the blade 
shall be 0.060±0.005 inch (1.524±0.127 
mm). Within 0.25 inch (6.35 mm) of 
the face the thickness of the blade 
shall not be greater than 0.065 inch 
(1.65 mm). In an attachment plug or 
add-on connector having spring-blades, 
in which only one end of each folded- 
over blades is secured, the metal stock 
shall be 0.028-0.032 inch (0.711- 
0.013mm) thick. In an attachment 
plug or an add-on connector having 
spring type folded-over blades in 
which both ends of each blade are se- 
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cured, the thickness of the metal stock 
shall not be less than 0.020 inch (0.508 
mm). 

(3) The face of attachment plugs 
and add-on connectors in which the 
blades project shall be in a plane per¬ 
pendicular to the major axis of the 
blades. The face shall be a minimum 
of 0.50 inch (12.7 mm) by 0.875 inch 
(22.2 mm), with the blades centered 
and with a maximum radius of 0.22 
inch (5.56 mm) at the comers. The 
0.875 inch (22.2 mm) minimum dimen¬ 
sion shall be perpendicular to the 
width of the blades. The blades shall 
be located in the middle of the face 
with maximum off-center distance of 
0.0625 inch (1.59 mm) in any direction. 

(4) The parallel slots in the recepta¬ 
cle faces of add-on connectors and end 
connectors shall be spaced 0.500±0.005 
inch (12.70±0.13 mm) on centers. Slots 
shall be a minimum of 0.075 inch (1.90 
mm), a maximum of 0.095 inch (2.41 
mm) in width, and a minimum of 0.265 
inch (6.73 mm) and a maximum of 
0.285 inch (7.24 mm) in length. The 
distance across a receptacle face (for 
example, the diameter of a round face, 
or distance between opposite sides of a 
hexagonal face) of an add-on connec¬ 
tor and an end connector shall be a 
minimum of 0.875 inch (22.22 mm). 
The receptacle slots shall be located in 
the middle of the face with a maxi¬ 
mum off-center distance of 0.0625 inch 
(1.59 mm) in any direction. 

(5) With the exception of phenolic 
or urea polymeric materials, electrical¬ 
ly insulating materials shall be flame 
retardant as determined by the Flam¬ 
mability Tests for Class Z Applications 
of subpart B (1208.27). Pliable, 
molded, natural, or synthetic rubber, a 
combination thereof, the polymeric 
materials noted above, a polymer of 
vinyl chloride or a copolymer of vinyl 
chloride and vinyl acetate, shall be 
used for the insulating body of attach¬ 
ment plugs and connectors. 

(6) Plugs and connectors shall be ca¬ 
pable of withstanding a compressive 
load of 75 ibf (333.7 N) applied at right 
angles to the major axis of the plug 
blades or connector receptable cav¬ 
ities, as described in the Crush Test 
for Plugs and Connectors of subpart B 

(1208.34) . 

(7) Strings shall be capable of with¬ 
standing a pull on the wires leading to 
a plug or connector without detach¬ 
ment of the wire, exposure of live 
parts so that they can be contacted by 
the probe in figure 1, or cutting 
through wire insulation, as indicated 
by the Strain Relief Test for Plug and 
Connector Connections of subpart B 

(1208.35) . 

(8) Insulation on wires to plugs and 
connectors shall be prevented from 
slipping away from the plug or connec¬ 
tor and exposing bare wire as deter¬ 
mined by the Security of Insulation 
Test at Plugs and Connectors of sub¬ 
part B (1208.36). 


(9) Plug or add-on connectors shall 
enclose electrically energized parts, 
preventing them from being contacted 
by the probe depicted by figure 1 
when sujected to blade push forces of 
the Plug and Connector Blade Push 
Test of subpart B (1208.33). 

(10) Each blade of a plug or add-on 
connector, and the parallel blades 
tested together, shall be capable of 
withstanding a tensile force as deter¬ 
mined by the Plug and Connector 
Blade Pull Test of subpart B (1208.32). 

(11) Live parts within receptacle 
openings of add-on and end connectors 
shall not be capable of being contacted 
by the probe shown in figure 1. 

(12) All wire terminations and other 
live parts of plugs and connectors 
shall be completely enclosed, except 
for receptacle openings on add-on and 
end connectors and blades projecting 
from plugs and add-on connectors. 
There shall be no dependence upon 
the use of separable covers or discs 
and parts which perform no function 
other than to provide strain relief. For 
purposes of this requirement separa¬ 
ble covers and discs are those held in 
place by only friction without any 
positive detents, latches, screws, or 
fasteners. 

(13) Receptacles shall enable a 
mating attachment plug or add-on 
connector to seat properly without ex¬ 
posing the blades between the plane of 
the face in which the blades project 
and the plane of the rim of the recep¬ 
tacle face as determined by the Recep¬ 
tacle Insertion-Withdrawal Tests in 
subpart B (1208.31). 

(14) Plugs and connectors shall not 
have a temperature rise that exceeds 
54° F (30* C), measured as described in 
the Temperature Test for Plugs. Con¬ 
nectors and Fuseholders of subpart B 
(1203.30). 

(15) Plugs and connectors shall be 
capable of passing each of the follow¬ 
ing tests in table D: 

Table D.— Plug and connector tests 


Test Paragraph 


Plug and connector blade pull test__ 1208.32 

Plug and connector blade push test. . 1208.33 

Receptacle Insert Ion-withdrawal test. 1208.31 

Strain relief test for plug and connector 

connections. 1208.35 

Security of insulation test at plugs and 

connectors.1208.36 

Crush test for plugs and connectors... 1208.34 

Temperature test for plugs, connectors. 

and fuseholders. 1208.30 

Flammability testa for class Z applications 
(except wire).... 1208.27 


§ 1208.8 Overcurrent protection. 

(a) In addition to the overcurrent 
protection requirement in § 1208.6(e), 
lamps shall be protected by overcur¬ 
rent protective devices that prevent ig¬ 
nition under short circuit conditions 


with one or more lamps in the shorted 
circuit as determined by the Short Cir¬ 
cuit Simulation Test of subpart B 
(1208.28). The shorted circuit may be 
between electrically live parts of oppo¬ 
site polarity or between electrically 
live parts and ground. In figure 2, 
overcurrent protective device pair A, 
A' serves the entire string; overcurrent 
protective device pair B, B' serves the 
group of lamp series circuits; and each 
overcurrent protective device pair C, 
C' serves an individual lamp series cir¬ 
cuit. 

(b) Overcurrent protective devices 
shall be rated at Vz of the current that 
causes the protective device to open 
within 2 minutes when operated at 
room temperature. 

(c) If replaceable fuses are used 
there shall be no electrically live parts 
of the fuse or holder that can be con¬ 
tacted by the probe in figure 1 during 
removal and replacement of the fuse. 

(d) Insulation materials used for en¬ 
closures or holders of overcurrent pro¬ 
tection devices must comply with the 
requirements for class Z materials at 
§ 1208.5(a)3. 

(e) Holders for replaceable fuses 
shall not accommodate the bases of 
non-fuse lamps used in the string. 

(f) If fuses of the string are replace¬ 
able, at least one spare fuse, of the 
original fuse type, shall be provided 
with the product. 

(g) Overcurrent protective devices 
are subject to the following tests in 
table E: 

Table E .—Tests for overcurrent protection 


device holders 


Test Paragrapt 

Temperature test for plugs, connectors, 
and fuseholders. 

1208.30 

Flammability test for class Z applications 
(except wire).. 

1208.27 

Strain relief test for lampholders, fuse- 
holders, and other bodies (except plugs 
and connectors)...... 

1208.23 

Crush test for lampholders and fuse- 
holders (other than types which are In¬ 
corporated In plugs and connectors). 

1208.26 


§ 1208.9 Lamps and Lampholders. 

(a) Lampholders shall provide a 
spacing of not less than 0.030 inch 
(0.76 mm) through air and over sur¬ 
faces between electrically live parts 
and dead metal parts. Electrically live 
parts of a lampholder shall be recessed 
at least 0.20 inch (5.08mm) from the 
lamp entry end of the lampholder. 

(b) Lampholders shall have no con¬ 
ductive parts, live and dead (nonener- 
gized), that can be contacted by the 
probe shown in Figure 1, before, 
during, or after the insertion of a lamp 
for which the lampholder is intended 
with the lamp and lamp contacts in 
any position permitted by the design. 

(c) Lampholders and lamps shall 
withstand a dielectric breakdown be- 
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tween the electrically live parts and 
the outer surfaces of the assembly In 
accordance with the Dielectric Test 
for Lampholder and Lamp Assembly 
of Subpart B (1208.25). 

(d) Lampholders, without lamps, 
shall not crack or expose electrically 
live parts when subjected to crush 
forces in accordance with the Crush 
Test for Lampholders and Fuseholders 
(Other Than Types Which Are Incor¬ 
porated in Plugs and Connectors) of 
Subpart B (1208.26). 

(e) Lampholders contacts shall be af¬ 
fixed within the lampholders in a way 
that will not permit displacement in 
accordance with the Secureness of 
Lampholder Contacts Test of Subpart 
B (1208.24). 

(f) Wires within the lampholder 
shall be affixed so that when forces 
are exerted on the wires, there will be 
no exposure of electrically energized 
parts as specified by the Strain Relief 
Test for Lampholders, Fuseholders 
and Other Bodies Except Plugs and 
Connectors of Subpart B (1208.23). 

(g) Miniature Christmas tree lights 
and decorations shall have lamps with 
only one operating voltage, unless the 
lamps are fuse lamps. 

(h) Lamps that have shunts shall 
not be used in series circuits having 
fewer than 10 lamps or lampholders. 

(i) Miniature Christmas tree lights 
and decorations shall have insulating 
materials, in accordance with 
§ 1208.5(a). All materials are subject to 
the Decorative Part Downward Burn¬ 
ing Rate Test of Sdbpart B (1208.37). 

(j) The insulating body of a lamp 
and lampholder shall withstand ther¬ 
mal conditioning at a temperature no 
lower than 248° F (120° C) for no less 
than 2 hours with no softening or 
melting of the material that exposes 
electrically live parts in accordance 
with the Heating Test for Lamps and 
Lampholders of Subpart B (1208.38). 

(k) The millivolts drop between the 
terminals of a lampholder shall not 
exceed 200 millivolts in accordance 
with the Millivolts Drop Test for Lam¬ 
pholders of Subpart B (1208.39). 

(l) A lamp shall not be able to dissi¬ 
pate a wattage equal to 2.5 times the 
area of the outside glass bulb surface 
above the base in square centimeters 
or 1.25 times the minimum diameter 
of the lamp (the outside surface of the 
bulb) in the location of the filament in 
millimeters, whichever value is less, 
for more than 2 minutes in accordance 
with the Maximum Wattage Test for 
Lamps of Subpart B (1208.40). 

(m) Lamps and lampholders shall be 
capable of passing each of the follow¬ 
ing tests in Table F: 

Table F.— Lamps and lampholders tests 


Test Paragraph 


Cascade failure simulation test™_ 1208.29 

Short circuit simulation test___ 1208.28 


Table F.— Lamps and lampholders tests— 
Continued 


Test Paragraph 


Heating test for lamps and lampholders. 1208.38 

Millivolts drop test lor lampholders... 1208.39 

Strain relief test for lampholders, fuse- 
holders and other bodies except plugs 

and connectors. 1208.23 

Secureness of lampholder contacts test. 1208.24 

Crush test for lampholders and fuse- 
holders <other than types which are in¬ 
corporated in plugs and connectors). 1208.26 

Dielectric test for lampholder and lamp 


assembly.... 1208.25 

Maximum wattage test for lamps... 1208.40 


Flammability tests for class Z applications 

(except wtre> ... 1208.27 

Decorative part downward burlng rate test 1208.37 


§1208.10 Required Packaging and Label¬ 
ing. 

(a) Scope. Miniature Christmas tree 
lights and similar miniature decorative 
lights shall meet the packaging and la¬ 
beling requirements of this section. All 
cautionary statements required by this 
section to appear on any package or 
tag, shall be prominent and shall be 
conspicuous and legible and in con¬ 
trast by typography, layout, or color 
with other prin ted m atter. CPSC regu¬ 
lations at 16 CFR 1500.121 provide 
type size, placement, and other re¬ 
quirements for cautionary labeling 
under the Federal Hazardous Sub¬ 
stances Act (FHSA) (15 U.S.C. 1261). 
Those regulations indicate how label¬ 
ing can meet the requirements of the 
FHSA that labeling appear prominent¬ 
ly and conspicuously on the label of a 
hazardous substance. The Commission 
suggests that the FHSA regulations at 
16 CFR 1500.121 be used as guidelines 
as to whether labeling required in this 
standard is prominent, conspicuous 
and legible. 

(b) Labeling on Light String and 
Package. Miniature Christmas tree 
lights shall have the following infor¬ 
mation on a label located between the 
plug and the first lampholder and per¬ 
manently affixed to the light string: 
(16 CFR 1500.121(f) may be referred 
to for determining placement and con¬ 
spicuousness for these statements). 

(1) On one side of the permanently 
affixed label the following informa¬ 
tion must appear: 

(i) The signal word “Caution or 
Warning”; 

(ii) The following statement of 
hazard: “To avoid fire or shock haz¬ 
ards”; 

(iii) The additional cautionary infor¬ 
mation 

“Do not use on trees with metal or 
metallic needles, leaves or branch cov¬ 
ering.” 

”Do not use staples or sharp-edge 
fasteners which can damage insula¬ 
tion.” 

“use only decorations over lamps if 
provided with light set.” 

(iv) Complete name and mailing ad¬ 
dress of the domestic manufacturer, 


domestic importer, distributor, or pri¬ 
vate brand seller; 

(v) The manufacturers identification 
number (may be in code), indicating 
the style number or name, the lot 
number, and the year of manufacture; 

(vi) The following statement or parts 
thereof, as applicable: “Use the follow¬ 
ing chart to safely replace bulbs and/ 
or fuses: 

Lamp:-volts. 

Fuse (when fuseholder can accommodate 

glass tube cartridge type fuse): - 

amps,-min. volts. 

Fuse (when fuseholder designed to accom¬ 
modate fuse other than glass tube car¬ 
tridge type): replacement model number 
or equivalent. 

(2) The labeling which is required by 
paragraph (b)(1) of this section shall 
also appear together prominently and 
conspicuously on the display panel of 
the package in which miniature 
Christmas tree lights and similar min¬ 
iature decorative lights are displayed 
for sale to the public. 

(c) Labeling for Spare Bulb. The fol¬ 
lowing information shall appear on an 
envelope containing any spare bulb 
that is provided with the miniature 
Christmas tree light or similar minia¬ 
ture decorative light: 

(1) The voltage of the bulbs; 

(2) The manufacturer’s identifica¬ 
tion number (may be in code). 

Subporf B—T#*t* 

Note.— Unless specified elsewhere in this 
subpart, tests are to be conducted at ambi¬ 
ent air temperatures within the range 66’F 
(18.90 to 84 F (28.90 inclusive. 

§ 1208.13 Wire Insulation Resistance. 

The conductor length of the test 
specimen shall be a maximum of 5,000 
ft (1.524 m). The test voltage shall be 
between 200 and 1,000 volts direct cur¬ 
rent inclusive. The measurement shall 
be made after 1 minute at the test 
voltage. Measured in room tempera¬ 
ture tap water, when the specimen has 
been immersed for a minimum of six 
hours, the insulation resistance shall 
be at least 2.5 (1000)/L megohms, 
where L is the conductor length of the 
test specimen In feet, or 2.5 (304.8)/L 
megohms, where L is the length of the 
test specimen In meters. 

§ 1208.14 Wire Insulation Elongation and 
Tensile Strength. 

(a) For purposes of this test, a speci¬ 
men consists of not less than a 6 inch 
(152 mm) length of complete tube 
formed by the insulation, except that 
in the case of parallel cords the speci¬ 
men is the unseparated multiple tubt 
In order to prepare the specimen 
remove individual strands of the con 
ductor from the insulation without 
damaging the insulation specimen. 

(b) For purposes of this test, an aged 
sample is one which has been placed 
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in a circulating-air oven, suspended 
vertically so that it does not touch the 
oven sides or other specimens, and 
maintained at an oven temperature 
not less than 212*F (100*0 for 168 
hours. 

(c) After aging some of the samples, 
remove them from the oven and keep 
them at a room temperature of 
75.2±14.4’F (24.0±8.0° C) for at least 
16 and not more than 96 hours. The 
unaged samples must be kept at this 
room temperature for at least 30 min¬ 
utes. 

(d) Use an apparatus that indicates 
the actual maximum load at which a 
specimen breaks. If an apparatus with 
a spring balance is used, be certain 
that recoil of the spring is prevented. 

(e) Clamp each specimen in position 
with two gauge marks, 2 in (51 mm) 
apart, located outside of and between 
the grips. Adjust the movable grip to 
make the specimen taut, but not under 
tension. Then adjust the grip so that 
it moves at a speed of at least 20 
inches (510 mm) per minute. In as 
must as the width of a mark increases 
when a specimen is stretched, make 
the measurement of elongation with 
reference to the center of each guage 
mark; that is, a point halfway between 
the edges of each mark. Allow the ap¬ 
paratus to separate the grips until the 
specimen breaks. Note the distance be¬ 
tween the gauge marks at the time of 
the break. For an unaged specimen to 
pass the test, the elongation must be a 
minimum of 4 inches (102 mm) (200 
per cent), and the minimum tensile 
strength of the wire insulation must 
be 1600 lbf/in (11.03 magepascals). For 
an aged specimen to pass the test, the 
minimum elongation of the wire insu¬ 
lation must be 50 percent of the result 
obtained with the unaged specimens, 
and the minimum acceptable tensile 
strength must be 85 percent of the 
result obtained with unaged speci¬ 
mens. 

(f) For purposes of this test, elonga¬ 
tion is the increase in distance be¬ 
tween the guage marks, and tensile 
strength is the measured load which 
ruptures the specimen divided by the 
cross sectional area of the unaged 
specimen. 

§ 1208.15 Heat-Shock Test for Wire Insu¬ 
lation. 

(a) Each specimen of wire is to be 
wound tightly for six complete turns 
around a mandrel having a diameter 
of 0.094 in (2.4 mm). Successive turns 
are to be in contact with one another, 
and both ends of the specimen are to 
be securely held in place by friction 
tape. 

(b) Each mandrel with wire attached 
shall be subjected to a temperature of 
not less than 250*F (121°C) in a circu¬ 
lation air-oven for one hour. The wire 
insulation shall be inspected for cracks 
while the wire is on the mandrel when 
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it is removed from the oven. The. wire 
insulation must not show any cracks 
on the surface as determined by the 
use of 0.002 inch (0.051 mm) guage. If 
the guage enters the plane of the sur¬ 
face when inserted into cracks located 
on the wire, the wire does not pass. 

§ 1208.16 Deformation Test for Wire Insu¬ 
lation. 

For purposes of test, the insulation 
thickness of an insulated conductor is 
the average diameter over the insula¬ 
tion minus the diameter of the con¬ 
ductor, with the difference divided by 
two. The average diameter is the aver¬ 
age of maximum and minimum diame¬ 
ters measured at each of five separate 
locations along the wire. On a 1 inch 
(25.4 mm) or longer length of insulat¬ 
ed conductor, measure the insulation 
thickness with a loading mechanism 
consisting of a dead-weight dial mi¬ 
crometer with a presser foot 0.375 inch 
(9.52 mm) in diameter that exerts a 
force of at least 0.1808 lbf (0.805 N) on 
the specimen. Following this, place the 
test specimen and the loading mecha¬ 
nism sd that they are not in contact 
with each other in a circulating-air 
oven, maintained at a temperature not 
less than 250°F (121°C). After one 
hour, the micrometer is to be placed 
on the specimen with the force exert¬ 
ed by the micrometer plus additional 
force to equal a total of 0.552 lbf (2.46 
N) for wire with conductors smaller in 
size than No. 20 AWG, and 0.882 lbf 
(3.93 N) for wire conductors No. 20 
AWG and larger in size. After one 
hour at this force, and while in the 
oven, measure the insulation thick¬ 
ness. To pass the test the insulation 
thickness under the force must not be 
less than 50 percent of the initial mea¬ 
surement. 

1208.17 Cold-Bend Test for Wire Insula¬ 
tion. 

Subject a wire specimen and a 0.25 
inch (6.35 mm) diameter mandrel to a 
temperature of —31*F (—34.9’C) for 
one hour. While maintaining the wire 
specimen and mandrel at that tem¬ 
perature. wind the wire tightly for six 
complete turns around the mandrel, at 
the rate of about 3 seconds per turn 
(18 ± 3 seconds for six turns). Succes¬ 
sive turns are to touch one another. 
Maintain the wire tightly wrapped 
around the mandrel. To pass the test, 
wire insulation must show no cracks 
when inspected with the wire on the 
mandrel as determined by the use of a 
0.002 inch (0.051 mm) guage. If the 
gauge enters the plane of the surface 
when inserted into cracks located on 
the wire, the wire does not pass. 

§ 1208.18 Weathering Test for Wire Insu¬ 
lation. 

(a) To pass this test, wire insulation 
that has been subjected to simulated 
outdoor weathering shall exhibit ten¬ 


sile strength and ultimate elongation 
not less than 80 percent of those of 
unweathered specimens. For this test, 
outdoor weathering shall be simulated 
by exposure of wire to a source of ul¬ 
traviolet light and water spray in an 
artificial weathering apparatus as de¬ 
scribed in the following paragraph. 

(b) The weathering test equipment 
shall be xenon are (water-cooled) 
Weather-Ometer employing a lamp 
rated at 6500 watts and automatic 
light monitoring and control systems. 
Borosilicate inner and outer filters 
shall be used. The wire specimens 
shall be mounted vertically on the 
inside of the specimen drum. The 
specimen drum is to rotate at one rev¬ 
olution per minute. The specimens 
shall be exposed to a radiant flux of 
323 microwatts per square inch (50 
microwatts per square centimeter or 
12 calories per second per square centi¬ 
meter) while monitoring at a wave 
length of 3400 angstroms (340 nano¬ 
meters). A continous water spray cycle 
of 3 minutes on followed by 17 min¬ 
utes off shall be used throughout the 
test. The temperature within the ap¬ 
paratus while in operation but with 
the spray off shall be 145.±9.0 C F 
(63.0±5.0° C). The specimens are to be 
retained in the Weather-Ometer for a 
period of 1253 hours. 

(c) After 1253 hours have elapsed, 
cool the samples to room temperature 
and then remove them from the appa¬ 
ratus. Remove the conductors from 
the insulation, and then test the insu¬ 
lation for tensile strength and elonga¬ 
tion as directed in the test by that 
name. 

§ 1208.19 Dielectric Tests for Wire Insula¬ 
tion. 

(a) The insulation on wire must 
withstand without breakdown for a 
period of 1 minute the application of a 
60 hertz sinusoidal potential of 1250 
volts rms between the conductor and 
conductive foil tightly wrapped over 
the wire (except not wrapped over the 
ends of the wire). 

(b) The insulation on the individual 
conductors which are joined together 
to form an integral multiconductor 
cords must withstand for one minute 
without breakdown between conduc¬ 
tors the application of a 60 hertz sinu¬ 
soidal potential of 1250 volts. The test 
potential is to be applied between each 
ciricult conductor and every other cir¬ 
cuit conductor. For each test, the ap* 
plied potential is to be increased from 
zero at a uniform rate that is not less 
than 125 volts in 60 seconds, and is not 
more than 500 volts per second. The 
increase is to continue in this manner 
until the voltage reaches the level 
specified above. If this level is reached 
without breakdown, the voltage is to 
be held constant at the specified level 
for 60 seconds and is then to be re¬ 
duced to zero at the rate mentioned 
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above. If the wire insulation with¬ 
stands these tests without breakdown, 
the wire insulation passes. 

§ 1208.20 Abrasion Test for Wire Insula¬ 
tion. 

(a) The insulation on wire must not 
wear through to expose the conductor 
in 400 or fewer cycles of the abrasion 
procedure described in the following 
paragraphs. 

(b) Straight specimens of insulated 
wire are to be tested without any con¬ 
ditioning. One end of each specimen is 
to be attached to a reciprocating table 
or equivalent while the table is at one 
end of its travel. The other end of 
each specimen is to be attached so 
that there is a tensile force not less 
than 0.25 lbf (1.11 N). Each specimen 
is to be placed over a quarter cylinder 
to whose outer surface an unused 
sheet of medium grade emery cloth 
(Vfe) is attached. The radius of the sur¬ 
face of the emery cloth is to be 
3.5±0.25 inches (89±6 mm). The longi¬ 
tudinal axis of the quarter cylinder is 
to be perpendicular to each of the 
planes that contain the specimens as 
they move on. and are abraded by, the 
emery cloth. The table or equivalent is 
to be started in its reciprocating 
motion (simple harmonic motion) at 
the rate of between 20 and 30 cycles 
per minute inclusive, each cycle con¬ 
sisting of one complete back and forth 
motion with a stroke of not less than 
6.25 inches (159 mm). The table is to 
be stopped every 50 cycles and the 
emery cloth is to be shifted slightly to 
one side so that in subsequent cycles 
each specimen is abraded by a fresh 
surface of the cloth. The wire is not 
acceptable in the size being tested if 
the strands are exposed anywhere on 
any of the specimens in 400 or fewer 
cycles of the abrasion. 

§ 1208.21 Flammability Test for Wire In¬ 
sulation. 

(a) A length of wire is to be held 
taut in a horizontal position between 
two supports in a chamber approxi¬ 
mately 24 inches (610 mm) long, ap¬ 
proximately 12 inches (305 mm) wide, 
and approximately 12 inches (305 mm) 
high, open at the top and on one long 
side to permit an air flow of not great¬ 
er than 30 ft (9.14 m) per minute. Dry 
absorbent surgical cotton is to be 
placed over the bottom of the test 
chamber, with no more than 9 inches 
(229 mm) between the cotton and the 
test specimen. The specimen is to be 
marked at distances of 2 inches (51 
mm), 7 inches (178 mm) r and 13 inches 
(330 mm) from one point of support of 
the wire. The flame from a Bunsen or 
Tirrill burner using methane gas is to 
be applied for 30 seconds to the 
sample at the 2 inch (51 mm) mark 
with the burner in a vertical position, 
and the tip of the blue inner flame ap¬ 
plied to the underside of the wire. The 


barrel of the burner, having a bore of 
0.375 inch (9.52 mm) and a length of 
approximately 4 inches (102 mm) 
above the primary air inlets, is to be 
adjusted to give a 2 inch (51 mm) 
flame with the blue inner cone equal 
to one third of the flame height. If 
the sample flames, the time of flaming 
is to be recorded as the time required 
for the flame to progress along the 
marked 6 inch (152 mm) section (be¬ 
tween the 7 inch (178 mm) and 13 inch 
(330 mm) marks). 

(b) If the sample does not flame, or 
if the flaming extinguishes before 
reaching the 13 inch (330 mm) mark, 
or if the finished wire shows a rate of 
flaming no greater than 1 inch (25.4 
mm) per minute, and no flaming parti¬ 
cles or drips falling from the sample 
ignite the cotton, the test is passed. 

§ 1208.22 Flexing Test for Wire. 

(a) Bend each specimen into the 
form of a flat-bottomed, square-cor¬ 
nered U with the legs of the U straight 
and of equal length. Tape the bottom 
of the U to the side of a movable 
round rod (A in Figure 3) with the axis 
of the conductor or conductors paral¬ 
lel to the longitudinal axis of the mov¬ 
able rod and the legs of the U extend¬ 
ing perpendicular to the longitudinal 
axis of the movable rod between a pair 
of fixed round rods (B in Figure 3) 
that are 0.25 inch (6.35 mm) in diame¬ 
ter. Apply full force of 0.75 ounce 
force (0.209 N) to the free end of each 
leg. The longituinal axes of the two 
fixed rods are to be equidistant from 
the movable rod before the flexing 
motion begins, and continually paral¬ 
lel to one another and to the longitun- 
dinal axis of the movable rod to which 
the speciments are taped. The distance 
between the two fixed rods is to result 
in the specimens being midway be¬ 
tween the rods with a space from 
specimen to rod of not less than 0.0156 
inch (0.397 mm), and not more than 
0.0625 inch (1.59 mm). 

(b) While passing the current that is 
indicated in Table A through the con¬ 
ductors. operate the movable rod in 
the pivoted motion (simple harmonic 
motion) depicted by the broken lines 
in Figure 3, at the rate of between 10 
and 15 cycles per minute inclusive, 
each cycle consisting of one complete 
back and forth motion through an 
angle of 180 degrees centering about 
the points of flexure. After 6000 cycles 
stop the motion. Cut each specimen 
open and examine for broken strands 
at the points of flexure against the 
two fixed rods. The wire is acceptable 
in the size tested if half or fewer than 
half of the strands are broken in each 
leg of the specimens tested. 

§ 1208.23 Strain relief teat for lam¬ 
pholders, fuseholders and other bodies 
except plugs and connectors. 

(a) The connection of wires to a 
body must be capable of withstanding 


a single pull of 8 lbf (35.6 N) applied to 
each of the wires individually, and to 
all possible combinations of the wires, 
in any direction. Each pull is to last 
for at least one minute. If a knot in 
the wires is provided outside the body, 
the pull is to be applied to each of the 
wires, with the knot between the point 
of application of the pull force and the 
body, without undoing the knot. Lam¬ 
pholders are to have lamps inserted 
and fuseholders are to have fuses in¬ 
serted during the tests of those bodies. 

(b) Wire Pull-Method 1. The body is 
to be secured in a manner that does 
not additionally support the wire con¬ 
nection, an example of which is shown 
in Figure 4. 

(c) Wire Pull—Method 2. (1) The pull 
is to be applied between all combina¬ 
tions of any two wires to the body. 
The body shall not be secured for this 
test. See Figure 5. 

(2) The results are considered ac¬ 
ceptable if no live part becomes ex¬ 
posed as a result of a pull. Exposure 
means being contacted by the probe in 
Figure 1 before, during or after a pull 
on the conductor. In addition, a wire 
conductor is considered to be exposed 
before, during and after the pull if the 
end of the wire insulation does not 
enter the plane of the wire entry 
opening. Breakage of the wire conduc¬ 
tor constitutes a failure, unless the 
break occurs at the jaws or attach¬ 
ment of the wire to a pulling device, in 
which case the results are to be dis¬ 
carded and another sample tested. 

§ 1208.24 Secureness of lampholder con¬ 
tacts test 

(a) The reliability of the secureness 
of the contacts is to be determined in 
their as-received condition, following 7 
hours of normal operation of the 
string in a position tending to cause 
the greatest heating of the lam¬ 
pholder, and then cooling to room 
temperature. The test force of 2 lbf 
(8.9 N) is to be applied for no less than 
1 minute in a direction tending to 
force the contacts out of the lam¬ 
pholder after removing the lamp. The 
force is to be applied to each of the 
wires individually, and to all possible 
combinations of the wires exiting from 
the lampholder 0.125±0.031 inch 
(3.18±.79 mm) from their point of 
entry into the lampholder body. 

(b) To pass the test, there must be 
no displacement of the contact in 
excess of 0.031 inch (0.79 mm) or 
which allows an electrically live part 
to be touched by the probe shown in 
Figure 1. 

(c) Exception: If a knot in the wires 
is provided outside the body of the 
lampholder as a means of securing the 
contacts, preventing the attachment 
of the clamping device 0.125 inch (3.18 
mm) from the lampholder body, the 
clamp is to be secured immediately ad¬ 
jacent to the knot on the side away 
from the lampholder. 
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§ 1208.25 Dielectric teat for lampholder 
and lamp assembly. 

(a) To pass this test, the assembly of 
a lampholder and lamp must with¬ 
stand without breakdown, for a period 
of 1 minute, the application of a 60- 
hertz sinusoidal potential of 1,250 
volts, with the voltage increased from 
zero at a rate not to exceed 500 volts 
per second, between the electrical con¬ 
ductors and metal foil placed over the 
assembly and arranged to conform to 
its shape. The wire leads to the lam¬ 
pholder may serve as the electrode for 
the electrical conductors within the 
assembly. 

§ 1208.26 Crush test for lampholders and 
fuseholders (other than types which 
are incorporated in plugs and connec¬ 
tors). 

(a) A complete lampholder without a 
lamp or fuseholder without a fuse, 
with wires attached, shall be tested. 

(b) A lampholder or fuseholder is 
placed between two flat surfaces paral¬ 
lel to each other and parallel to the 
major axis of the holder. Apply 16 lbf 
(71.2 N) compressive force perpendicu¬ 
lar to the major axis and to the plane 
of the flat surfaces against the holder. 
For lampholders and fuseholders with 
open ends for lamp or fuse insertion, 
the force is to be applied at the open 
end for 1 minute and distributed along 
the holder body from the edge of the 
opening to a point no further than 
0.20 inch (5.08 mm) from the edge. To 
pass the test, there must be no cracks 
or exposure of electrically energized 
parts that can be contacted with the 
probe in Figure 1. 

§ 1208.27 Flammability test* for class Z 
applications (except wire). 

(a) Test specimens are to be condi¬ 
tioned for at least 40 hours at a tem¬ 
perature of 73.4±3.6 F (23.0±2.0° C) 
and a relative humidity of 50 ±5 per¬ 
cent prior to testing. Other test speci- 
ments are to be conditioned in a circu¬ 
lating air oven for not less than 168 
hours at 158° F (70* C) and then 
cooled in a desicator, over anyhdrous 
calcium chloride, for at least 4 hours 
at room temperature prior to testing. 
The test is to be conducted in a cham¬ 
ber. with an air flow no greater than 
30 ft (9.14 m) per minute. 

(b) Each specimen is to be supported 
from the upper 0.25 inch (6.4 mm) of 
the specimen, with the longitudinal 
axis vertical, by a clamp on a ring 
stand or the equivalent so that the 
lower end of the specimen is 0.375 inch 
(9.5 mm) above the top of the burner 
tube during flame application and 12 
inches (305 mm) above a horizontal 
layer of dry absorbent surgical cotton 
(2 by 2 inch (51 by 51 mm) swatch 
thinned to a maximum free standing 
thickness of 0.25 inch (6.4 mm)). 

(c) A Bunsen or Tirrill burner 
having a bore of 0.375 inch (9.52 mm) 


and a length of approximately 4 
inches (101.6 mm) above the primary 
air inlets, using methane gas, is then 
to be ignited and adjusted to produce 
a blue flame 0.75 inch (19 mm) high. 
The flame should be obtained by ad¬ 
justing the gas supply and the air 
ports of the burner until a 0.75 inch 
(19 mm) yellow-tipped blue flame is 
produced and then an increase in the 
air supply is to be made until the 
yellow tip disappears. The height of 
the flame is to be measured again and 
corrected to 0.75 inch (19 mm) if nec¬ 
essary. 

(d) The test flame is to be brought 
to a central location under the lower 
end of the test specimen and allowed 
to remain for 10 seconds. The test 
flame is then to be withdrawn at least 
6 inches (152 mm) away and the dura¬ 
tion of flaming of the specimen noted. 
When flaming of the specimen ceases, 
the test flame is to be immediately 
placed again under the specimen. 
After 10 seconds, the test flame is 
again to be withdrawn, and the dura¬ 
tion of flaming and glowing is to be 
noted. The illumination in the area 
when the test is performed shall not 
exceed 0.3 foot-candles. 

(e) If the specimen drips molten or 
flaming material during either flame 
application, the burner may be tilted 
to an angle up to 45 degrees and also 
slightly withdrawn away from one of 
the sides of the specimen during the 
flame application to avoid materials 
dripping into the tube of the burner. 
If the specimen drips molten or flam¬ 
ing material or is consumed during the 
test, the burner is to be hand-held, 
and the 0.375 inch (9.5 mm) distance 
between the bottom of the specimen 
and the top of the burner tube is to be 
maintained during the flame applica¬ 
tion. Any molten strings of the materi¬ 
al are to be ignored, and the flame is 
to be applied to the major portion of 
the specimen. 

Observe and record the following: 

(A) Duration of flaming after first flame 
application. 

(B) Duration of flaming after second 
flame application. 

(C) Duration of flaming plus visible glow¬ 
ing after second flame application. 

(D) Whether or not specimen drips flam¬ 
ing particles which ignite cotton swatch. 

(f) To pass the test, a test sample 
must not bum with flaming combus¬ 
tion for more than 10 seconds after 
each application of the test flame: no 
specimen may drip flaming particles 
that ignite the dry absorbent surgical 
cotton located 12 inches (305 mm) 
below the test specimen; and no speci¬ 
men may have glowing combustion 
which persists beyond 30 seconds after 
the second removal of the test flame. 

§ 1208.28 Short circuit simulation test 

(a) Electricial supply circuits of 125 
volts, 60 hertz, calibrated to deliver 


200 amperes to the string under short 
circuit conditions; and 125 volts, 60 
hertz, calibrated to deliver 1,000 am¬ 
peres to the string under short circuit 
conditions; each protected by a 20 
ampere circuit breaker shall be used. 

(b) This test is to be conducted on a 
string placed on a bed of dry absor¬ 
bent surgical cotton. If the string has 
more than one lamp series circuit, the 
test must be performed using only one 
of those circuits the one with the long¬ 
est length of wires between the plug 
and the first lampholder in the circuit. 
The test must be conducted with 
lamps having shunts (if used). 

(c) Trace one wire from the plug to 
the first lampholder in the lamp series 
circuit that is provided with or can ac¬ 
commodate a lamp having a shunt (if 
used). Cut the wire midway between 
that lampholder and the next lam¬ 
pholder in the series circuit. If lamps 
without shunts are used exclusively, 
cut wire midway between the second 
and third lampholder. Strip the insu¬ 
lation from the wire extending from 
the first lampholder. Cut the wire be¬ 
tween the plug and the last lam¬ 
pholder of the series string. Strip insu¬ 
lation from the wire extending from 
the plug. Twist the ends of the two 
stripped wires firmly together. Place 
dry absorbent surgical cotton over the 
complete test sample. Connect the 
plug to the 200 ampere electricial 
supply circuit, and by means of a 
switch, energize the test circuit. 
Repeat the test on another sample 
with one less lampholder in the circuit 
until only the overcurrent protective 
device is in the test circuit. 

(d) Repeat the above steps on the 
1,000 ampere electrical supply circuit. 
The test is passed if there is no break¬ 
age of the glass envelope of a lamp or 
fuse (if used), no expulsion of frag¬ 
ments from the test sample, and no ig¬ 
nition of the surrounding cotton. 

§ 1208.29 Cascade failure simulation test 

(a) In this simulation, a lamp series 
circuit is represented by a single lamp, 
lamp base, and lampholder with wires 
attached, and a variable resistor or 
equivalent. The lamp, lampbase and 
lampholder together comprise a lamp 
assembly. The circuit is operated with 
the overcurrent protective devices 
which normally serve the circuit. 

(b) Figure 6 shows a schematic dia¬ 
gram of the test circuit for the simula¬ 
tion of a cascade failure in a string 
where a pair of overcurrent protective 
devices serves only one lamp series cir¬ 
cuit. For the simulation where a pair 
of overcurrent protective devices 
serves more than one lamp series cir¬ 
cuit, the lamp series circuits that are 
in addition to the one circuit being 
represented by the lamp assembly and 
variable resistor, are to be electrically 
connected in parallel to the lamp as¬ 
sembly and variable resistor. At least 


FEDERAL REGISTER VOL 43, NO. 86—WEDNESDAY, MAY 3, 1978 





PROPOSED RULES 


19157 


one of the additional lamp circuits is 
to be open circuited during the test 

(c) In general, the test will require 
the use of components from more 
than one string. Select the lamps for 
the string under test that have the 
hottest operating bulb surface tem¬ 
peratures. Decorative parts around the 
lamp, lampbase, and lampholder are to 
be in place during the test except as 
noted below. Additional fuses (if used) 
are to be obtained from other strings 
of the identical type. 

(d) An unenergized lamp assembly 
from the same string or one of the 
identical type must be rested on top of 
the lamp assembly under test such 
that the part of the unenergized lam¬ 
pholder at which the internal contacts 
are closest to the surface is touching 
the bulb envelope of the tested assem¬ 
bly at a point as close as possible to 
the lamp filament. This may require 
rotating the lamp assembly under test 
so that the point at which its lamp 
filament is closest to the bulb envelope 
is also the point that contacts the un¬ 
energized lampholder. Maintenance of 
this contact is required throughout 
the test. For a string supported on a 
frame where the lampholders are sep¬ 
arated to prevent lamps from contact¬ 
ing adjacent lampholders, the unener¬ 
gized lamp assembly placement step 
noted herein may be omitted. 

(e) For light strings with decorative 
parts around the lamp, lampbase, or 
lampholder that can be removed, the 
Cascade Failure Simulation Test must 
be performed both with and without 
the parts in place. In this situation, 
the above requirement that an unener¬ 
gized lamp assembly be placed over 
the lamp assembly under test applies 
only when the decorative parts are not 
in place. 

(f) To determine the normal current 
flow in a lamp series circuit, replace all 
lamps that operate intermittently (for 
example, bulbs that have thermally 
actuated internal contacts to alternati¬ 
vely open and close the series lamp cir¬ 
cuit) with steadily burning lamps, and 
connect the string to a 120 volt, 60 
hertz power supply. Measure the cur¬ 
rent. For multiple series circuit 
strings, measure the current in each 
lamp series circuit and calculate its 
average value. This is considered to be 
the normal lamp current. The variable 
resistor must have a resistance range 
up to at least 10 percent greater than 
the operating resistance of a lamp 
series circuit. 

(g) Remove lamp assemblies by cut¬ 
ting the wires between each assembly 
selected and the nearest adjacent as¬ 
semblies. Connect one assembly in the 
appropriate test circuit as shown in 
Figure 6. With the variable resistor at 
the maximum setting, connect the test 
circuit to the power supply. Increase 
the current through the assembly by 
adjusting the variable resistor until 


the previously determined normal 
lamp circuit current is reached and 
hold this value for a 5 minute±20 
second period. After this period, in¬ 
crease the current to a value that is 
20±1 percent below the maximum cur¬ 
rent that either the overcurrent pro¬ 
tective devices or the lamp filament 
would pass (whichever is lower) if the 
current were increased from the 
normal current at a rate approximate¬ 
ly 10 milliamperes every 10 seconds; 
these points having been previously 
determined by successive trials. 

(h) If there is no discemable phys¬ 
ical change in appearance, such as 
melting or dripping of materials, after 
10-11 minutes increase the current in 
successive steps of 5 percent of the 
previous value, maintaining each step 
for a 5-6 minute period. If there is dis¬ 
cemable physical change in appear¬ 
ance at any step, continue operation at 
that step for an additional 5-6 min¬ 
utes. Continue this stepping process 
until either the lamp filament or the 
overcurrent protective device opens 
the circuit. For a valid test, the fila¬ 
ment must operate for at least 10 min , 
utes at a current above the normal 
value. If repeated samples open-circuit 
before the required 10 minute operat¬ 
ing period is complete, reduce the 
value of the first over-current stop by 
5 percent and repeat the test on addi¬ 
tional samples. 

(i) If the lamp filament opens and 
the lamp shunt and overcurrent pro¬ 
tective devices are still operational, in¬ 
crease the current in successive steps 
equal to 10 percent of the overcurrent 
protective device rating, maintaining 
each step for a 3-4 minute period. If 
there is discemable physical change in 
appearance at any step, continue oper¬ 
ation at that step for an additional 10- 
11 minutes. Continue this stepping 
process until either the lamp shunt or 
the overcurrent protective device 
opens. If desired to save time, the 
lower current steps which begin after 
the filament opens, may be omitted so 
long as at least three consecutive steps 
are passed through just prior to open¬ 
ing either the lamp shunt or the over- 
current protective device. 

(J) To pass the test, there must be no 
exposure of electrical conductors 
either in the lamp assembly under test 
or in the unenergized lampholder over 
it such that they can be contacted by 
the probe in Figure 1 and there shall 
be no ignition of any parts of the 
string during the test. 

§ 1208.30 Temperature Test for Plugs, 
Connectors and Fuseholders. 

(a) To pass this test, wire termina¬ 
tions and other live parts of plugs, 
connectors, and fuseholders must op¬ 
erate at 15 amperes with a maximum 
temperature rise of 54°F (30°C), except 
that: (1) Attachment plugs, and con¬ 
nectors and fuseholders (but not add¬ 


on connectors) are to be operated at 
the current rating of the connecting 
wire with a maximum temperature 
rise as set forth above; and (2) circuits 
protected by non-replaceable or non- 
Interchangeable overcurrent protec¬ 
tion devices are to be operated at the 
maximum value at which the device 
will operate continuously for at least 
two hours without the overcurrent 
protection devices opening the circuit 
(except as provided under paragraph 
(a) of this section), with a maximum 
temperature rise as set forth above. 

(b) When testing plugs and add-on 
connectors, the connections to the 
blades are to be made to minimize 
heating from the connection. When 
testing receptacles, the receptacle con¬ 
tacts are to be tested together by 
means of an inserted attachment plug. 
They are to be tested after having 
been subjected to the overload test de¬ 
scribed in the following paragraph. 

(c) Overload* Test: Insert and with¬ 
draw an attachment plug having rigid¬ 
ly secured solid blades which are con¬ 
nected through a flexible cord to a 
load. Cause the connector to make and 
break 22.5 amperes (except that end 
connectors are to make and break 150 
percent of the current rating of the 
connecting wire) for 50 cycles of oper¬ 
ation at a rate no faster than 10 cycles 
per minute. The blade of the plug is to 
mate with the receptacle contact for 
no more than 1 second during each 
cycle. 

(d) The unrestricted attachment 
plug is to be inserted and withdrawn 
with an average velocity of 30 ±3 
inches (762±76 mm) per second in 
each direction during a 2.5 inch (63.5 
mm) stroke measured from the fully 
inserted position. The potential of the 
test circuit is to be 120 volts ac. with 
the power factor between 0.75 to 0.80 
inclusive. 

(e) To pass this test, there must be 
no electrical or mechanical failure of 
the connector, or undue burning or 
pitting of the receptacle contacts. 

§ 1208.31 Receptacle Insertion-Withdrawal 
Tests. 

(a) This test is to be conducted using 
an attachment plug or add-on connec¬ 
tor having solid blades which are 0.260 
inch (6.60 mm) wide, 0.065 inch (1.651 
mm) thick, and extend out 0.718 inch 
(18.24 mm) from the face of the plug 
or connector. 

(b) The force needed for initial in¬ 
sertion of the blades of an attachment 
plug and add-on connector into the re¬ 
ceptacle of a connector to within at 
least 0.0313 inch (0.793 mm) of full in¬ 
sertion must not exceed 20 lbf (89 N). 
The force needed to withdraw the 
blades after the first insertion and 
subsequent insertions must not exceed 
15 lbf (66.75 N). The force needed for 
subsequent insertions of the blades to 
within at least 0.0313 inch (0.793 mm) 


FEDERAL REGISTER VOL 43, NO. 86 —WEDNESDAY, MAY 3, 1978 








19158 


PROPOSED RULES 


of full insertion must not exceed 15 lbf 
(66.75 N). After 10 conditioning cycles 
of insertion and withdrawal of the 
blades, a pull of 3 lbf (13.35 N) in a di¬ 
rection normal to the face of the re¬ 
ceptacle body and tending to withdraw 
the blades is to be applied for one 
minute. The results are acceptable if 
there are no exposed live parts that 
can be contacted by the probe in 
Figure 1. 

(c) To pass the test, electrically live 
parts of a connector must remain insu¬ 
lated or enclosed as a result of the in¬ 
sertion and withdrawal forces so that 
they can not be contacted with the 
probe in Figure 1. 

(d) In addition, to pass the test, th£ 
blades must not be accessible following 
the application of the insertion forces 
described in the previous paragraph 
using a 0.0313 inch 0.793 mm) thick 
feeler gauge whose width is not less 
than 0.20 inch (5.08 mm). 

• 

§ 1208.32 Plug and Connector Blade Pull 
Teat 

(a) Support plugs and add-on con¬ 
nectors so that tensile forces can be 
applied to the blade or blades along 
their longitudinal axes without re¬ 
stricting possible displacment of the 
blades and/or breakage of the enclo¬ 
sure of electrically live parts. 

(b) Apply a 20 lbf (89 N) to each 
blade in succession and to the two 
blades tested together. Maintain each 
force for two minutes. 

(c) The test is passed if a blade is not 
displaced more than 0.094 inch (2.38 
mm). Measurements are to be made 
not less than 2 minutes nor more than 
4 minutes after removal of the force. 

8 1208.33 Plug and Connector Blade Push 
Test 

(a) Support plugs and add-on con¬ 
nectors so as not to restrict possible 
displacement of the receptacle con¬ 
tacts and/or breakage of the enclosure 
of electrically live parts. Subject each 
blade, in turn, to a force of 35 lbf 
(155.6 N) applied gradually along the 
longitudinal axis of the blade in a di¬ 
rection toward the face of the plug or 
connector in which the blades project. 
Maintain the force for a period of one 
minute. This test is passed if neither 
blade is displaced more than 0.094 
inch (238 mm) and the enclosure is not 
opened to expose electrically live parts 
so that they can be contacted by the 
probe in Figure 1 (except for the 
blades projecting as intended from the 
face of the plug or connector) as a 
result of the applied force. 

8 1208.34 Crush test for plugs and connec¬ 
tors. 

A force of 75 lbf (333.7 N) is to be ap¬ 
plied gradually to the surface of the 
plug or connector body at a right 
angle to the major axis of the plug 
blades or receptacle cavities for a 


period of 1 minute. The test is to be 
repeated on a different sample with 
the compressive force applied from a 
direction perpendicular to the direc¬ 
tion of the previously applied force, 
and also perpendicular to the major 
axis of the plug blades or receptacle 
cavities. To pass the test there must be 
no cracking of the plug or connector 
body to expose electrically live parts 
as determined using the probe of 
Figure 1, and no contact made be¬ 
tween conductor parts of opposite po¬ 
larity. 

S 1208.35 Strain relief test for plug and 
connector connections. 

(a) With the plug or connector body 
securely anchored (by the blades in 
the case of a plug), the wires are to be 
pulled together steadily for 1 minute 
in the direction normal to the plane of 
the cord entrance with a force of 30 
lbf (133.5 N) for No. 18 AWO wires 
and 20 lbf (89 N) for wires smaller in 
size than No. 18 AWG. 

(b) If no conductor is detached and 
if no bare conductor is beyond the 
plane of the wire entry opening or can 
be contacted by the probe in Figure 1, 
the construction passes the test. 

S 1208.36 Security of insulation test at 
plugs and connectors. 

(a) To determine that the wire insu¬ 
lation is secured as required, the plug 
or connector is to be tested with at 
least 6 inch (152 mm) lengths of wires. 

(b) The insulation on each conduc¬ 
tor of the wires is to be split parallel 
to the conductor for a short distance 
at a point approximately 1 inch (25.4 
mm) from its entry into the plug or 
connector and all strands of the con¬ 
ductor are to be severed at the split 
portion. With the plug or connector 
body securely anchored (by the blades 
in the case of a plug), a direct pull of 
15 lbf (66.75 N) for No. 20 AWG and 
larger size wires and 10 lbf (44.50 N) 
for wires less than No. 20 AWG is to 
be applied to the free ends of the 
wires together for 2 minutes. 

(c) The test is passed if there is no 
detachment of the insulation from 
within the plug or connector, no 
baring of the conductors at the entry 
to the plug or connector that can be 
contacted with the probe in Figure 1, 
and no bare conductor beyond the 
plane of the wire entry opening. 

8 1208.37 Decorative part downward burn¬ 
ing rate test 

(a) The decorative part is to be sup¬ 
ported on a noncombustibie surface in 
a location having an air flow no great¬ 
er than 30 ft (9.14 m) per minute. 
With the specimen positioned so as to 
place one of its major surfaces in a 
substantially vertical plane, the upper¬ 
most edge or surface is then to be ig¬ 
nited through the use of any conve¬ 
nient open flame such as an ordinary 


paper bookmatch. (To facilitate igni¬ 
tion, in the case of molded form or 
figure not having an exposed edge, it 
may be necessary to cut a slit or open¬ 
ing in the desired area.) Once the 
decorated part is ignited, the ignition 
flame is to be removed and the vertical 
downward burning rate is to be deter¬ 
mined by measurement of burning dis¬ 
tance in inches and time in seconds. 
Usually a vertical downward burning 
distance of 6 inches (152 mm) is suffi¬ 
cient to determine the burning rate; 
however, in the case of parts less than 
6 inches (152 mm) in height, a shorter 
distance may be used. Where the fin¬ 
ished part is too small to permit deter¬ 
mination of the vertical downward 
burning rate, it is necessary to test 
larger test specimens of the same ma¬ 
terial and minimum thickness. 

(b) If repeated attempts to ignite the 
material fail to sustain combustion, 
the material is considered to comply 
with the requirements. 

(c) Where the decorative part con¬ 
sists of a combination of two or more 
materials the burning rate is to be de¬ 
termined on the combination unless it 
is determined that each material, 
when tested by itself, complies with 
the maximum allowable burning rate. 

(d) To pass the test, the vertical 
downward burning rate must be less 
than or equal to 4 inches (102 mm) per 
60 seconds. 

8 1208.38 Heating test for lamps and lam¬ 
pholders. 

A circulating-air oven maintained at 
a uniform temperature of no less than 
248* F (120° C) is to be used for the 
heating test. Lampholders with non- 
energized lamps are to be suspended in 
the oven by the wires to them. Addi¬ 
tional lampholders with non-energized 
lamps are to be placed in the oven on 
their sides on flat surface(s). After a 
minimum of two hours of heating, the 
samples are to be removed and, after 
cooling to room temperature, exam¬ 
ined for exposure of electrically live 
parts as determined by contact with 
the probe in Figure 1. 

8 1208.39 Millivolts drop test for lam¬ 
pholders. 

A lampholder is to be fitted with a 
lamp base in which the lamp has been 
replaced by a short length, not more 
than 1 inch (25.4 mm), of No. 30 AWG 
solid copper wire. The lampholder as¬ 
sembly is to be placed in the position 
of the lamp assembly shown in Figure 
7. The overcurrent protective devices 
are to be short circuited and the cur¬ 
rent is to be increased to 135 percent 
of the rating of the overcurrent pro¬ 
tective device. The voltage between 
the wires coming from the assembly is 
to be measured. To pass this test, the 
drop between the wire is not to exceed 
200 millivolts. 
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§ 1208.40 Maximum wattage test for 
lamps. 

The lamp is to he inserted into the 
lamp assembly shown in Figure 7. 
With the variable resistor at the maxi¬ 
mum setting, connect the test circuit 
to the power supply. Adjust the vari¬ 
able resistor until the product of the 
current (in amperes) and the voltage 
across the lamp in volts is no greater 
than the wattage specified in 
§ 1208.9(1). This adjustment should be 
completed within 60 seconds after 
power application. To pass this test, 
the lamp filament must open within 
two minutes after the specified watt¬ 
age is achieved. 

8 1208.41 Conductive tinsel test 

(a) Metallized tinsel and other con¬ 
ductive flexible strips and threads. 
0.25 inch (6.4 mm) and longer, and lo¬ 
cated within 1 inch (25.4 mm) of a 
lampholder, fuseholder, plug or con¬ 
nector shall be tested. 

(b) Strips or threads of material 
shall be secured between two copper 
alloy clamps which are separated by 
not less than 0.25 inch (6.4 mm). 
Enough strips or threads are to be 
used to result in a single layer of mate¬ 
rial adding up to a total width of not 
less than 0.25 inch (6.4 mm). 

(c) With an adjustable power supply, 
starting from zero, the applied voltage 
shall be gradually increased up to 120 
volts ac. 

(d) To pass the test, the material 
shall result in a current of less than 5 
milliamperes or the material shall 
cause the circuit to open before this 
value is attained. 

Subport C— Recommendation* 

8 1208.50 General materials. 

Materials should be used which are 
appropriate to the functions of the 
parts they comprise. 

8 1208.51 Conductive materials. 

Parts that are not electrically ener¬ 
gized, but serve to enclose, or support, 
or secure enclosures of, electrically en¬ 
ergized parts, should be of stainless 
steel, or plated or coated iron or steel, 
or otherwise protected against corro¬ 
sion. 

8 1208.52 Plugs and connectors. 

(a) Faces of attachment plugs and 
add on connectors. The faces of at¬ 
tachment plugs and add-on connectors 
should be 0.75 (plus 0.0, minus 0.020) 
inch (19.05 (plus 0.0, minus 0.51) mm) 
by 1.0 (plus 0.0, minus 0.025) inch (25.4 
(plus 0.0, minus 0.64) mm), with the 
blades centered and with a maximum 
0.22 inch (5.56 mm) radius at the 
comers; the 1.0 inch (25.4 mm) dimen¬ 
sion should be perpendicular to the 
width of the blades. 

(b) bodies of attachment plugs and 
add-on connectors. The bodies of at¬ 


tachment plugs and add-on connectors 
should be of a shape that is not likely 
to be grasped at the periphery of the 
face at which the blades project, but 
rather is conducive to being gripped at 
a section formed for that purpose. The 
gripping area should extend over a dis¬ 
tance of a least 0.687 inch (17.46 mm) 
located between two higher sections. 
The section at the rear should have a 
sharply defined projection at least 
0.094 inch (2.38 mm) high, with a base 
of at least 0.063 inch (1.59 mm). In 
place of the gripping area, a finger 
grip in the form of a closed loop capa¬ 
ble of accommodating fingers may be 
provided. Plugs and add-on connectors 
should not have wire(s) that projects 
from the plug or add-on connector in 
the finger grip area. 

(c) Recessed live parts. Add-on and 
end connectors should have live parts 
within receptacle openings recessed at 
least 0.25 inch (6.35 mm) from the re¬ 
ceptacle face. 

(d) Closures for receptacle openings. 
Add-on connectors and end connectors 
should have receptacle openings that 
are reliably and effectively closed with 
insulating material. The closing 
means: 

(1) Should, when in closed position, 
prevent a straight steel wire, 0.010 
inch (0.254 mm) in diameter (No. 30 
AWG), from touching any receptacle 
electric contact. 

(2) Should be removable from the re¬ 
ceptacle, but should not be removable 
from the string. 

(3) Should be capable of normal dis¬ 
placement from (complete removal if 
appropriate), and return to (insertion 
if appropriate), the receptacle without 
breakage or damage, both before and 
after the connector and closing means 
have been conditioned for 7 hours at 
158.0° F (70° C) in a circulating-air 
oven. The displacement and return op¬ 
eration after conditioning should be 
conducted after the parts have cooled 
to room temperature. If the closing 
means is removable from the recepta¬ 
cle, the conditioning should be con¬ 
ducted with the closing means posi¬ 
tioned in the connector. A closing 
means not positioned in the receptacle 
should also be subjected to the condi¬ 
tioning. 

(4) Should not impair the perfor¬ 
mance of the connector as determined 
after three simulated cycles of use, 
each cycle consisting of normal dis¬ 
placement and return of the closing 
means. 

(5) Should not serve as a tab or 
handle that can be used to open an¬ 
other closing means on the connector. 

(6) Should not be provided with han¬ 
dles, loops, knobs, or the like that 
might facilitate removal. 

(7) Should be capable of withstand¬ 
ing a straight pull of no less than 1 
pound applied perpendicular to the 
face of the receptacle, without the clo¬ 


sure being removed from the recepta¬ 
cle. 

(e) Exposure of plug blades. Recepta¬ 
cles should accommodate plug blades 
without exposure of the blades be¬ 
tween the faces of the plug and recep¬ 
tacle as follows: The determination 
should be made using plug blades 
which extend out 0.718 inch (18.24 
mm) from the face of the plug and 
after full insertion should not be ac¬ 
cessible using a 0.010 inch (0.254 mm) 
thick feeler gauge whose width is not 
less than 0.020 inch (5.08 mm). 

8 1208.53 Recommended labeling. 

(a) At least the following care and 
use instructions should appear as addi¬ 
tional cautionary labeling on either a 
display panel of the package or on a 
separate notice inserted in the pack¬ 
age to assist consumers: 

(1) Instructions for testing and in¬ 
specting the light strings prior to use; 

(2) Instructions for the proper re¬ 
placement of bulbs and fuses; 

(3) Instructions for proper storage; 

(4) Special precautions for outdoor 
use; 

(5) A cautionary message to keep 
young children away from light 
strings and bulbs; 

(6) If the light string has a separate 
end connector receptacle, a statement 
indicating that only other miniature 
lights or decorations with miniature 
lights should be attached to the recep¬ 
tacle. 

(b) The Commission regulations at 
16 CFR 1500.121 (a), (c), and (d) may 
be used as guidance in determining the 
placement and conspicuousness of 
these statements. 

(c) If the care and use instructions 
are provided on a separate insert 
notice, all information that is required 
by 81208.10(c) to appear on the per¬ 
manent label and packaging should 
also appear on the Insert sheet imme¬ 
diately preceding the directions for 
use. 

Interested persons are invited to 
submit written data, views, or argu¬ 
ments regarding any aspect of the pro¬ 
posed standard on or before July 3, 
1978. Comments submitted after this 
date will be considered to the extent 
practicable. Commentors are request¬ 
ed to cite the specific sections of Part 
1208 being commented upon and to 
identify the specific portions of other 
documents to which they refer. 

The Commisssion is particularly in¬ 
terested in obtaining, either by written 
comment or by oral presentation, addi¬ 
tional data, views, and arguments on 
the following matters: 

(a) The degree and nature of the 
risk of injury the rule is designed to 
eliminate or reduce; 

(b) The approximate number of con¬ 
sumer products, or types or classes 
thereof, subject to the rule; 

(c) The need of the public for con¬ 
sumer products subject to such rule, 


FEDERAL REGISTER VOL 43, NO. 86—WEDNESDAY, MAY 3, 1978 






19160 


PROPOSED RULES 


and the probable effect of such a rule 
upon the utility, cost, or availability of 
such products to meet that need; 

(d) Any means of achieving the ob¬ 
jective of the rule while minimizing 
adverse effects on competition or dis¬ 
ruption or dislocation of manufactur¬ 
ing and other commercial practices 
consistent with the public health and 
safety; 

(e) The necessity of the rule to 
eliminate or'reduce the unreasonable 
risk of injury associated with the con¬ 
sumer products subject to the rule; 

(f) Whether the rule is in the public 
interest; 

(g) Any adverse effects that this pro¬ 
posed rule will have on elderly and 
handicapped persons; 

(i) Whether the proposed effective 
date of the rule is reasonable and nec¬ 
essary. 

Comments should be accompanied, 
to the extent possible, by supporting 
data or documentation. Requests for 


confidentiality of documentation will 
be handled in accordance with the 
Freedom of Information Act as 
amended (5 U.S.C. 552), the Commis¬ 
sion’s proposed interim regulations 
under that Act (39 FR 30298), and the 
provisions of section 6(a)(2) of the 
CPSA (15 U.S.C. 2055(a)(2)). 

Written submissions and any accom¬ 
panying data or material should be 
submitted, preferably in five copies, 
addressed to the Secretary. Consumer 
Product Safety Commission, Washing¬ 
ton, D.C. 20207. Comments may be 
supported by a memorandum or brief. 

Interested persons will be afforded 
an opportunity to make an oral pre¬ 
sentation of data, views, or arguments 
on any aspect of the proposed stan¬ 
dard on June 7. 1978. at 9:30 a.m., in 
the Commission hearing room, third 
floor, 1111 18th Street NW., Washing¬ 
ton, D.C. 

The Commission’s Procedural Regu¬ 


lations for Oral Presentations Con¬ 
cerning Proposed Consumer Product 
Safety Rules (16 CFR Part 1109) will 
govern this proceeding. 

Those wishing to make oral presen¬ 
tations should notify the Office of the 
Secretary. 202-634-7700 by May 30, 
1978. In addition, a summary or copy 
of the presentation, preferably in 5 
copies is to be submitted to the Office 
of the Secretary by June 2, 1978. 

The official transcript of the oral 
presentations of data, views, or argu¬ 
ments, any written comments that are 
received, and all other material which 
the Commission has that is relevant to 
this proceeding may be seen in. or 
copies obtained from the Office of the 
Secretary, third floor, 1111 18th Street 
NW.. Washington. D.C. 20207. 

Dated: April 28. 1978. 

Sadye Dunn. 

Acting Secretary, Consumer 
Product Safety Commission, 
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Figure 1 
PROBE 
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Note. All dimensions are in inches unless otherwise specified 
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Figure 2 



Figure 3 

END VIEW OF FLEXING APPARATUS 



A Movable Rod. B Fixed Rods. C- Point of Flexure. 


Figure 4 

TYPICAL TEST SET UP STRAIN RELIEF 
METHOD I 





Wtf£ Pulls 


Support Plate. Other methods 
that do not additionally support 
the electrical connection within 
the test specimen may be used. 
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Figure 5 

TYPICAL TEST SET UP STRAIN RELIEF 
METHOD 2 



Figure 6 


Ay-(A)—@—A^ 


Lamp Assembly on Test 


120 volts 
60 hertz 
O- 


Overcurrent 

Protective 

Device 


Ammeter 


Overcurrent 
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Device 


CASCADE FAILURE SIMULATION CIRCUIT 
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120 volts 
60 hertz 
O- 


Figure 7 

Lamp Assembly on Test 

-(A)—(a) - 

Ammeter 


Volmeter 


1 


LAMP ASSEMBLY TEST CIRCUIT 

CFR Doc. 78-12005 Piled 5-2-78; 8:45 am] 
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[ 8320 - 01 ] 

VETERANS ADMINISTRATION 

(38 CFR Part 18d] 

NONDISCRIMINATION ON THE BASIS OF 
HANDICAP IN PROGRAMS AND ACTIVITIES 
RECEIVING OR BENEFITING FROM FEDERAL 
FINANCIAL ASSISTANCE 

Proposed Regulations 

AGENCY: Veterans Administration. 
ACTION: Proposed Regulations. 

SUMMARY: These proposed regula¬ 
tions, which apply to all recipients of 
Federal financial assistance from the 
VA (Veterans Administration), are in¬ 
tended to ensure that their programs 
and activities are operated without dis¬ 
crimination on the basis of handicap. 
The regulations define and forbid acts 
of discrimination against qualified 
handicapped individuals in employ¬ 
ment and in the operation of programs 
and activities receiving assistance from 
the VA. As employers, recipients must 
make reasonable accommodation to 
the handicaps of applicants and em¬ 
ployees unless the accommodation 
would cause the employer undue hard¬ 
ship. As providers of services, recipi¬ 
ents are required to make programs 
and activities operated in existing fa¬ 
cilities accessible to handicapped per¬ 
sons, to ensure that new facilities are 
constructed so as to be readily accessi¬ 
ble to handicapped persons, and to op¬ 
erate their programs in a nondiscri- 
minatory manner. These proposed reg- 
ulations implement the Rehabilitation 
Act of 1973. 

DATES: Comments must be received 
on or before July 3, 1978. The pro¬ 
posed effective date will be the date 
the final requirements are published 
in the Federal Register. 

ADDRESSES: Send written comments 
to* Administrator of Veterans Affairs 
(271 A), Veterans Administration, 810 
Vermont Avenue NW., Washington, 
D.C. 20420. Comments will be avail¬ 
able for inspection at the address 
shown above during normal business 
hours until July 12, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles Clark, Veterans Administra¬ 
tion, Office of Human Goals (09), 
1425 K Street NW.. Room 1116, 
Washington. D.C. 20420, 202-389- 
2012. 

SUPPLEMENTARY INFORMATION: 
Section 504 of the Rehabilitation Act 
of 1973, 29 U.SC. 704, provides that 
“No otherwise qualified handicapped 
individual • • • shall, solely by reason 
of his handicap, be excluded from par¬ 
ticipation in, be denied the benefits of, 
or be subjected to discrimination 
under any program or activity receiv¬ 
ing Federal financial assistance.” 


Under Executive Order 11914 (41 FR 
17871, April 29, 1976) HEW (Depart¬ 
ment of Health, Education, and Wel¬ 
fare) was required to issue general 
standards for other agencies and de¬ 
partments to follow in writing their 
regulations to implement section 504. 
The standards were published at 43 
FR 2132, January 13, 1978. Generally, 
the standards set forth enforcement 
procedures, standards for determining 
which persons are handicapped, and 
guidelines for determining what prac¬ 
tices are discriminatory. 

The VA’s proposed regulations are 
similar to the regulations issued by 
HEW (45 CFR Part 84). Changes were 
made to meet specific organizational, 
procedural or program requirements 
of the VA. Some recipients will be sub¬ 
ject to the regulations of both the VA 
and HEW. To eliminate the duplica¬ 
tion it is anticipated that a delegation 
of section 504 responsibility will be ef¬ 
fected between the two agencies. It is 
expected that the delegation will par¬ 
allel the delegations of responsibility 
with regard to title VI of the Civil 
Rights Act of 1964 that are currently 
in effect between the VA and HEW. 
Under the title VI delegations of re¬ 
sponsibility, HEW has responsibility 
for institutions of higher learning, 
public schools, hospitals, and other 
health facilities, and the VA is respon¬ 
sible for proprietary schools. 

Appendix A lists the VA programs 
which are subject to the requirements 
of section 504. Although the applica¬ 
tion of section 504 may seem rather in¬ 
appropriate with regard to such pro¬ 
grams as burial benefits or programs 
designed to assist certain disabled vet¬ 
erans (specially adapted housing and 
automobiles and adaptive equipment), 
it must be remembered that the law 
applies to employment practices of re¬ 
cipients as well as the provision of ser¬ 
vices. 

Additional Comment Information 

Interested persons are invited to 
submit written comments, suggestions 
or objections regarding the proposal to 
the Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue NW., Washington, 
D.C. 20420. All written comments re¬ 
ceived will be available for public in¬ 
spection at the above address only be¬ 
tween the hours of 8 a.m. and 4:30 
p.m. Monday through Friday (except 
holidays) until July 12, 1978. Any 
person visiting Central Office for the 
purpose of inspecting any such com¬ 
ments will be received by the Central 
Office Veterans Services Unit in room 
132. Such visitors to any field station 
will be informed that the records are 
available for inspection only in Cen¬ 
tral Office and furnished the address 
and the above room number. 

Approved: April 27, 1978. 


By the direction of the Administra¬ 
tor. 

Rufus H. Wilson, 
Deputy Administrator. 

A new Part 18d is added to read as 
follows: 

PART 18d—NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PROGRAMS AND 
ACTIVITIES RECEIVING OR BENEFITING 
FROM FEDERAL FINANCIAL ASSISTANCE 

Subport A—General Provisions 

Sec. 

18d.l Purpose. 

18d.2 Application. 

18d.3 Definitions. 

18d.4 Discrimination prohibited. 

18d.5 Assurances required. 

18d.6 Remedial action, voluntary action 
and seif evaluation. 

I8d.7 Designation of responsible employee. 
18d.8 Notice. 

18d.9 Administrative requirements for cer¬ 
tain recipients. 

18d.l0 Effect of State or local law or other 
requirements and effect of employment 
opportunities. 

Subparl 8—Employment Practice* 

18d.ll Discrimination prohibited. 

18d 12 Reasonable accommodation. 

18d.l3 Employment criteria. 

18d.l4 Preemployment Inquiries. 

Subpart C—Program Accessibility 

18d.21 Discrimination prohibited. 

18d.22 Existing facilities. 

18d.23 New construction. 

Subpart D—Elementary, Secondary, and Adult 
Education 

18d.31 Application. 

18d.32 Location and notification. 

18d.33 Free appropriate public education. 
18d.34 Educational setting. 

18d.35 Evaluation and placement. 

18d.36 Procedural safeguards. 

18d.37 Nonacademic services. 

18d.38 Adult education programs. 

18d.39 Private education programs. 

Subpart E—Postsecondary Education 

18d.41 Application. 

18d.42 Admissions and recruitment. 

18d.43 General treatment of students. 
18d.44 Academic adjustments. 

18d.45 Housing. 

18d.46 Financial and employment assis¬ 
tance to students. 

18d.47 Nonacademic services. 

Subpart F—Health and Sodal Services 

18d.51 Application. 

18d.52 Health and other social services. 
18d.53 Drug and alcohol addicts. 

18d.54 Education of Institutionalized per¬ 
sons. 

Subpart G—Procedures 

18d.61 Procedures. 

Appendix A—Statutory Provisions to 
Which This Part Applies. 

Authority: Sec. 504, Rehabilitation Act 
Of 1973. Pub. L. 93-112. 87 Hi at. 394 (29 
U.S.C. 704); E.O. 11914, 41 FR 17871. April 
29. 1976) 
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Svbport A—General Provision* 

518d.l Purpose. 

The purpose of this part is to effec¬ 
tuate section 604 of the Rehabilitation 
Act of 1973, which is designed to elimi¬ 
nate discrimination on the basis of 
handicap in any program or activity 
receiving Federal financial assistance. 

$ 18d.2 Application. 

This part applies to each recipient of 
Federal financial assistance from the 
Veterans Administration and to each 
program or activity that receives or 
benefits from such assistance. 

18d.3 Definitions. 

As used in this part, the term: (a) 
“The Act” means the Rehabilitation 
Act of 1973, Pub. L. 93-112, as amend¬ 
ed by the Rehabilitation Act Amend¬ 
ments of 1974, Pub. L. 93-516, 29 
U.S.C. 794. 

(b) “Section 504” means section 504 
of the Act. 

(c) “Education of the Handicapped 
Act” means that statute as amended 
by the Education for all Handicapped 
Children Act of 1975, Pub. L. 94-142, 
20 U.S.C. 1401 et seq. 

(d) “Agency” means the Veterans 
Administration. 

(e) “Administrator” means the Ad¬ 
ministrator of Veterans Affairs. 

(f) “Recipient” means any State or 
its political subdivision, any instru¬ 
mentality or a State or its political 
subdivision, any public or private 
agency, institution, organization, or 
other entity, or any person to which 
Federal financial assistance is ex¬ 
tended directly or through another re¬ 
cipient, including any successor, as¬ 
signee, or transferee of a recipient, but 
excluding the ultimate beneficiary of 
the assistance. 

(g) “Applicant for assistance” means 
one who submits an application, re¬ 
quest, or plan required to be approved 
by an Agency official or by a recipient 
as a condition to eligibility for Federal 
financial assistance. 

(h) “Federal financial assistance” 
means any grant, loan, contract (other 
than a procurement contract of or a 
contract insurance or guaranty), or 
any other arrangement by which the 
Agency provides or otherwise makes 
available assistance in the form of: 

(1) Funds, Including funds extended 
to any entity for payment to or on 
behalf of students admitted to that 
entity, extended directly to those stu¬ 
dents for payment to that entity, or 
extended directly to those students 
contingent upon their participation in 
a program of education or training of 
that entity; 

(2) Services of Federal personnel; or 

(3) Real and personal property or 
any interest in or use of such proper¬ 
ty, including; 

(i) Transfers or leases of such prop¬ 
erty for less than fair market value or 
for reduced consideration; and 


<ii) Proceeds from a subsequent 
transfer or lease of such property if 
the Federal share of its fair market 
value is not returned to the Federal 
Government. 

(i) “Facility” means all or any por¬ 
tion of buildings, structures, equip¬ 
ment, roads, walks, parking lots, or 
other real or personal property or in¬ 
terest in such property. 

(j) “Handicapped person.” (1) Handi¬ 
capped persons means any person 
who: 

(1) Has a physical or mental impair¬ 
ment which substantially limits one or 
more major life activities; 

(ii) Has a record of such an impair¬ 
ment; or 

(iii) Is regarded as having such an 
impairment. 

(2) As used in paragraph (j)(l) of 
this section; the phrase: 

(!) “Physical or mental impairment” 
means: 

(A) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more 
of the following body systems: Neuro¬ 
logical; musculoskeletal; special sense 
organs including speech organs; respi¬ 
ratory; cardiovascular, reproductive; 
digestive; genito-urinary; hemic and 
lymphatic; skin; and endocrine; or 

(B) Any mental or psychological dis¬ 
order, such a£ mental retardation; or¬ 
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. 

(ii) “Major life activities” means 
functions such as caring for one’s self, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning and working. 

(iii) “Has a record of such an impair¬ 
ment” means has a history of, or has 
been misclassified as having, a mental 
or physical impariment that substan¬ 
tially limits one or more major life ac¬ 
tivities. 

(iv) “Is regarded as having an im¬ 
pairment” means: 

(A) Has a physical or mental impair¬ 
ment that does not substantially limit 
major life activities but is treated by a 
recipient as constituting such a limita¬ 
tion; 

(B) Has none of the impairments de¬ 
fined in paragraph (j)(2)(i) of this sec¬ 
tion, but is treated by a recipient as 
having such an impairment. 

(k) “Qualified handicapped person” 
means: 

(l) With respect to employment, a 
handicapped person who, with reason¬ 
able accommodation, can perform the 
essential functions of the job in ques¬ 
tion; 

(2) With respect to elementary, sec¬ 
ondary, or adult educational services, 
a handicapped person: 

(i) Of an age during which nonhan- 
dlcapped persons are provided such 
services; 

(ii) Of any age during which it is 
mandatory under State law to provide 


such services to handicapped persons; 
or 

(iii) To whom a State is required to 
provide a free appropriate public edu¬ 
cation under section 612 of the Educa¬ 
tion of the Handicapped Act; and 

(3) With respect to postsecondary 
and vocational education services, a 
handicapped person who meets the 
academic and technical standards req¬ 
uisite to admission or participation in 
the recipient’s education program or 
activity; 

(4) With respect to training in Veter¬ 
ans Administration health care facili¬ 
ties, a handicapped person who with 
reasonable accommodation can func¬ 
tion within facility requirements for 
patient and staff safety and well 
being; 

(5) With respect to other services, a 
handicapped person who meets the es¬ 
sential eligibility requirements for the 
receipt of such services. 

(1) “Handicap 1 ’ means any condition 
or characteristic that renders a person 
a handicapped person as defined in 
paragraph (j) of this section. 

§ 18d.4 Discrimination prohibited. 

(a) General No qualified handi¬ 
capped person shall, on the basis of 
handicap, be excluded from participa¬ 
tion in, be denied the benefits of, or 
otherwise be subjected to discrimina¬ 
tion under any program or activity 
which receives or benefits from Feder¬ 
al financial assistance. 

(b) Discriminatory actions prohibit¬ 
ed. (1) A recipient, in providing any 
aid, benefit, or service, may not, direct¬ 
ly or through contractual, licensing, or 
other arrangements, on the basis of 
handicap: 

(i) Deny a qualified handicapped 
person the opportunity to participate 
in or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate 
in or benefit from the aid, benefit, or 
service that is not equal to that afford¬ 
ed others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective as that pro¬ 
vided to others; 

(iv) Provide different or separate 
aid, benefits, or services to handi¬ 
capped persons or to any class of 
handicapped persons unless such 
action is necessary to provide qualified 
handicapped persons with aid, bene¬ 
fits, or services that are as effective as 
those provided to others; 

(v) Aid or perpetuate discrimination 
against a qualified handicapped 
person by providing significant assis¬ 
tance to an agency, organization, or 
person that discriminates on the basis 
of handicap in providing any aid, bene¬ 
fit, or service to beneficiaries of the re¬ 
cipient's program; 

(vi) Deny a qualified handicapped 
person the opportunity to participate 
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as a member of planning or advisory 
boards; or 

(vii) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv¬ 
ing an aid, benefit, or service. 

(2) Aids, benefits, and services, to be 
equally effective, are not required to 
produce the identical result or level of 
achievement for handicapped and non¬ 
handicapped persons, but must give 
handicapped persons equal opportuni¬ 
ty to obtain the same result, to gain 
the same benefit, or to reach the same 
level of achievement, in the most inte¬ 
grated setting appropriate to the per¬ 
son's needs. 

(3) Despite the existence of separate 
or different programs or activities pro¬ 
vided in accordance with this part, a 
recipient may not deny a qualified 
handicapped person the opportunity 
to participate in programs or activities 
that are not separate or different. 

(4) A recipient may not, directly or 
through contractual or other arrange¬ 
ments, utilize criteria or methods of 
administration that: 

(i) Have the effect of subjecting 
qualified handicapped persons to dis¬ 
crimination on the basis of handicap. 

(ii) Defeat or substantially impair 
accomplishment of the objectives of 
the recipient’s program with respect to 
handicapped persons, or 

(iii) Perpetuate the discrimination of 
another recipient if both recipients 
are subject to common administrative 
control or are agencies of the same 
State. 

(5) In determing the site or location 
of a facility, an applicant for assis¬ 
tance or a recipient may not make se¬ 
lections that; 

(i) Exclude handicapped persons 
from, deny them the benefits of, or 
otherwise subject them to discrimina¬ 
tion under any program or activity 
that receives or benefits from Federal 
financial assistance, or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of the program or activity with respect 
to handicapped persons. 

(6) As used in this section, the aid, 
benefit, or service provided under a 
program or activity receiving or bene- 
fitting from Federal financial assis¬ 
tance includes any aid, benefit, or ser¬ 
vice provided in or through a facility 
that has been constructed, expanded, 
altered, leased or rented, or otherwise 
acquired, in whole or in part, with 
Federal financial assistance. 

(c) Programs limited by Federal law. 
The exlusion of nonhandicapped per¬ 
sons from the benefits of a program 
limited by Federal statute or Execu¬ 
tive order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu¬ 
tive order to a different class of handi¬ 


capped persons is not prohibited by 
this part. 

§ 18d.5 Assurances required. 

Assurances required. An applicant 
for Federal financial assistance for a 
program or activity to which this part 
applies shall submit an assurance on a 
form specified by the Administrator, 
that the program will be operated in 
compliance with this part. 

<b) Duration of obligation. (1) When 
Federal financial assistance is ex¬ 
tended in the form of real property or 
structures on the property, the assur¬ 
ance will obligate the recipient or, in 
the case of a subsequent transfer, the 
transferee, for the period during 
which the real property or structures 
are used for the purpose for which 
Federal financial assistance is ex¬ 
tended or for another purpose involv¬ 
ing the provisions of similar services or 
benefits. 

(2) Where Federal financial assis¬ 
tance is extended to provide personal 
property, the assurance will obligate 
the recipient for the period during 
which it retains ownership or posses¬ 
sion of the property. 

(3) In all other cases the assurance 
will obligate the recipient for the 
period during which Federal financial 
assistance is extended. 

(c) Extent of application to institu¬ 
tion or facility. An assurance shall 
apply to the entire Institution or facili¬ 
ty. The Administrator may waive this 
requirement if the institution or facili¬ 
ty can establish that the practices in 
designated parts and programs will not 
affect its practices in the program for 
which Federal financial assistance is 
being received or requested. If the as¬ 
sistance is being received or requested 
for the construction of a facility or 
part of a facility, the assurance shall 
apply to the entire facility and to fa¬ 
cilities operated by the institution or 
facility. 

(d) Outside individuals or organize - 
tions. A recipient shall not use the ser¬ 
vices of an individual or organization 
that discriminates against the handi¬ 
capped or permit such an individual or 
organization to use its facilities. The 
recipient shall provide the Administra¬ 
tor with written assurance from indi¬ 
viduals and organizations that such 
discrimination will not take place 
while they are providing services for 
the recipient or using his or her facili¬ 
ties. 

<e) Covenants. (1) Where Federal fi¬ 
nancial assistance is provided in the 
form of real property or interest in 
the property from the Agency, the in¬ 
strument effecting or recording this 
transfer shall contain a covenant run¬ 
ning with the land to assure nondiscri¬ 
mination for the period during which 
the real property is used for a purpose 
for which the Federal financial assis¬ 
tance is extended or for another pur¬ 


pose involving the provision of similar 
services or benefits. 

(2) Where no transfer of property is 
involved but property is purchased or 
improved with Federal financial assis¬ 
tance, the recipient shall agree to in¬ 
clude the covenant described in para¬ 
graph (b)(2) of this section in the in¬ 
strument effecting or recording any 
subsequent transfer of the property. 

(3) Where Federal financial assis¬ 
tance is provided in the form of real 
property or interest in the property 
from the Agency, the covenant shall 
also include a condition coupled with a 
right to be reserved by the Agency to 
revert title to the property if there is a 
breach of the covenant. If a transferee 
of real property proposes to mortgage 
or otherwise encumber the real prop¬ 
erty as security for financing construc¬ 
tion of new, or improvement of exist¬ 
ing, facilities on the property for the 
purpose for which the property was 
transferred, the Administrator may, 
upon request of the transferee and if 
necessary to accomplish such financ¬ 
ing and upon such conditions as he or 
she considers appropriate, agree to 
forbear the exercise of the right to 
revert title as long as the lien of the 
mortgage or other encumbrance re¬ 
mains effective. 

§ 18d.6 Remedial action, voluntary action 
and self-evaluation. 

(a) Remedial action. (1) If the Ad¬ 
ministrator finds that a recipient has 
discriminated against qualified per¬ 
sons on the basis of handicap in viola¬ 
tion of section 504 or this part, the re¬ 
cipient shall take such remedial action 
as the Administrator considers neces¬ 
sary to overcome the effects of the dis¬ 
crimination. 

(2) Where a recipient is found to 
have discriminated against qualified 
persons on the basis of handicap in 
violation of section 504 or this part 
and where another recipient exercises 
control over the recipient that has dis¬ 
criminated, the Administrator, where 
appropriate, may require either or 
both recipients to take remedial 
action. 

(3) The Administrator may, where 
necessary to overcome the effects of 
discrimination in violation of section 
504 or this part, require a recipient to 
take remedial action with respect to: 

(i) Handicapped persons who are no 
longer participants in the recipient’s 
program but who were participants in 
the program when such discrimination 
occurred; or 

(ii) Handicapped persons who would 
have been participants in the program 
had the discrimination not occurred. 

(b) Voluntary action. A recipient 
may take steps, in addition to any 
action that is required by this part, to 
overcome the effects of conditions 
that resulted in limited participation 
in the recipient’s program or activity 
by qualified handicapped persons. 
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(c) Self-evaluation. (1) A recipient 
shall, within 1 year of the effective 
date of this part: 

(1) Evaluate with the assistance of 
interested persons, including handi¬ 
capped persons or organizations repre¬ 
senting handicapped persons, its cur¬ 
rent policies and practices and the ef¬ 
fects of the policies and practices that 
do riot or may not meet the require¬ 
ments of this part; 

(ii) Modify, after consultation with 
interested persons, including handi¬ 
capped persons or organizations repre¬ 
senting handicapped persons, any poli¬ 
cies and practices that do not meet the 
requirements of this part; and 

(iii) Take, after consultation with in¬ 
terested persons, including handi¬ 
capped persons or organizations repre¬ 
senting handicapped persons, appro¬ 
priate remedial steps to eliminate the 
effects of any discrimination that re¬ 
sulted from adherence to these poli¬ 
cies and practices. 

(2) A recipient that employs fifteen 
or more persons shall, for at least 3 
years following completion of the eval¬ 
uation required under paragraph 
(c)(1) of this section, maintain on file, 
make available for public inspection, 
and provide to the Administrator upon 
request: 

(i) A list of the interested persons 
consulted; 

(ii) A description of areas examined 
and any problems identified; and 

(iii) A description of any modifica¬ 
tions made and of any remedial steps 
taken. 

§ 18d.7 Designation of responsible employ¬ 
ee. 

A recipient that employs fifteen or 
more persons shall designate at least 
one person to coordinate its efforts to 
comply with this part. 

§ 18d.8 Notice. 

(a) A recipient that employs fifteen 
or more persons shall take appropriate 
initial and continuing steps to notify 
participants, beneficiaries, applicants 
and employees, including those with 
impaired vision or hearing, and unions 
or professional organizations holding 
collective bargaining or professional 
agreements with the recipient that it 
does not discriminate on the basis of 
handicap in violation of section 504 
and this part. The notification shall 
state, where appropriate, that the re¬ 
cipient does not discriminate in admis¬ 
sion or access to, or treatment, or em¬ 
ployment in, its programs and activi¬ 
ties. The notification shall also include 
an identification of the responsible 
employee designated under § 18d.7. A 
recipient shall make the initial notifi¬ 
cation required by this paragraph 
within 90 days of the effective date of 
this part. Methods of initial and con¬ 
tinuing notification may include the 
posting of notices, publication in news¬ 


papers and magazianes, placement of 
notices in recipient’s publication, and 
distribution of memorandums or other 
written communications. 

(b) If a recipient publishes or uses 
recruitment materials or publications 
containing general information that it 
makes available to participants, bene¬ 
ficiaries, applicants, or employees, it 
shall include in those materials or 
publications a statement of the policy 
described in paragraph (a) of this sec¬ 
tion. A recipient may meet the re¬ 
quirement of this section either by in¬ 
cluding appropriate inserts in existing 
materials and publications or by revis¬ 
ing and reprinting the materials and 
publications. 

§ 18d.9 Administrative requirements for 
certain recipients. 

(a) The Administrator may require 
any recipient with fewer than fifteen 
employees, or any class of such recipi¬ 
ents. to comply with §§ 18d.7 and 18d.8 
in whole or in part, when the Adminis¬ 
trator finds a violation of this part or 
finds that such compliance will not 
significantly impair the ability of the 
recipient or class of recipients to pro¬ 
vide benefits or services. 

(b) The Administrator may at his or 
her discretion exempt certain recipi¬ 
ents from compliance with 55 18d.6(c) 
and 18d.7. 

§ 18d.l0 Effect of State or local law or 
other requirement* and effect of em¬ 
ployment opportunities. 

(a) The obligation to comply with 
this part is not obviated or alleviated 
by the existence of any State law or 
other requirement that, on the basis 
of handicap, imposes prohibitions or 
limits upon the eligibility of qualified 
handicapped persons to receive ser¬ 
vices or to practice any occupation or 
profession. 

(b) The obligation to comply with 
this part is not obviated or alleviated 
because employment opportunities in 
any occupation or profession are or 
may be more limited for handicapped 
persons than for nonhandicapped per¬ 
sons. 

Subport B—Employment Practices 

§ 18d.ll Discrimination prohibited. 

(a) General (1) No qualified handi¬ 
capped person shall, on the basis of 
handicap, be subjected to discrimina¬ 
tion in employment under any pro¬ 
gram or activity to which this part ap¬ 
plies. 

(2) A recipient shall make all deci¬ 
sions concerning employment under 
any program or activity to which this 
part applies in a manner which en¬ 
sures that discrimination on the basis 
of handicap does not occur and may 
not limit, segregate, or classify appli¬ 
cants or employees in any way that ad¬ 
versely affects their opportunities or 
status because of handicap. 


(3) A recipient may not participate 
in a contractual or other relationship 
that subjects qualified handicapped 
applicants or employees to discrimina¬ 
tion in employment. The relationships 
referred to in this section include rela¬ 
tionships with employment and refer¬ 
ral agencies, with organizations pro¬ 
viding or administering fringe benefits 
to employees of the recipient, and 
with organizations providing training 
and apprenticeship programs. 

(b) Specific activities. Nondiscrimin¬ 
ation in employment applies to: 

(1) Recruitment, advertising, and 
the processing of applications for em¬ 
ployment; 

(2) Hiring, upgrading, award of 
tenure, demotion, transfer, layoff, and 
rehiring; 

(3) Rates of pay or other forms of 
compensation and changes in compen¬ 
sation; 

(4) Job assignments, job classifica¬ 
tions, organizational structures, posi¬ 
tion descriptions, lines of progression, 
and seniority lists; 

(5) Leaves of absence, sick leave, or 
any other leave; 

(6) Fringe benefits available by 
virtue of employment, whether or not 
administered by the recipient; 

(7) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences, 
and other related activites, and selec¬ 
tion for leaves of absence to pursue 
training; 

(8) Employer sponsored activities, in¬ 
cluding social or recreational pro¬ 
grams; and 

(9) Any other term, condition, or 
privilege of employment. 

(c) Collective bargaining agreements. 
A recipient’s obligation to comply with 
this subpart is not affected by any in¬ 
consistent term of any collective bar¬ 
gaining agreement to which it is a 
party. 

§ 18d.l 2 Reasonable accommodation. 

(a) A recipient shall make reason¬ 
able accommodation to the known 
physical or mental limitations of a 
handicapped applicant or employee in 
order to determine if he or she is 
qualified to perform essential job 
skills unless the recipient can demon¬ 
strate that the accommodation would 
impose an undue hardship on the op¬ 
eration of its program. 

(b) Reasonable accommodation may 
include: 

(1) Making facilities used by employ¬ 
ees readily accessible to and usable by 
handicapped persons; and 

(2) Job restructuring, part-time or 
modified work schedules, acquisition 
or modification of equipment or de¬ 
vices, the provision of readers or inter¬ 
preters and other similar actions. 

(c) In determining under paragraph 
(a) of this section whether an accom¬ 
modation would impose an undue 
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hardship on the operation of a recipi¬ 
ent’s program, factors to be considered 
include: 

(1) The overall size of the recipient’s 
program with respect to number of 
employees, number and type of facili¬ 
ties, and size of budget; 

(2) The type of the recipient’s oper¬ 
ation, including the composition and 
structure of the recipient’s workforce; 
and 

(3) The nature and cost of the ac¬ 
commodation needed. 

(d) A recipient may not deny any 
employment opportunity to a qualified 
handicapped employee or applicant if 
the basis for denial is the need to 
make reasonable accommodation to 
the physical or mental limitations of 
the employee or applicant. 

§ 18d.l3 Employment criteria. 

(a) A recipient may not use any em¬ 
ployment test or other selection crite¬ 
rion that screens out or tends to 
screen out handicapped persons or any 
class of handicapped persons unless: 

(1) The test score or other selection 
criterion, as used by the recipient, is 
shown to be job-related for the posi¬ 
tion in question, and 

(2) Alternative job-related tests or 
criteria that do not screen out or tend 
to screen out as many handicapped 
persons are not shown by the Adminis¬ 
trator to be available. 

(b) A recipient shall select and ad¬ 
minister tests concerning employment 
to best ensure that, when adminis¬ 
tered to an applicant or employee who 
has a handicap that impairs sensory, 
manual, or speaking skills, the test re¬ 
sults accurately reflect the applicant’s 
or employee’s job skills, aptitude, or 
whatever other factor the test pur¬ 
ports to measure, rather than reflect¬ 
ing the applicant’s or employee’s im¬ 
paired sensory, manual, or speaking 
skills (except when those skills are the 
factors that the test purports to mea¬ 
sure). 

5 18d.l4 Preemployment inquiries. 

(a) Except as provided in paragraphs 

(b) and <c) of this section, a recipient 
may not conduct a medical examina¬ 
tion or may not inquire of an appli¬ 
cant as to whether the applicant is a 
handicapped person or as to the 
nature or severity of a handicap. A re¬ 
cipient may, however, inquire as to an 
applicant’s ability to perform job-re¬ 
lated functions. 

(b) A recipient may invite applicants 
for employment to indicate whether 
and to what extent they are handi¬ 
capped if: 

(1) It is taking remedial action to 
correct the effects of past discrimina¬ 
tion under 8 18d.6(a); 

(2) It is taking voluntary action to 
overcome the effects of conditions 
that resulted in limited participation 
in its Federally assisted program or ac¬ 
tivity under § 18d.6(b); or 


(3) It is taking affirmative action 
under section 503 of the Act. 

(i) The recipient shall state clearly 
on any written questionnaire used for 
this purpose or make clear orally, if no 
written questionnaire is used, that the 
information requested is intended for 
use solely in connection with its reme¬ 
dial action obligations or its voluntary 
or affirmative action efforts; and 

(ii) The recipient shall state that: 

(A) The information is being re¬ 
quested on a voluntary basis; 

(B) The information will be kept 
confidential as provided in paragraph 
(d) of this section; 

(C) Refusal to provide the informa¬ 
tion will not subject the applicant or 
employee to any adverse treatment; 
and 

(D) The information will be used 
only in accordahce with this part. 

(c) Nothing in this section shall pro¬ 
hibit a recipient from conditioning an 
offer of employment on the results of 
a medical examination conducted 
prior the the employee’s entrance on 
duty, if: 

(1) All entering employees are sub¬ 
jected to such an examination regard¬ 
less of handicap; and 

(2) The results of such an examina¬ 
tion are used only in accordance with 
the requirements of this part. 

(d) Information obtained in accor¬ 
dance with this section as to the medi¬ 
cal condition or history of the appli¬ 
cant shall be collected and maintained 
on separate forms that shall be given 
confidentiality as medical records, 
except that: 

(1) Supervisors and managers may 
be informed regarding restrictions on 
the work or duties of handicapped per¬ 
sons and regarding necessary accom¬ 
modations; 

(2) First aid and safety personnel 
may be informed, where appropriate, 
if the condition might require emer¬ 
gency treatment; and 

(3) Government officials investigat¬ 
ing compliance with the Act shall be 
provided relevant information upon 
request. 

Subport C—Program Accessibility 

8 18d.21 Discrimination prohibited. 

No qualified handicapped person 
shall, because a recipient’s facilities 
are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from partici¬ 
pation in. or otherwise be subjected to 
discrimination under any program or 
activity to which this part applies. 

8 18d.22 Existing facilities. 

(a) Program accessibility. A recipi¬ 
ent shall operate each program or ac¬ 
tivity to which this part applies so 
that the program or activity, when 
viewed in its entirety, is readily acces¬ 
sible to handicapped persons. This 


paragraph does not require a recipient 
to make each of its existing facilities 
or every part of a facility accessible to 
and usable by handicapped persons. 

(b) Methods. A recipient may comply 
with the requirement of paragraph (a) 
of this section through redesign of 
equipment, reassignment of classes or 
other services to accessible buildings, 
assignment of aides to beneficiaries, 
home visits, delivery of health, or 
other social services at alternate acces¬ 
sible sites, alteration of existing facili¬ 
ties and construction of new facilities 
in conformance with § 18d.23 or any 
other methods that make its program 
or activity accessible to handicapped 
persons. A recipient is not required to 
make structural changes in existing fa¬ 
cilities where other methods are effec¬ 
tive in making its programs or activi¬ 
ties readily accessible to handicapped 
persons. In choosing among available 
methods for complying with para¬ 
graph (a) of this section, a recipient 
shall give priority to methods that 
offer programs and activities to handi¬ 
capped persons in the most integrated 
setting appropriate. 

(c) Small health, welfare or other 
social service providers , and recipients 
that operate other than educational 
programs or activities. If a recipient 
with fewer than fifteen employees, 
finds after consultation with a handi¬ 
capped person seeking its services, 
that there is no method of complying 
with paragraph (a) of this section 
other than making a significant alter¬ 
ation in its existing facilities, the re¬ 
cipient may, as an alternative, refer 
the qualified handicapped person to 
other providers whose services are ac¬ 
cessible. 

(d) Time period. A recipient shall 
comply with paragraph (a) of this sec¬ 
tion within 60 days of the effective 
date of this part except that when 
structural changes in facilities are ne- 
cesary. these changes shall be made as 
soon as possible, but not later than 3 
years after the effective date of this 
part. 

(e) Transition plan. If structural 
changes to facilities are necessary to 
meet the requirement of paragraph (a) 
of this section, a recipient shall devel¬ 
op a transition plan within 6 months 
of the effective date of this part. The 
plan shall be developed with the assis¬ 
tance of interested persons, including 
handicapped persons or organizations 
representing handicapped persons. A 
copy of the transition plan shall be 
available for public inspection. The 
plan shall, at a minimum: 

(1) Identify physical obstacles in the 
recipient’s facilities that limit the ac¬ 
cessibility of its program or activity to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve full pro- 
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gram accessibility and, if the time 
period of the transition plan is longer 
than 1 year, identify steps that will be 
taken during each year of the transi¬ 
tion period; and 

(4) Indicate the person responsible 
for implementation of the plan. 

(f) Notice. The recipient shall imple¬ 
ment procedures to ensure that inter¬ 
ested persons, including persons with 
impaired vision or hearing, can obtain 
information concerning the existence 
and location of services, activities, and 
facilities that are accessible to and 
usable by handicapped persons. 

§ 1 Bd.23 New construction. 

(a) Design and construction. Each 
facility or part of a facility construct¬ 
ed by, on behalf of. or for the use of a 
recipient, after the effective date of 
this part, shall be designed and con¬ 
structed so that the facility or part of 
the facility is readily accessible to and 
usable by handicapped persons. 

(b) Alteration. Each facility or part 
of a facility which is altered by, on 
behalf of, or for the use of a recipient 
after the effective date of this part in 
a manner that effects or could affect 
the usability of the facility or part of 
the facility shall, to the maximum 
extent feasible, be altered so that the 
altered portion of the facility is read¬ 
ily accessible to and usable by handi¬ 
capped persons. 

(c) American National Standards In¬ 
stitute accessibility standards. Design, 
construction, or alteration of facilities 
in conformance with the “American 
National Standard Specifications for 
Making Buildings and Facilities Acces¬ 
sible to, and Usable by, the Physically 
Handicapped/* published by the 
American National Standards Insti¬ 
tute. Inc. (ANSI A117.1-196KR1971), * 
which is incorporated by reference in 
this part, shall constitute compliance 
with paragraphs (a) and (b) of this 
section. Departures from particular re¬ 
quirements of those standards by the 
use of other methods shall be permit¬ 
ted when it is clearly evident that 
equivalent access to the facility is pro¬ 
vided. 

Subport D—Elementary. Secondary, and Adult 
Education 

§18d.31 Application. 

This Subpart D applies to elemen¬ 
tary, secondary, and adult education 
programs and activities that receive or 
benefit from Federal financial assis¬ 
tance. 

S 18d.32 Location and notification. 

A recipient that operates a public 
elementary or secondary educational 
program shall annually: 


'Copies obtainable from American Na¬ 
tional Standards Institute, Inc., 1430 Broad¬ 
way, New York, N.Y. 10018. 


(a) Undertake to identify and locate 
every qualified handicapped person re¬ 
siding in the recipient’s jurisdiction 
who is not receiving a public educa¬ 
tion; and 

(b) Notify handicapped persons and 
their parents or guardians of the re¬ 
cipient’s duty under this subpart. 

§ 18d.33 Free appropriate public educa¬ 
tion. 

(a) General A recipient that oper¬ 
ates a public elementary or secondary 
education program shall provide a free 
appropriate public education to each 
qualified handicapped person who is 
in the recipient's jurisdiction, regard¬ 
less of the nature or severity of the 
person’s handicap. 

(b) Appropriate education. (1) The 
provision of an appropriate education 
is the provision of regular or special 
education and related aids and services 
that: 

(1) Are designed to meet individual 
educational needs of handicapped per¬ 
sons as adequately as the needs of 
nonhandicapped persons are met; and 

<ii) Are based upon adherence to 
procedures that satisfy the require¬ 
ments of §§ 18d.34, 18d.35, and 18d.36. 

(2) Implementation of an individual¬ 
ized education program developed in 
accordance with the Education of the 
Handicapped Act is one means of 
meeting the standard established in 
paragraph (bXlXi) of this section. 

(3) A recipient may place a qualified 
handicapped peson in or refer that 
person to a program other than the 
one that it operates as its means of 
carrying out the requirements of this 
subpart. The recipients remain respon- 
bile for ensuring that the require¬ 
ments of this subpart are met with re¬ 
spect to any qualified handicapped 
person so placed or referred. 

(c) Free education. (1) The provision 
of a free education is the provision of 
educational and related services with¬ 
out cost to the handicapped person or 
to his or her parents or guardian, 
except for those fees that are imposed 
on nonhandicapped persons or their 
parents or guardian. It may consist 
either of the provision of free services 
if a recipient places a handicapped 
person in or refers that person to a 
program not operated or. by the re¬ 
cipient as its means of carrying out 
the requirements of this subpart, of 
payment for the costs of the program. 
Funds available from any public or 
private agency may be used to meet 
the requirements of this subpart. 
Nothing in this section shall be con¬ 
strued to relieve an insurer or similar 
third party from an otherwise valid 
obligation to provide or pay for ser¬ 
vices provided to a handicapped 
person. 

(2) If a recipient places a handi¬ 
capped person in or refers that person 
to a program not operated by the re¬ 


cipient as its means of carrying out 
the requirements of this subpart, the 
recipient shall ensure that adequate 
transportation to and from the pro¬ 
gram is provided at no greater cost 
than would be incurred by the person 
or his or her parents or guardian if the 
person were placed in the program op¬ 
erated by the recipient. 

(3) If placement in a public or pri¬ 
vate residential program is necessary 
to provide free appropriate public edu¬ 
cation to a handicapped person be¬ 
cause of his or her handicap, the pro¬ 
gram including non-medical care and 
room and board, shall be provided at 
no cost to the person or his or her par¬ 
ents or guardian. 

(4) If a recipient has made available, 
in conformance with this section and 
§ 18d.34, a free appropriate public edu¬ 
cation to a handicapped person and 
the person’s parents or guardian 
chooses to place the person in a pri¬ 
vate school, the recipient is not re¬ 
quired to pay for the person’s educa¬ 
tion in the private school. Disagree¬ 
ments between a parent or guardian 
and a recipient regarding whether the 
recipient has made such a program 
available or regarding the question of 
financial responsibility are subject to 
the due process procedures of § 18d.36. 

(d) Compliance. A recipient may not 
exclude any qualified handicapped 
person from a public elementary or 
secondary education after the effec¬ 
tive date of this part. A recipient that 
is not, on the effective date of this 
part, in full compliance with the re¬ 
quirements of paragraphs (a) through 

(c) of this section shall meet those re¬ 
quirements at the earliest practicable 
time, but not later than September 1. 
1978. 

§ 18d.34 Educational setting. 

(a) Academic setting. A recipient 
shall educate, or shall provide for the 
education of. each qualified handi¬ 
capped person in its jurisdiction with 
persons who are not handicapped to 
the extent appropriate to the needs of 
the handicapped person. A recipient 
shall place a handicapped person in 
the regular educational environment 
operated by the recipient unless it is 
demonstrated by the recipient that 
the education of the person in the reg¬ 
ular environment with the use of sup¬ 
plementary aids and services cannot 
be achieved satisfactorily. If a recipi¬ 
ent places a person in a setting other 
than the regular educational environ¬ 
ment. it shall consider the proximity 
of the alternate setting to the person’s 
home. 

(b) Nonacademic settings. In provid¬ 
ing or arranging for the provision of 
nonacademic and extracurricular ser¬ 
vices and activities, a recipient shall 
ensure that handicapped persons par¬ 
ticipate with nonhandicapped persons 
in those activities and services to the 
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maximum extent appropriate to the 
needs of the handicapped person In 
question. 

(c) Comparable facilities. If a recipi¬ 
ent in compliance with paragraph (a) 
of this section operates a facility for 
handicapped persons, the recipient 
shall ensure that the facility and the 
services and activities provided in that 
facility are comparable to the other 
facilities, services, and activities of the 
recipient. 

§ lSd.35 Evaluation and placement 

(a) Preplacement evaluation. A re¬ 
cipient that operates a public elemen¬ 
tary or secondary education program 
shall conduct an evaluation of any 
qualified person who, because of 
handicap, needs or is believed to need 
special education or related services 
before taking any action concerning 
the initial placement of the person in 
a regular or special program and any 
subsequent change in placement. 

(b) Evaluation procedures. Elemen¬ 
tary. secondary, and adult education 
programs and activities that receive or 
benefit from Federal financial assis¬ 
tance shall establish standards and 
procedures which ensure that: 

(1) Tests and other evaluation mate¬ 
rials have been validated for the spe¬ 
cific purpose for which they are used 
and are administered by trained per¬ 
sonnel in conformance with the 
instructions provided by their produc¬ 
er; 

(2) Tests and other evaluation mate¬ 
rials include those tailored to assess 
specific areas of educational need and 
not merely those which are designed 
to provide a single general intelligence 
quotient; and 

(3) Tests are selected and adminis¬ 
tered to best ensure that, when a test 
is administered to a student with im¬ 
paired sensory, manual, or speaking 
skills, the test results accurately re¬ 
flect the students aptitude or achiev- 
ment level or whatever other factor 
the test purports to measure, rather 
than reflecting the student’s impaired 
sensory, manual, or speaking skills 
(except where those skills are the 
factor that the test purports to mea¬ 
sure). 

(c) Placement procedure. In inter¬ 
preting evaluation data and in making 
placement decisions, a recipient shall: 

(1) Draw upon information from a 
variety of sources; 

(2) Establish procedures to ensure 
that information obtained from all 
sources is documented and carefully 
considered; 

(3) Ensure that the placement deci¬ 
sion is made by a group of persons, in¬ 
cluding persons knowledgeable about 
the student, the meaning of the evalu¬ 
ation data and the placement options; 
and 

(4) Ensure that the placement deci¬ 
sion is made in accordance with 
§ 18d.34. 


(d) Reevaluation. A recipient to 
which this section applies shall estab¬ 
lish procedures, in accordance with 
paragraph (b) of this section, for peri¬ 
odic reevaluation of students who 
have been provided special education 
and related services. A reevaluation 
procedure consistent with the Educa¬ 
tion for the Handicapped Act is one 
means of meeting this requirement. 

§ lHd.36 Procedural safeguards. 

(a) A recipient that operates a public 
elementary or secondary education 
program shall implement a system of 
procedural safeguards with respect to 
actions regarding the identification, 
evaluation, or educational placement 
of persons who, because of handicap, 
need or are believed to need special in¬ 
struction or related services. The 
system shall include: 

(1) Notice; 

(2) An opportunity for the parents 
or guardian of the person to examine 
relevant records; 

(3) An impartial hearing with oppor¬ 
tunity for participation by the per¬ 
son's parents or guardian and repre¬ 
sentation by counsel; and 

(4) A review procedure. 

(b) Compliance with the procedural 
safeguards of section 615 of v the Edu¬ 
cation of the Handicapped Act is one 
means of meeting this requirement. 

§ 18d.37 Nonacademic services. 

(a) General. (1) Elementary, second¬ 
ary, and adult education programs 
that receive or benefit from Federal fi¬ 
nancial assistance shall provide nona¬ 
cademic and extracurricular services 
and activities in a manner which gives 
handicapped students an equal oppor¬ 
tunity for participation in these ser¬ 
vices and activities. 

(2) Nonacademic and extracurricular 
services and activities may include 
counseling services, physical recre¬ 
ational athletics, transportation, 
health services, recreational activities, 
special interest groups and clubs spon¬ 
sored by the recipient, referrals to 
agencies which provide assistance to 
handicapped persons, and employment 
of students, including both employ¬ 
ment by the recipient and assistance 
in making available outside employ¬ 
ment. 

(b) Counseling services. Elementary, 
secondary, and adult education pro¬ 
grams that receive or benefit from 
Federal financial assistance and that 
provide personal, academic, or voca¬ 
tional counseling, guidance, or place¬ 
ment services to its students shall 
ensure that qualified handicapped stu¬ 
dents are not counseled toward more 
restrictive career objectives than are 
nonhandicapped students with similar 
interests and abilities. 

(c) Physical education and athletics. 
In providing physical education 
courses and athletics and similar pro¬ 


grams and activities to any of its stu¬ 
dents, an elementary, secondary, or 
adult education program or activity 
that receives or benefits from Federal 
financial assistance may offer to 
handicapped students physical educa¬ 
tion and athletic activities that are 
separate or different from those of¬ 
fered to nonhandicapped students 
only if: 

(1) Separation or differentiation is 
consistent with 5 18d.34; and 

(2) No qualified handicapped stu¬ 
dent is denied the opportunity to com¬ 
pete for teams or to participate in 
courses that are not separate or differ¬ 
ent. 

§ 18d.38 Adult education programs. 

A recipient that operates an adult 
education program or activity may 
not. on the basis of handicap, exclude 
qualified handicapped persons from 
the program or activity. The recipient 
shall take into account the needs of 
these persons in determining the aid, 
benefits, or services to be provided 
under the program or activity. 

§ 18d.39 Private education programs. 

(a) A recipient that operates a pri¬ 
vate elementary or secondary educa¬ 
tion program may not on the basis of 
handicap, exclude a qualified handi¬ 
capped person from that program if 
the person can, with minor adjust¬ 
ments, be provided an appropriate 
education, as defined in } 18d.33(b)(l), 
within the recipient's program. 

(b) A recipient may not charge more 
for providing an appropriate education 
for handicapped persons than to non¬ 
handicapped persons except to the 
extent that any additional charge is 
justified by a substantial increase in 
cost to the recipient. 

(c) A recipient to which this section 
applies that operates special education 
programs shall operate those pro¬ 
grams in accordance with 55 18d.35 and 
18d.36. Each recipient to which this 
section applies is subject to 55 18d.34, 
18d.37, and 18d.38. 

Support E—Po«tft*condory Education 

518d.41 Application. 

This Subpart E applies to postsecon¬ 
dary education programs and activities 
that receive or benefit from Federal fi¬ 
nancial assistance. 

5 188.42 Admissions and recruitment 

(a) General. Qualified handicapped 
persons may not, on the basis of 
handicap, be denied admission or be 
subjected to discrimination in admis¬ 
sion or recruitment by a recipient. 

(b) Admission. In administering its 
admission policies, a recipent: 

(1) May not apply limitations on the 
number or proportion of handicapped 
persons who may be admitted; 

(2) May not use any test or criterion 
for admission that has a dispropor- 
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tionate, adverse effect on handicapped 
persons or any class of handicapped 
persons unless: 

(i) The test or criterion, as used by 
the recipient, has been validated as a 
predictor of success in the education 
program or activity in question; and 

(ii) Alternate tests or criteria that 
have a less disproportionate, adverse 
effect are not shown by the Adminis- 

, trator to be available: 

(3) Shall assure itself that: 

(i) Admissions tests are selected and 
administered to best ensure that, 
when a test is administered to an ap¬ 
plicant who has a handicap that im¬ 
pairs sensory, manual, or speaking 
skills, the test results accurately re¬ 
flect the applicant’s aptitude or 
achievement level or whatever other 
factors the test purports to measure, 
rather than reflecting the applicant’s 
impaired sensory, manual, or speaking 
skills (except where those skills are 
the factors that the test purports to 
measure); 

(ii) Admissions tests that are de¬ 
signed for persons with impaired sen¬ 
sory, manual, or speaking skills are of¬ 
fered as often and in as timely a 
manner as are other admissions tests; 
and 

(iii) Admissions tests are adminis¬ 
tered in facilities that, on the whole, 
are accessible to handicapped persons; 
and 

(4) Except as provided in paragraph 
(c) of this section, may not inquire as 
to whether an applicant for admission 
is a handicapped person. After admis¬ 
sion, the recipient may inquire on a 
confidential basis as to handicaps that 
may require accommodation. 

(c) Preadmission inquiry exception. 
When a recipient is taking remedial 
action to correct the effects of past 
discrimination under § 18d.6(a) or 
when a recipient is taking voluntary 
action to overcome the effects of con¬ 
ditions that resulted in limited partici¬ 
pation in its Federally assisted pro¬ 
gram or activity under § 18d.6(b), the 
recipient may invite applicants for ad¬ 
mission to indicate whether and to 
what extent they are handicapped. 

(1) The recipient shall state clearly 
on any written questionnaire used for 
this purpose or make clear orally if no 
written questionnaire is used that the 
information requested is intended for 
use solely in connection with its reme¬ 
dial action obligations or its voluntary 
action efforts; and 

(2) The recipient shall state clearly 
that the information is being request¬ 
ed on a voluntary basis, that it will be 
kept confidential, that refusal to pro¬ 
vide it will not subject the applicant to 
any adverse treatment, and that it will 
be used only in accordance with this 
part. 

(d) Validity studies. For the purpose 
of paragraph (b)(2) of this section, a 
recipient may base prediction equa¬ 


tions on first year grades, but shall 
conduct periodic validity studies 
against the education program or ac¬ 
tivity in question to monitor the gen¬ 
eral validity of the test scores. 

S lHd.43 Genera] treatment of students. 

(a) No qualified handicapped stu¬ 
dent shall, on the basis of handicap, be 
excluded from participation in, be 
denied the benefits of, or otherwise be 
subjected to discrimination under any 
academic, research, occupational train¬ 
ing. housing, health insurance, coun¬ 
seling, financial aid, physical educa¬ 
tion, athletics, recreation, transporta¬ 
tion, other extracurricular, or other 
program or activity operated by a re¬ 
cipient. 

(b) A recipient that considers partici¬ 
pation by students in education pro¬ 
grams or activities not operated 
wholly by the recipient as part of. or 
equivalent to, an education program or 
activity operated by the recipient shall 
assure itself that the other education 
program or activity, as a whole, pro¬ 
vides an equal opportunity for the par¬ 
ticipation of qualified handicapped 
persons. 

(c) A recipient shall operate its pro¬ 
grams and activities in the most inte¬ 
grated setting appropriate. 

§ 18d. il Academic adjustments. 

(a) Academic requirements . A recipi¬ 
ent shall make necessary modifica¬ 
tions to its academic requirements to 
ensure that these requirements do not 
discriminate or have the effects of dis¬ 
criminating, on the basis of handicap, 
against a qualified handicapped appli¬ 
cant or student. Modifications may in¬ 
clude changes in the length of time 
permitted for the completion of 
degree requirements, substitution of 
specific courses required for the com¬ 
pletion of degree requirements, and 
adaption of the manner in which spe¬ 
cific courses are conducted. Academic 
requirements that the recipient can 
demonstrate are essential to the pro¬ 
gram of instruction being pursued by 
the student or to any directly related 
licensing requirements will not regard¬ 
ed as discriminatory within the mean¬ 
ing of this section. 

(b) Other rules. A recipient may not 
impose upon handicapped students 
other rules, such as the prohibition of 
tape recorders in classrooms or guide 
dogs in campus buildings, that limit 
the participation of handicapped stu¬ 
dents in the recipient’s education pro¬ 
gram or activity. 

(c) Course examinations. In its 
course examinations or other proce¬ 
dures for evaluating students' aca¬ 
demic achievement in its program, a 
recipient shall provide methods for 
evaluating the achievement of stu¬ 
dents who have a handicap that im¬ 
pairs sensory, manual, or speaking 
skills that will best ensure that the re¬ 


sults of the evaluation represent the 
students’ achievement in the course, 
rather than reflect the students’ Im¬ 
paired sensory, manual, or speaking 
skills (except where such skills are the 
factors that the test purports to mea¬ 
sure). 

(d) Auxiliary aids. (1) A recipient 
shall ensure that no qualified handi¬ 
capped student is denied the benefits 
of, excluded from participation in, or 
otherwise subjected to discrimination 
under the education program or activ¬ 
ity operated by the recipient because 
of the absence of educational auxiliary 
aids for students with impaired senso¬ 
ry, manual, or speaking skills. 

(2) Auxiliary aids may include taped 
texts, interpreters or other effective 
methods of making orally delivered 
materials available to students with 
hearing impairments, readers in librar¬ 
ies for students with visual impair¬ 
ments. classroom equipment adapted 
for use by students with manual im¬ 
pairments, and other similar services 
and actions. Recipients need not pro¬ 
vide attendants, individually pre¬ 
scribed devices, readers for personal 
use or study, or other devices or ser¬ 
vices of a personal nature. 

§ lHd.45 Housing. 

(a) Housing provided by a recipient 
A recipient that provides housing to 
its nonhandicapped students shall pro¬ 
vide comparable, convenient, and ac¬ 
cessible housing to quail if ed handi¬ 
capped students at the same cost as to 
others. At the end of the transition 
period provided for in §18d.22(e), this 
housing shall be available in sufficient 
quantity and variety so that the scope 
of handicapped students’ choice of 
living accommodations is, as a whole, 
comparable to that of nonhandicapped 
students. 

(b) Other housing. A recipient that 
assists any agency, organization, or 
person in making housing available to 
any of its students shall assure itself 
that such housing is, as a whole, made 
available in a manner that does not 
result in discrimination on the basis of 
handicap. 

$18d.46 Financial and employment assis¬ 
tance to students. 

(a) Provisions of financial assis¬ 
tance. (1) In providing financial assis¬ 
tance to qualified handicapped per¬ 
sons, a recipient may not: 

(1) On the basis of handicap, provide 
less assistance than is provided to non¬ 
handicapped persons, limit eligibility 
for assistance, or otherwise discrimi¬ 
nate; or 

(ii) Assist any entity or person that 
provides assistance to any of the re¬ 
cipient’s students in a manner that 
discriminates against qualified handi¬ 
capped persons on the basis of handi¬ 
cap. 

(2) A recipient may administer or 
assist in the administration of scholar- 
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ships, fellowships, or other forms of fi¬ 
nancial assistance established under 
wills, trusts, bequests, or similar legal 
instruments that require awards to be 
made on the basis of factors that dis¬ 
criminate or have the effect of discri¬ 
minating on the basis of handicap only 
if the overall effect of the award of 
scholarships, fellowships, and other 
forms of financial assistance is not dis¬ 
criminatory on the basis of handicap. 

(b) Assistance in making available 
outside employment A recipient that 
assists any agency, organization, or 
person in providing employment op¬ 
portunities to any of its students shall 
assure itself that these employment 
opportunities, as a whole, are made 
available in a manner that would not 
violate Subpart B of this part if the 
opportunities were provided by the re¬ 
cipient. 

(c) Employment of students by re¬ 
cipients. A recipient that employs any 
of its students may not do so in a 
manner that violates Subpart B of this 
part. 

§ 18d.47 Nonacademic services. 

(a) Physical education and athletics. 

(1) In providing physical education 
courses and athletics and similar pro¬ 
grams and activities to any of its stu¬ 
dents, a recipient may not discrimi¬ 
nate on the basis of handicap. 

(2) A recipient may offer to handi¬ 
capped students physical education 
and athletic activities that are sepa¬ 
rate or different only if separation or 
differentiation is consistent with the 
requirements of § 18d.43(c) and only if 
no qualified handicapped student is 
denied the opportunity to compete for 
teams or to participate in courses that 
are not separate or different. 

(b) Counseling and placement ser¬ 
vices. A recipient that provides person¬ 
al. academic, or vocational counseling, 
guidance, or placement services to its 
students shall provide these services 
without discrimination on the basis of 
handicap. The recipient shall ensure 
that qualified handicapped students 
are not counseled toward more restric¬ 
tive career objectives than are non¬ 
handicapped students with similar in¬ 
terests and abilities. This requirement 
does not preclude a recipient from pro¬ 
viding factual information about li¬ 
censing and certification requirements 
that may present obstacles to handi¬ 
capped persons in their pursuit of par¬ 
ticular careers. 

(c) Social organizations. A recipient 
that provides significant assistance to 
fraternities, sororities, or similar orga¬ 
nizations shall assure itself that the 
membership practices of these organi¬ 
zations do not permit discrimination 
otherwise prohibited by this subpart. 


Subpart F—Health and Social Services 

§ 18d.51 Application. 

This Subpart F applies to health, 
and other social service programs and 
activities that receive or benefit from 
Federal financial assistance. 

§ lSd.52 Health and other social services. 

(a) General In providing health, or 
other social services or benefits, a re¬ 
cipient may not, on the basis of handi¬ 
cap: 

<1) Deny a qualified handicapped 
person these benefits or services; 

(2) Give a qualified handicapped 
person an opportunity to receive bene¬ 
fits or services that is not equal to that 
offered nonhandicapped persons; 

(3) Provide a qualified handicapped 
person with benefits or services that 
are not as effective (as defined in 
§ 18d.4(b)(2)) as the benefits or ser¬ 
vices provided to others; 

(4) Provide benefits or services in a 
manner that limits or has the effect of 
limiting the participation of qualified 
handicapped persons; or 

(5) Provide different or separate 
benefits or services to handicapped 
persons except where necessary to pro¬ 
vide qualified handicapped persons 
with benefits and services that are as 
effective as those provided to others. 

(b) Notice. A recipient that provides 
notice concerning benefits or services 
or written material concerning waivers 
of rights or consent to treatment shall 
ensure that qualified handicapped per¬ 
sons, including those with impaired 
sensory or speaking skills, are not 
denied effective notice because of 
their handicap. 

(c) Auxiliary aids. (1) A recipient 
that employs fifteen or more persons 
shall provide appropriate auxiliary 
aids to persons with impaired sensory, 
manual, or speaking skills, where nec¬ 
essary to give these persons an equal 
opportunity to benefit from the ser¬ 
vice in question. 

(2) The Administrator may require 
recipients with fewer than fifteen em¬ 
ployees to provide auxiliary aids where 
the provision of aids would not signifi¬ 
cantly impair the ability of the recipi¬ 
ent to provide its benefits or services. 

(3) Auxiliary aids may include 
brailled and taped material, interpret¬ 
ers, and aids for persons with impaired 
hearing or vision. 

§ 18d.53 Drug and alcohol addicts. 

A recipient that operates a general 
hospital or outpatient facility may not 
discriminate, with regard to a drug or 
alcohol abuser or alcoholic who is suf¬ 
fering from a medical condition, in the 


admission of that person for treat¬ 
ment of the medical condition, or in 
the treatment of the medical condition 
because of the person’s drug or alco¬ 
hol abuse or alcoholism. 

§ 18d.54 Education of institutionalized 
persons. 

A recipient that operates or super¬ 
vises a program or activity for persons 
who are institutionalized because of 
handicap and is responsible for provid¬ 
ing training shall ensure that each 
qualified handicapped person, as de¬ 
fined in § 18d.3(k>(2), in its program or 
activity is provided an appropriate 
education, as defined in § 18d.33(b). 
Nothing in this section shall be inter¬ 
preted as altering in any way the obli¬ 
gations of recipients under subpart D. 

Subpart G—Procedure* 

§ 18d.61 Procedure*. 

The procedural provisions applicable 
to title VI of the Civil Rights Act of 
1964 apply to this part. These proce¬ 
dures are found in §§ 18.6 through 
18.11 and Part 18b of this chapter. 

Appendix A—Statutory Provisions to 
Which This Part Applies 

1. Payments to State Homes (38 U.S.C. 
641-643). 

2. State home facilities for furnishing do¬ 
miciliary. nursing home, and hospital care 
(38 U.S.C. 5031-5037). 

3. Community nursing home care (38 
U.S.C. 620). 

4. Sharing of medical facilities, equip¬ 
ment, and information (38 U.S.C. 5051- 
5057). 

5. Assistance in establishing new state 
medical schools, grants to affiliated medical 
schools; assistance to health manpower 
training Institutions (38 U.S.C. ch. 82). 

6. Approval of educational institutions (38 
U.S.C. 104). 

7. Medical care for survivors and depen¬ 
dents of certain veterans (38 U.S.C. 613). 

8. Space and office facilities for represen¬ 
tatives of State employment service (38 
U.S.C. 244(4)). 

9. Space and office facilities for represen¬ 
tatives of recognized national service organi¬ 
zations (38 U.S.C. 3402(a)(2)). 

10. Vocational rehabilitation, post-Viet¬ 
nam era veterans educational assistance, 
veterans educational assistance, dependents 
educational assistance, and administration 
of educational assistance (38 U.S.C. chs. 31. 
32. 34. 35 and 36 respectively). 

11. Automobile and adaptive equipment 
for certain disabled veterans and members 
of the Armed Forces (38 U.S.C. ch. 39). 

12. Specially adapted housing for disabled 
veterans (38 U.S.C. 801-805). 

13. Veterans housing—direct loans (38 
U.S.C. 1811). 

14. Burial benefits (38 UJS.C. ch. 23). 

[FR Doc. 78-12024 Filed 5-2-78; 8:45 am] 
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[4310-55] 

DEPARTMENT OF THE INTERIOR 

FUh and Wildlife Service 

[50 CFR Part 23] 

STATUS OF NATIVE SPECIES PROTECTED BY 

THE ENDANGERED SPECIES CONVENTION 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Advance notice of potential 
rulemaking. 

SUMMARY: The Service is surveying 
the status of all species of wildlife 
native to the United States that are 
listed in Appendices I and II of the 
Endangered Species Convention in 
order to determine if they are appro¬ 
priately listed. Each of the nations 
party to the convention is to conduct a 
similar survey and submit proposals 
for appropriate changes that will be 
considered at the next meeting of the 
Parties. This notice summarizes the 
preliminary results of the United 
States survey, and invites the public to 
supply information that will assist the 
Service in determining the status of 
certain native wildlife species. A public 
meeting will be held on May 31. 1978. 
in Washington. D.C. to discuss the 
issues raised in this survey. 

DATES: The Service will consider all 
comments received by July 3.1978. 

ADDRESSES: Please send comments 
to the Director. U.S. Fish and Wildlife 
Service, Federal Wildlife Permit 
Office, Washington. D.C. 20240. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. Richard L. Jachowski, Federal 

Wildlife Permit Office. U.S. Fish and 

Wildlife Service, Washington, D.C. 

20240, phone 202-254-8100. 

SUPPLEMENTARY INFORMATION: 
The Convention on International 
Trade in Endangered Species of Wild 
Fauna and Flora has three appendices 
listing species that are subject to regu¬ 
lation. According to Article II of the 
Convention: 

1. Appendix I shall include all species 
threatened with extinction which are or 
may be affected by trade. Trade in speci¬ 
mens of these species must be subject to 
particularly strict regulation in order not to 
endanger further their survival and must 
only be authorized in exceptional circum¬ 
stances. 

2. Appendix II shall Include: 

(a) all species which although not neces¬ 
sarily now threatened with extinction may 
become so unless trade in specimens of such 
species is subject to strict regulation in 
order to avoid utilization incompatible with 
their survival: and 

(b) other species which must be subject to 
regulation in order that trade in specimens 
of certain species referred to in sub-para- 
graph (a) of this paragraph may be brought 
under effective control. 

3. Appendix III shall include aU species 
which any Party identifies as being subject 


to regulation within its jurisdiction for the 
purpose of preventing or restricting exploi¬ 
tation, and as needing the cooperation of 
other parties in the control of trade. 

Appendices I and II were developed 
in 1973 when the Convention was ne¬ 
gotiated at a plenipotentiary confer¬ 
ence of 80 nations in Washington, D.C. 
The International Union for Conserva¬ 
tion of Nature and Natural Resources 
(IUCN), which prepared the original 
draft of the Convention, also devel¬ 
oped a list of wildlife species in need 
of protection. The final composition of 
Appendices I and II (containing about 
419 and 264 taxa respectively) was ne¬ 
gotiated at the Conference, with many 
nations proposing changes in the origi¬ 
nal list (41 FR 24367). 

Subsequent changes in Appendices I 
and II were not made until the nations 
party to the Convention met in Novem¬ 
ber 1976 in Berne, Switzerland. The 122 
changes in the listed taxa made at 
Berne became effective on February 4. 
1977, 90 days after their adoption. No 
further changes have o ccurr ed since 
the list of species in 50 CFR, Part 23 
was published. (42 FR 10462). 

The Parties decided to adopt criteria 
for adding or deleting species after re¬ 
viewing the more than 600 proposals to 
amend Appendices I and II that were 
submitted in 1976. The criteria stress 
the need to consider both the biological 
status and the trade status of the spe¬ 
cies. The Service's proposed rule on the 
procedure for changing the appendices 
includes these criteria. (43 Fit 12349). 
They are reprinted below. 

$ 23.21 Criteria for amending the appendi¬ 
ces. 

(a) Additions, general rule. Species may 
only be added to Appendix I, II or m if 
they meet the following internationally 
agreed criteria. In determining the appro¬ 
priate appendix in which a species should be 
included, the biological and trade status of 
the species should be evaluated together. 
Trade in this context means any import, 
export or re-export. 

(b) Additions to Appendix I. Appendix I 
shall include species threatened with extinc¬ 
tion which are or may be affected by trade. 

(1) Biological status. To qualify for Ap¬ 
pendix I. a species must be currently threat¬ 
ened with extinction. Information of any of 
the following types is required, in order of 
preference: (i) scientific reports on the pop¬ 
ulation size or geographic range of the spe¬ 
cies based on single surveys; (lii) reports by 
reliable observers other than scientists on 
the population size or geographic range of 
the species over a number of years; or (iv) 
reports from various sources on habitat de¬ 
struction, heavy trade or other potential 
causes of extinction. Genera are included if 
most of their species are threatened with 
extinction and if identification of individual 
species within the genus is diffucult. The 
same applies to the listing of any smaller 
taxa within larger ones. If most of the 
smaller taxa are not threatened, but identi¬ 
fication of individual species is difficult, the 
entire larger taxon should be placed on Ap¬ 
pendix II. Species included an Appendix I 
because of difficulty in distinguishing them 
from threatened species in the same higher 


taxon should be annotated as such in the 
appendix. 

(2) Trade status. Species meeting the bio¬ 
logical criteria should be listed in Appendix 
I if they are or may be affected by interna¬ 
tional trade. This includes any species that 
might be expected to be traded for any pur¬ 
pose. scientific or otherwise. Particular at¬ 
tention should be given to any species for 
which such trade might, over a period of 
time, involve numbers of specimens consti¬ 
tuting a significant portion of the total pop¬ 
ulation size necessary for the continued sur¬ 
vival of the species. The biological status 
and trade status of a species are obviously 
related. When biological data show a species 
to be declining seriously, there need be only 
a probability of trade. When trade is known 
to occur, information on the biological 
status need not be as complete. This princi¬ 
ple especially applies to groups of related 
species, where trade can readily shift from 
one species that is well-known to another 
for which there is little biological informa¬ 
tion. 

(c) Additions to Appendix II. Appendix II 
shall include species which although not 
necessarily now threatened with extinction 
may become so unless trade in wildlife and 
plants of such species is subject to strict reg¬ 
ulation in order to avoid utilization incom¬ 
patible with their survival, and other species 
which must be subject to regulation in order 
that trade in such species of wildlife and 
plants may be brought under effective con¬ 
trol. 

(1) Biological status. To qualify for Ap¬ 
pendix II, a species need not currently be 
threatened with extinction, but there 
should be some indication that it might 
become so. Such an Indication might be a 
decreasing or very limited population size or 
geographic range of distribution. Informa¬ 
tion on biological status should be one of 
the types required for Appendix I species. 
Genera should be listed if some of their spe¬ 
cies are threatened and identification of in¬ 
dividual species within the genus is difficult. 
The same should apply to listing any small¬ 
er taxa within larger ones. 

(2) Trade status. Species meeting the bio¬ 
logical criteria should be listed if they pres¬ 
ently are subject to trade or are likely to 
become subject to trade. The latter situa¬ 
tion can arise where heavy trade in one spe¬ 
cies is extended to include similar species if 
the demand grows or if supplies of the one 
species are depleted. The amount of trade 
that a species can sustain without threat of 
extinction generally will be greater for spe¬ 
cies In Appendix II than for those in Appen¬ 
dix I, so there should be evidence of actual 
or expected trade in such a volume as to 
constitute a potential threat to survival of 
the species. Appendix II serves in part as a 
monitoring tool to gather trade data. The 
monitoring of a species in Appendix II can 
indicate if similar species not listed in Ap¬ 
pendix I or II are likely to be subject to 
trade. 

(d) Additions to Appendix III. Appendix 
III shall include species which any party 
identifies as being subject to regulation 
within its Jurisdiction for the purpose of 
preventing or restricting exploitation, and 
as needing the cooperation of other parties 
in the control of trade. 

(e) Deletions and transfers from Appendi¬ 
ces l and II. Species may only be deleted 
from Appendix I or II, or transferred from 
Appendix I to Appendix II if the following 
internationally agreed criterion is met. 
There must be positive scientific evidence 
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tfrat the species can withstand the exploita¬ 
tion resulting from the removal of protec¬ 
tion afforded by the present listing. This 
evidence must transcend informal or lay evi¬ 
dence of changing biological status and any 
evidence of commercial trade which may 
have been sufficient to require the species 
to be placed on an appendix intially. Such 
evidence should Include at least a well-docu¬ 
mented population survey, an indication of 
the population trend of the species, showing 
recovery sufficient to justify deletion or 
transfer, and an analysis of the potential for 
commercial trade in the species. 

(f) Deletions from Appendix III. Any party 
that has submitted a species for inclusion in 
Appendix III may withdraw it at any time. 

A Special Working Session was held 
in October 1977 in Geneva, Switzer¬ 
land, to discuss certain issues concern¬ 
ing implementation of the Convention 
that the Parties were unable to resolve 
at their first meeting. The participants 
in the Special Working Session recom¬ 
mended that the Parties supply cer¬ 
tain types of information in any 
future proposals to change Appendix I 
or II. The Service included these types 
of information in the requirements for 
petitions in the proposed rule on the 
procedure for changing the appendices 
(43 FR 12349). The participants also 
recommended that the Parties review 


the species of wildlife listed in the cur¬ 
rent appendices in order to make any 
necessary corrections at the next 
meeting. 

Under the terms of ths review, each 
Party is to survey the status of all spe¬ 
cies of wildlife listed in Appendices I 
and II that are native to its country. 
In cases where a species occurs in 
more than one Party country, the Sec¬ 
retariat of the Convention has desig¬ 
nated one of the Parties to coordinate 
the review. The Service identified 134 
species of wildlife in Appendices I and 
II that are native to the United States, 
and published a notice in the Federal 
Register on March 6, 1978, requesting 
information on them (43 FR 9169). 
The Service also communicated this 
list to the Secretariat for purposes of 
coordination and to other countries 
with a request for information on spe¬ 
cies in common. 

The Secretariat has requested that 
Parties submit formal proposals to 
amend Appendices I and II by August 
15, 1978, in order that they may be 
considered at the next meeting of the 
Conference of the Parties. The meet¬ 
ing is to be held March 19-31, 1979. in 
San Jose, Costa Rica. 


The purposes of the present notice 
are to announce the preliminary re¬ 
sults of the survey of 134 wildlife spe¬ 
cies in the United States and to re¬ 
quest additional comments and infor¬ 
mation. The present results are based 
on a study of all information available 
to the Service at the time this notice 
was prepared. It should be emphasized 
that the findings are preliminary and 
may be modified in light of significant 
new information. 

Following receipt of additional infor¬ 
mation and comments, the Service will 
review these findings and prepare 
formal proposals to make appropriate 
changes in the appendices. Any pro¬ 
posals that the Service communicates 
to the Secretariat will be announced 
simultaneously as a proposed rulemak¬ 
ing in the Federal Register. Informa¬ 
tion and comments received subse¬ 
quent to the proposed rulemaking will 
assist the Service in determining if its 
formal proposals should be modified 
before they are considered by the Par¬ 
ties. A final rulemaking will be pub¬ 
lished after the meeting of the Par¬ 
ties, announcing those amendments to 
Appendices I and II that the Parties 
adopt. 
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Summary of Recommendations 
(See explanation at end of table) 

Species 

Current Recommended Basis for 

Appendix Listing Appendix Listing Recommendation 

MAMMALIA 

RODENTIA 

Het eromyidae 


Dipodomys phillipsii 

II II 3 


ph 1 11 i ps i i 

(Ph i 11 i p k s Kangaroo rat) 


CETACEA 

Eschrichtidae 


Eschrichtius robustus 
(glaucus) 

(Gray whale) 

i i i 

Balaenopt eridae 


Balaenoptera borealis 
(Sei whale) 

I and 11 I and II 1 

Balaenoptera musculus 
(Blue whale) 

i i i 

Balaenoptera physalus 
(Fin whale) 

I and II I and II 1 

Megaptera novaeangliae 
(Humpback whale) 

I , I 1 

Balaenidae 


Balaena mysticetus 
(Bowhead whale) 

I I I 

Eubalaena glacialis 
(Right whale) 

I I I 

Eubalaena australis 
(Right whale) 

I I 1 

CARNIVORA 

Canidae 


Canis lupus 
(Gray wolf) 

11 II 2* 

Vulpes velox hebes 
(Northern kit fox 

I I 3 

Ursidae 



*The Service has received substantial information on these species too late to be considered 
in the present notice, but it will be considered in the subsequent findings. 
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Ursus arctos II II 

(Grizzly & brown bears) 

2* 

Ursus (Thalarctos) II » II 

maritimus 
{polar bear) 

1 


Must elidae 


Enhydra lustris I II 

nereis 

(Southern sea cller) 

4 and 6 

Lutra canadensis II II 

(River otter) - __ 

6 and 7* 

Mustela nigripes I I 

(Black-footed ferret) 

3 


Felidae 


Felis concolor coryi I I 

(Florida puma) 

3 

Felis concolor cougar I I 

(Eastern puma) 

3 

Felis concolor II II 

(Puma) 

3 

Lynx canadensis II II 

(Lynx) 

7* 

Lynx xufus II II 

(Bobcat) 

7 

Felis pardal is I I 

(Ocelot) 

7 

Felis wiedii I I 

(Margay) 

7 

Felis yagouaroundi I I 

cacomitli* 

(jaguarundi) 

7 

Felis yagouaroundi I I 

tolteca 
(Jaguarundi) 

7 

Panthera onca I X 

(jaguar) 

7 


*The Service has received substantial information on this species too late to be considered 
in the present notice, but it will be considered in the subsequent findings. 
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Arct ocephalus t ownsendi 
(Guadelupe fur seal) 

Phocidae 

Hirounga angustirost ris 
(Northern elephant seal) 

Monachus t ropical is 

(West Indian monk seal) 

Monachus schauinslandi 
(Hawaiian monk seal) 

SIRENIA 

Dugongidae 

Dugong dugon 
(Dugong) 

Tr ichechidae 

Trichechus manat us 
(Florida manatee) 

ARTIODACTYLA 
Antilocapridae 

Ant i locapra amcricana 
mexicana 

(Mexican pronghorn) 

Antilocapra americana 
sonoriensis 
(Sonoran pronghorn) 

Bovidae 


Ovis canadensis 
(Bighorn sheep) 


AVES 

ANSERIFORMES 
Anatidae 


Anas diazi 

("Mexican duck) 

Anas laysanensis 
(Taysan leal) 


Anas oust alet i 

^Marianas mallard) 


II 


I 


I 


I 


I 


I 


II 


I 


II 


I 


I 


I 


II 


3 


0 4 and 5 

0 4 


I 


3 


I 


1 


I 


II 


3 and 6 


I 


1 


II 


2 


0 


4 


1 


1 


I 


3 
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Anser albifrons garabelli 
(Tule white-fronted goose) 

II 


II 

7 

Branta canadensis 
leucopareia 

(Aleutian Canada goose) 

I 


I 

I 

Branta sandvicensis 
(Hawaiian goose) 

I 


I 

1 

Cygnus buccinator 
(Trumpeter swan) 

II 


II 

1 

FALCONIFORMES 

Cat hartidae 


• 



Gymnogyps californianus 
(California condor) 

I 


I 

3 

Accipit ridae 


- 



Accipiter genti1 is 
(Goshawk) 

II 


II 

I 

Aquila chrysaetos 
(Golden eagle) 

II 


II 

2 and 6 

Circus cyaneus 
(Marsh hawk) 

II 


II 

3 

Haliaeetus leucocephalus 
(Bald eagle) 

I 

1 

I and II 

1 and 2 

Pandionidae 





Pandion hal iaetus 
(Osprey) 

II 


II 

3 

Falconidae 





Falco columbarius 
(Mer1ini 

• II 


II 

1 

Falco femoralis 
^Aplotnado falcon) 

II 


II 

7 

Falco mexicanus 
(Prairie falcon) 

II 


II 

1 

Falco peregrinus 
(Peregrine falcon) 

I 


I 

1 

Falco rusticolus 
(Gyrfalcon) 

II 


II 

l 
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Fa 1co sparverius 
(American kestrel) 

Caracara cheriway 
(Caracara) 

GALLIFORMES 
Tet raonidae 

Tympanuchus cupido 
at t vat eri 

(At twater's greater prairie 
chicken) 

Tympanuchus cupido 
pinnat us 

(Greater prairie chicken) 

Phas ianidae 

Colinus virginianus 
ridgvayi 

(Masked bobwhite) 

Cyrt onyx mont ezumae 
mearnsi 

fMearn 1 s quail) 

GRUIFORMES 

Gruidae 

Grus americana 
(whooping crane) 

Grus canadensis pulla 

(Mississippi sandhill crane) 

Grus canadensis pratenis 
(Florida sandhill crane) 

CHARADRIIFORMES 
Scolopacidae 

Numenius boreal is 
^Eskimo curlew) 

PSITTACIFORMES 

Psittacidae 

Amazona vi11 at a 

(Puerto Rican parrot) 

Rhynchopsitta pachyrhyncha 
(Thick-billed parrot) 


II 

II 


I 


II 


I 


II 


1 

I 

II 


I 


I 


1 


0 

II 


I 


0 


I 


II 


I 

I 1 

II 


I 


I 

I 
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SJRICIFORMES 


St rigidae 


Otus nudipes newtoni 

Tvirgin Islands 
screech owl) 

II 

II 


3 

Nyctea scandiaca 
(Snowy owl) 

II 

II 


2 

REPTILIA 

TESTUDINATA 

Eraydidae 


« 



Clemmys rauhlenbergi 
(Bog turtle) 

II 

II 


7 

Testudinidae 





Gopherus agassizii 
(Gopher tortoise) 

II 

II 


7 

Gopherus berlandieri 
(Gopher tortoise) 

II 

II 


7 

Gopherus flavomarginatus 
(Gopher tortoise) 

II 

II 


7 

Gopherus polyphemus 
(Gopher tortoise) 

II 

II 


7 

Geochelone carbonaria 
(Red-footed tortoise) 

II 

II • 


7 

Cheloniidae 





Caretta caretta 

(Loggerhead sea turtle) 

I 

I 


l 

Chelonia mydas 

(Green sea turtle) 

I 

I 

• 

I 

Eretmochelys imbricata 
(Hawksbill sea turtle) 

I 

I 


1 

Lepidochelys kempii 

(Atlantic ridley sea turtle) 

I 

I 


1 

Lepidochelys olivacea 

(Olive ridley sea turtle) 

I 

I 


1 

Dermochelyidae 





Dermochelys coriacea 

(Leatherback sea turtle) 

I 

I 


1 


FEDERAL REGISTER, VOL 43, NO. 36—WEDNESDAY, MAY 3, 1973 






































19184 


PROPOSED RULES 


CROCODYLIA 
Alligatoridae 


Alligator mississippiensis 
(American alligator) 

I 

II 

4* 

Crocodylidae 




Crocodylus novaeguineae 
mindorensis 
(Philippine crocodile) 

I 

I 

7 

Crocodylus acutus 

(American crocodile) 

II 

I (U.S. population) 

II (other populations) 

4 and 5 
7 

Crocodylus novaeguineae 
(New Guinea crocodile) 

II 

II 

7 

• 

Crocodylus porosus 

(Saltwater crocodile) 

II 

II 

7 

SAURIA 

Iguanidae 




Iguana iguana 
(Iguana) 

II 

II 

7 

Cyclura cornuta 
(Ground iguana) 

II 

II 

7 

Phrynosoma coronatura 
blainvillei 

(San Diego horned lizard) 

II 

II 

7 

Teiidae 




Cneraidophorus hyperythrus 
(Orange-throated whiptail 
lizard) 

II 

II 

7 

Helodermatidae 




Heloderma suspectum 
(Gila monster) 

II 

II 

7 

Varanidae 




Varanus indicus 

II 

II 

7 


(Monitor lizard) 

SERPENTES 

Boidae 


*The Service has received substantial information on this species too late to be considered 
in the present notice, but it will be considered in the subsequent findings. 
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Epicrates inornatus 
(Puerto Rican boa) 

I 



I 


7 

Epicrates monensis 
(Mona Island boa) 

II 



II 


7 

Charina bottae 
(Rubber boa) 

II 



II 


7 

Lichanura trivirgata 
(Rosy boa) 

II 



II 


7 

Candoia carinatus 

(Pacific island boa) 

II 



II 


7 

Colubridae 







Thamnophis couchi 
hammondi 

(Two-striped garter 
snake) 

II 



II 


7 

AMPHIBIA 

SALIENTIA 

Bufonidae 







Bufo retiforrais 

(Sonoran green toad) 

II 



II 


7 

PISCES 

ACIPENSERIFORMES 

Acipenseridae 

• 






Acipenser brevirostrum 
(Shortnose sturgeon) 

1 



I 


1 

Acipenser oxyrhynchus 
(Atlantic sturgeon) 

I 



I 


2 

Acipenser fulvescens 
(Lake sturgeon) 

II 



II 


l 

SALMONIFORMES 

Salmonidae 







Coregonus alpenae 
(Longjaw cisco) 

1 



0 


4 

CYPRINIFORMES 

Catoslomidae 







Chasmistes cujus 
(Cui-ui) 

I 



I 


j 


Cyprinidae 
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Plagopt erus argentissimus II 

(Wound fin) 

Ptychocheilus lucius II 

(Colorado squawfish) 

PERCIFORMES 

Percidae 

Stizost edion vit reum I 

glaucum 
(Blue pike) 

MOLLUSCA 
NAIADOIDA 
Unionidae 

Conrad ilia caelata I 

(Birdwing pearly mussel) 

Cyprogenia aberti II 

(Edible pearly mussel) 

Dromus dromas . I 

(Dromedary pearly mussel) 

Epioblasma ( g Dy9nomia ) I 

florentina curtisi 
(Curtis* pearly mussel) 


Epioblasma ( s Dysnomia ) I 

florentina florentina 
(Yellow-blossom pearly mussel) 

Epioblasma ( s Dysnomia ) I 

Sampsoni 

(Sampson's pearly mussel) 

Epioblasma (* Dysnomia ) I 

sulcata perobliqua 
(White cat*s paw mussel) 

Epioblasma ( s Dysomia ) I 

t orulosa gubernaculum 
(Green-blossom pearly mussel) 

Epioblasma ( s Dysnoroia ) II 


torulosa rangiana 
(Tan-blossora pearly 
mussel) 

Epioblasma ( c Dysnomia ) I 

torulosa torulosa 
(Tubereuled-blossom pearly 
mussel) 


ii :» 

ii :* 


o 


I 7 

II 7 

I 3 

I 7 

0 4 

0 4 

I 7 

I 7 


II 


7 


I 


7 


N 
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Epioblasma (=Dysnomia) 
t urgidula 

(Turgid-blossom pearly 
mussel) 

I 


I 


7 

Epioblasma (=Dysnomia) 
walkeri 

(Brown-blossom pearly 
mussel) 

I 


I 


7 

Fusconaia cuneolus 

(Fine-rayed pigtoe mussel) 

I 


I 


7 

Fusconaia edgariana 
(Shiny pigtoe mussel) 

I 


I 


7 

• 

Fusconaia subrotunda 
(Long solid mussel) 

II 


II 


7 

Lampsilis brevicula 
(Ozark lamp pearly 
mussel) 

II 


II 


7 

Lampsilis higginsi 
(Higgins eye mussel) 

I 

a 

I 


7 

Lampsilis orbiculata 
orbiculata 

(pink mucket mussel) 

I 


I 


7 

Lampsilis satura 

(Plain pocketbook mussel) 

I 


I 

t 

7 

Lampsilis virescens 

(Alabama lamp pearly mussel) 

I 


I 


7 

Lexingtonia dolabelloides 
(Slab-sided pearly mussel) 

II 


II 


7 

Pleorobema clava 

(Club pearly mussel) 

II 


II 


7 

Plethobasis cicatricosus 
(White wartyback mussel) 

I 


I 


7 

Plethobasis cooperianus 
(Orange-footed pimpleback 
mussel) 

I 


I 


7 

Pleurobema plenum 

(Rough pigtoe mussel) 

I 


I 


7 

Potamilus capax 

I 


I 


7 


(Fat pocketbook mussel) 
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Quadrula intermedia I 

(Cumberland monkey face 
mussel) 

Quadrula spares I 

(Appalachian monkey face 
mussel) 

Toxolasma ( «Carunculata ) I 

cy1indrella 

(Pale 1i11iput pearly mussel) 

Villosa (= Micromya ) trabilis 1 

(Cumberland bean mussel) 


I 


I 


I 


I 


7 


7 


7 


7 
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Key to bases for recommendations: 

(1) Available biological and trade in¬ 
formation indicates the species is now 
appropriately listed because of its bio¬ 
logical and international trade status; 

(2) available biological and trade infor¬ 
mation does not meet requirements to 
effect a change under the criteria, but 
it suggests the species should be re¬ 
classified because of its biological 
status; (3) available biological and 
trade information does not meet re¬ 
quirements to effect a change under 
the criteria, but it suggests the species 
should be reclassified because of its 
trade status; (4) available biological 
and trade information meets the crite¬ 
ria to indicate the species should be re¬ 
classified because of its biological 
status; (5) available biological and 
trade information meets the criteria to 
indicate the species should be reclassi¬ 
fied because of its trade status; (6) 
available biological and trade informa¬ 
tion indicates the species should be 
listed because of its similarity in ap¬ 
pearance to other listed species, sub¬ 
species or populations of the same spe¬ 
cies; and (7) available biological and 
trade information does not meet re¬ 
quirements of the criteria to effect a 
change and it does not suggest the 
species should be reclassified. 

The reasons for the preliminary 
findings presented in this table are ex¬ 
plained below. Discussions of species 
are grouped according to the basis for 
the recommended listing. 

(1) Species for which the available 
biological and trade information indi¬ 
cate that they are now appropriately 
listed because of their biological and 
trade status. 

There are 12 mammals, 13 birds, 6 
reptiles, and 2 fishes, or 33 of the 134 
listed native species that appear to fit 
this category, according to informa¬ 
tion examined by the Service. This in¬ 
formation on present and historical 
abundance and range of geographic 
distribution, and on the extent of in¬ 
ternational trade appears sufficient to 
warrant the current listings of these 
species in the appendices. There is 
actual or potential trade in each spe¬ 
cies, and each is currently (Appendix 
I) or potentially (Appendix II) threat¬ 
ened with extinction according to the 
most recent data. 

The mammals recommended for re¬ 
tention in their current listings on this 
basis include the whales, polar bear, 
dugong, and manatee. 

Among the species of birds recom¬ 
mended for retention in their current 
listings on the basis that they fit the 
criteria are several raptors. The bald 
eagle in most of the 48 conterminous 
United States is reduced in abundance 
to the extent that it qualifies for Ap¬ 
pendix I, but populations in Canada 
and Alaska are not currently threat¬ 
ened with extinction (see discussion 
below). The Convention provides that 


geographically separate populations of 
a biological species or subspecies may 
be treated as separate “species” for 
purpose of control, provided they are 
listed as such in the appendices. 

The Prairie falcon, merlin, gyrfalcon 
and goshawk are commonly used in 
falconry. Information on their abun¬ 
dance is either slight or conflicting, 
but the high potential for trade indi¬ 
cates they should be retained on Ap¬ 
pendix II. 

The decline of the peregrine falcon 
in Europe and North America has 
been closely studied, and is linked to 
pesticides. Recent surveys throughout 
much of North America found that at 
best the decline has slowed or stopped, 
but in many places the breeding rate 
was continuing to drop. Banding stud¬ 
ies and counts of migratory hawks in¬ 
dicate increase but so far do not pro¬ 
vide statistically sufficient data for 
analysis. If populations were at 
normal levels, the demand for falconry 
birds might be insignificant relative to 
the total population. Because of their 
reduced present level, any trade needs 
to be strictly controlled. 

All of the listed sea turtles are rec¬ 
ommended to remain in Appendix I 
because population trends indicate 
rapid declines, some of the species 
have very low breeding populations, 
and the commercial harvest of adults 
and destruction of nests are continu¬ 
ing threats to their survival. 

(2) Species for which the available 
biological and trade information does 
not meet requirements of the criteria 
to effect a change, but suggests that 
the species should be reclassified be¬ 
cause of its biological status. 

The criteria for deletion of a species 
from Appendix I or II, or transfer 
from Appendix I to Appendix II, re¬ 
quire scientific evidence of population 
size and trend showing recovery of the 
species and an analysis of the poten¬ 
tial for commercial trade. The criteria 
for deletion of a species from the ap¬ 
pendices or its transfer from Appendix 
I to Appendix II are more rigorous 
than those for addition of a species be¬ 
cause the Parties recognized that pre¬ 
maturely reducing the protection af¬ 
forded a species could result in perma¬ 
nent loss of the resource. Errors in 
listing, if any, were to favor the wild¬ 
life or plant rather than its exploita¬ 
tion. The basic test for such transfer 
or deletions is whether or not the spe¬ 
cies can withstand the exploitation 
that would follow this reduction or 
loss of protection. There are 3 mam¬ 
mals, 4 birds and 1 fish among the 
listed native species for which the data 
show substantial populations, but 
these data do not meet the require¬ 
ments of the criteria for deletion or 
transfer from Appendix I to Appendix 
II. It appears that if more complete in¬ 
formation on the biological status of 
these species becomes available, it 


might be appropriate to effect such 
changes, in light of our current knowl¬ 
edge of international trade in them. 

While the natural range of the At¬ 
lantic sturgeon apparently has been 
severly limited, this fish has been re¬ 
ported in numbers sufficient not to be 
considered currently threatened with 
extinction. 

Trophy hunting of ttfe bighorn 
sheep continues in the United States, 
Canada, and Mexico with little knowl¬ 
edge of the recovery rate of this spe¬ 
cies. It’s range has been greatly re¬ 
duced and the current population has 
been reported at no more than 18,000 
to 20,000, down from an estimated 1.5 
million to 2 million in the last century. 
New herds have been introduced into 
many areas to re-establish the species 
and in some instances these introduc¬ 
tions have been successful. Habitat 
protection is the basic need because, 
except for a few fragments that have 
escaped overgrazing by domestic live¬ 
stock, the habitat of the bighorn has 
been destroyed. 

Reported increasing in population in 
the United States, the Mearn’s quail 
has recovered sufficiently in part of its 
range to withstand controlled hunting, 
but the status is unknown over the 
greater part of its range in Mexico. 

The Alaskan and Canadian grizzly or 
brown bears continue to be taken by 
trophy hunters from various parts of 
the world. The pelt of the gray wolf Is 
extremely warm and used in the man¬ 
ufacture of cold weather clothing. 
Substantial populations of both spe¬ 
cies occur in Alaska and Canada. 
While current biological data are not 
complete on these species, the Service 
has received substantial information 
on these animals too late to be consid¬ 
ered in the present notice, but it will 
be included in the subsequent find¬ 
ings. 

The golden eagle is a widespread 
species, of which the United States 
populations do not appear to be poten¬ 
tially threatened with extinction in 
spite of persecution and some utiliza¬ 
tion for falconry, taxidermy and 
feathers. However, it is very difficult 
to distingush U.S. specimens from 
specimens entering international trade 
from other countries where the spe¬ 
cies requires strict protection. 

The snowy owl is periodically abun¬ 
dant in Alaska and Canada, and is fre¬ 
quently sighted in northern parts of 
the 48 conterminous United States 
during those periods of abundance far¬ 
ther north. The bird does not appear 
to be potentially threatened with ex¬ 
tinction, although accurate population 
data are unavailable. Trade appears to 
be limited to taxidermy and local use 
for food. 

(3) Species for which the available 
biological and trade information does 
not meet requirements of the criteria 
to effect a change, but suggests that 
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the species should be reclassified be¬ 
cause of its trade status. 

There are 9 mammals, 11 birds, 3 
fishes, and 1 mollusc or 24 of the 134 
listed native species for which no posi¬ 
tive evidence of current national or in¬ 
ternational trade is available. In addi¬ 
tion, each of these species is protected 
under state or Federal law, which 
greatly reduces the potential for trade. 
Knowledge of the present and histori¬ 
cal abundance and geographic range is 
variable and in no case does it appear 
to meet the requirements of the crite¬ 
ria for deletion or transfer of a species 
from Appendix II. However, the lack 
of evidence for, and unlikelihood of, 
trade in these species suggests that 
their listing in the appendices serves 
no useful purpose in a Convention in¬ 
tended to regulate international move¬ 
ment of wildlife and plants. Any re¬ 
duction in protection afforded by the 
Convention is not expected to harm 
these species. 

The puma, for example, is wide¬ 
spread in distribution although it has 
been extirpated in many of the settled 
portions of North America and two 
subspecies are threatened with extinc¬ 
tion. The species still persists in wilder 
regions of the New World, and is regu¬ 
larly sport-hunted in the western 
states except California, and in 
Mexico and central and South Amer¬ 
ica. The species appears to be ade¬ 
quately managed for a sustained sport 
harvest in certain western states, but 
there has been a general decline in its 
abundance. The potential for interna¬ 
tional trade in the puma is slight and 
is unlikely to present a threat to its 
survival. 

The marsh hawk is apparently nu¬ 
merous in the United States wherever 
suitable marshland is available. The 
U.S. Fish and Wildlife Service Breed¬ 
ing Bird Survey shows this species has 
declined 5 percent per year over the 
past 10 years, but numbers of individ¬ 
uals are still large. There is little like¬ 
lihood of trade; the species is unimpor¬ 
tant in falconry. Current information 
on the biological and trade status of 
the bird thus suggests it should not be 
listed in Appendix II, but this infor¬ 
mation does not meet the require¬ 
ments of the criteria for deletion. 

(4) Species for which the available 
biological and trade information meets 
the criteria to indicate they should be 
reclassified because of their biological 
status. 

Biological status alone is not suffi¬ 
cient to effect a change in listing 
under the criteria; it must be consid¬ 
ered along with trade status to evalu¬ 
ate the impact that any reclassifica¬ 
tion might have on the species. How¬ 
ever. for some species it is biological 
status, rather than trade status, that 
primarily indicates the need for reclas¬ 
sification. 

This survey indicates that there are 
3 mammals, 3 birds, 2 reptiles, 2 fishes 


and 2 mussels for which the informa¬ 
tion on biological status appears suffi¬ 
cient to effect a change in the listing, 
given what is known about trade 
status. Certain of these species are be¬ 
lieved to be extinct since no living 
specimens have been found after many 
years of searching. The criteria do not 
specifically address this situation, but 
it is clear that the listing of the spe¬ 
cies is not appropriate in view of the 
fundamental principles of the Conven¬ 
tion. 

The West Indian monk seal, the 
longjaw cisco and the blue pike of the 
Great Lakes, and the yellow-blossom 
and Sampson’s pearly mussels fit this 
category of apparent extinction as no 
specimens have been found in recent 
years. For example, no living specimen 
of the longjaw cisco has been seen 
since 1952. 

The Mexican duck has recently been 
reclassified as a subspecies of the mal¬ 
lard duck (Anas platyrhynchos); cur¬ 
rent nomenclature for this subspecies 
is Anas platyrhynchos diazi. The U.S. 
population of diaet-like ducks contains 
only about 10% pure individuals. 
Recent surveys in Mexico indicate the 
taxon is secure there. 

There currently appears to be no po¬ 
tential trade in the northern elephant 
seal, and its population is increasing 
under protective measures. 

The greater prairie chicken has re¬ 
covered in such numbers that it may 
now be taken legally by hunters 
within parts of its range. 

A reported 46 percent increase be¬ 
tween 1970 and 1974 enlarged the total 
U.S. population of American alligators 
to almost 750,000 individuals. This spe¬ 
cies should, therefore, no longer be 
considered as currently threatened 
with extinction. 

Surveys report the U.S. population 
of the American kestrel to exceed 
300.000 individuals. The U.S. Fish and 
Wildlife Service Breeding Bird Survey 
shows it to have increased in abun¬ 
dance in the United States over the 
past 10 years. The species is wide¬ 
spread throughout North and South 
America. While there is limited local 
use of this species for falconry it 
cannot be considered as endangered or 
in significant international trade. 

There are only 200-400 known indi¬ 
viduals of the American crocodile in 
the United States. Furthermore, re¬ 
spondents suggest this population has 
only 25 known breeding females and 
practically no current survival of the 
hatchlings. The United States popula¬ 
tion of this species should be placed in 
Appendix I to receive the protection 
afforded a species threatened with ex¬ 
tinction, for which there is a high risk 
that specimens could illegally enter 
the extensive trade in crocodilian 
hides. The biological status of other 
populations of this species in the Ca¬ 
ribbean and Mexico is poorly known. 


and they should be retained in Appen¬ 
dix II. 

(5) Species for which the available 
biological and trade information meets 
the criteria to indicate they should be 
reclassified because of their trade 
status. 

There are a mammal, a bird and a 
reptile among the listed species for 
which the information on present and 
historical abundance and range of geo¬ 
graphic distribution, and on the 
extent of international trade apears 
sufficient to warrant reclassification. 
When it is suggested that a species 
should be reclassified because of trade 
status, this means that trade status, 
rather than biological status, primar¬ 
ily indicates the need for reclassifica¬ 
tion. However, trade status alone is 
not sufficient to effect a change in list¬ 
ing under the criteria. 

The northern elephant seal, for ex¬ 
ample, is completely protected from 
trade in the United States under Fed¬ 
eral law, and its population has made 
a well-documented recovery in recent 
years. Current information indicates 
that it is not threatened with extinc¬ 
tion, and that there is little likelihood 
of trade to justify retaining it in the 
appendices. 

(6) Species for which the available 
biological and trade information indi¬ 
cates they should be listed because of 
similarity in appearance to other 
listed species, subspecies or geographi¬ 
cally separate populations of the same 
species. 

The fundamental principles of the 
Convention provide that species may 
be listed in Appendix II, subjecting 
them to regulation in order that trade 
in other species meeting the biological 
and trade criteria may be brought 
under effective control. The reason is 
that it can be difficult to distinguish 
between a species needing protection 
and a close relative that does not need 
protection, especially if the specimen 
is a part or derivative. There are three 
mammals and a bird among the listed 
native species that qualify for listing 
on this basis. They are difficult for 
persons trained in wildlife identifica¬ 
tion to distinguish from other listed 
species, subspecies or geographically 
separate populations of the same spe¬ 
cies. 

The southern sea otter, which has 
recovered in abundance and is protect¬ 
ed from trade by state and Federal 
law, so closely resembles the northern 
sea otter when processed as a pelt that 
it should be retained in Appendix II. 

The pelt of the river otter likewise is 
very difficult to distinguish from that 
of other species of otters that are cur¬ 
rently or potentially threatened with 
extinction. This is one basis for recom¬ 
mending that the otter be retained in 
Appendix II; another basis for its pro¬ 
posed retention is discussed below. 

The Mexican subspecies of the 
pronghorn exists in sufficient numbers 
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to be subject to controlled hunting in 
the U.S. Trophy specimens of the 
Mexican pronghorn closely resemble 
those of the Sonoran pronghorn, 
which is treatened with extinction and 
listed in Appendix I. 

(7) Species for which the available 
biological and trade information does 
not meet requirements of the criteria 
to effect a change and does not sug¬ 
gest the species should be reclassified. 

This survey confirmed that there 
are a number of species listed in the 
appendices about which very little is 
known. The available information on 
population size and trends, or on the 
extent of international trade in cer¬ 
tain of these species is so incomplete 
that it is very difficult to determine if 
they should be retained in their cur¬ 
rent listing or if they should be reclas¬ 
sified or deleted from the appendices. 
If they were not now listed, it is doubt¬ 
ful that many of these species would 
meet the current criteria for addition 
to Appendices I and II. This finding 
applies to 8 mammals, 4 birds, 21 rep¬ 
tiles, 1 amphibian and 30 molluscs, or 
64 of the 134 listed species. There is 
evidence of substantial trade in some 
of these species, but little indication of 
the impact it has on the survival of 
wild populations. The criteria empha¬ 
size that deletion or transfer from Ap¬ 
pendix I to Appendix II should require 
scientific evidence of population size 
and trend showing recovery of the spe¬ 
cies and an analysis of the potential 
for commercial trade, showing that 
the species could withstand the exploi¬ 
tation resulting from a reduction of 
protection afforded by the Conven¬ 
tion. 

The secretive nature of the wild cats 
has made it difficult to determine 
their biological status. Many of them 
are heavily hunted for their pelts and 
there is little information on popula¬ 
tion levels or on recovery rates of ex¬ 
ploited population. 

Information on the population biol¬ 
ogy of the bobcat is fragmentary, de¬ 
spite a number of recent studies to de¬ 
termine the status of this species. In¬ 
formation from various sources indi¬ 
cates that substantial numbers of bob¬ 
cats occur in the United States, and 
that the species occupies much of its 
original geographic range. However, it 
is easily trapped and the market value 
of its fur has increased greatly in the 
last few years. The effect of the ex¬ 
pected increase in trapping on popula¬ 
tions cannot^De predicted with any cer¬ 
tainty. The basis for listing species of 
the family Felidae in Appendix was as 
follows. “All cats are potentially in¬ 
volved in the fur trade, and the scale 
of this trade is such that all species 
must be considered as vulnerable, few 
populations now remaining unaffect¬ 
ed. All wild species not in Appendix I 
should be on Appendix II, so that the 
scale of their occurrence in trade can 


be monitored.” Given our current 
knowledge of this species and the basis 
for its inclusion in the appendices, the 
Service recommends that it be kept in 
Appendix II to aid in monitoring and 
that the listing be annotated to indi¬ 
cate this. Otherwise, it might be ap¬ 
propriate to transfer this species to 
Appendix III, where exports could be 
monitored without necessarily placing 
limits on the quantity of pelts that are 
shipped until the impact of trade is 
known. 

The lynx was listed in Appendix II 
for the same reason as the bobcat. The 
species is in high demand for its pelts, 
and its abundance is poorly document¬ 
ed except in a few localities. Lynx 
have cycles of abundance and scarcity 
linked to abundance of the snowshoe 
hare, and it is possible that heavy 
trapping of lynx in a period of scari- 
city could harm their populations. Evi¬ 
dence is inadequate to determine if in¬ 
ternational trade in this species should 
be controlled. The Service has received 
substantial information on the lynx 
too late to be considered in the pre¬ 
sent notice, but it will be considered in 
the subsequent findings. 

The river otter is found and harvest¬ 
ed in many areas of the United States 
and Canada, but knowledge of its pop¬ 
ulation biology and the impact of the 
fur trade is very incomplete. As with 
the bobcat, studies are underway to 
clarify its status in parts of the United 
States. This species was listed along 
with others of its subfamily because of 
heavy fur trade and similarity in ap¬ 
pearance among the pelts of different 
species. The Service has also received 
substantial information on this species 
too late to be considered in the pre¬ 
sent notice. 

The Tule white-fronted goose also 
fits this situation. There is little infor¬ 
mation on its population, aside from 
the general knowlede that it is small. 
The potential for trade is low and 
would most likely involve hunting and 
aviculture. 

The Sonoran toad is a species for 
which there are no population data 
and no evidence of international trade 
although there might be some poten¬ 
tial for pet trade. 

Many of the listed reptiles sire 
known to be subject to trade: crocodi- 
lians, boas, and monitor lizards for 
their skins; tortoises, lizards and 
snakes for use as pets. This trade is ex¬ 
tensive, but its impact on the survival 
of the wildlife populations is poorly 
known. There is little reliable informa¬ 
tion on past or present population 
levels or on changes in geographic 
ranges of distribution of these species. 

The numerous species and subspe¬ 
cies of freshwater mussels listed in the 
appendices are known to have small 
ranges of distribution and low popula¬ 
tion sizes, but there are few well-docu¬ 
mented population surveys. Fresh¬ 


water mussels are commercially har¬ 
vested for their shells, which are ex¬ 
ported, and some of the listed species 
are likely to be harvested along with 
other more abundant species. Howev¬ 
er, there are no data on the extent to 
which the listed species are included 
in commercial harvests. 

This survey of native species is being 
conducted to determine if the species 
are appropriately listed, given the cri¬ 
teria adopted by the Party nations. It 
is evident that certain of the listed 
species do not benefit from inclusion 
in Appendix I or II, and that the crite¬ 
ria for deletion or transfer prevent 
some appropriate changes from being 
made. Therefore, the Service is consid¬ 
ering the possibility of proposing not 
only changes in the listings of certain 
species, but also changes in the crite¬ 
ria that would allow the Parties to de¬ 
velop appendices that reflect the best 
available biological and trade informa¬ 
tion. 

The Service welcomes additional in¬ 
formation and comments that will 
assist in evaluating these preliminary 
findings and the criteria, and in pre¬ 
paring appropriate proposals to amend 
the appendices. All materials that are 
received will be available for public in¬ 
spection from 7:45 a.m. to 4:15 p.m., 
Monday through Friday, in Room 546, 
1717 H Street NW.. Washington. D.C. 

Public Meeting 

In addition to considering all written 
comments, received by July 3, 1978, 
the Fish and Wildlife Service will hold 
a public meeting on the issues dis¬ 
cussed in this advance notice of pro¬ 
posed rulemaking. The public meeting 
will be conducted from 9 a.m. to 12 
noon on May 31, 1978, in the Secret 
Service Auditorium, located on the 
first floor of the Matomic Building, 
1717 H Street NW., Washington, D.C. 

So that adequate time may be allo¬ 
cated for the views of all interested 
parties, those planning to attend the 
public meeting are encouraged to 
notify Ms. Joan Caton, Chief, Manage¬ 
ment Operations Branch. Federal 
Wildlife Permit Office. Washington. 
D.C. 20240, 202-632-8796, of their par¬ 
ticipation not later than Friday, May 
19, 1978. 

The primary author of this notice is 
Dr. Richard L. Jachowski, Federal 
Wildlife Permit Office. 

Note.— The Department of the Interior 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11949 and OMB Cir¬ 
cular A-107. 

Dated: April 28, 1978. 

Harvey K. Nelson, 
Acting Director, 
Fish and Wildlife Service. 

CFR Doc. 78-12205 Filed 5-2-78; 8:45 am] 
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